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ROSE  B.  LARSON, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
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deficiency  IT:E:2  JBS-90D  dated  January  27,  1937, 
and  as  a  basis  for  her  proceeding  alleges  as  follows : 

1.  The  petitioner  is  an  individual  whose  place 
of  residence  is  Yakima,  Washington  and  she  is  the 
widow  of  A.  E.  Larson,  deceased  June  7,  1934. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  "A")  was  mailed  to 
the  petitioner  on  January  27,  1937. 

3.  The  taxes  in  controversj^  are  income  taxes  for 
the  year  1933  and  1934.  For  1933  the  amount  in 
controversy  is  $1514.29  and  for  1934  the  amount  in 
controversy  is  $68,485.58. 

4.  For  the  year  1933  the  income  tax  return  of 
the  petitioner  reflected  one-half  of  the  net  income 
of  the  community  composed  of  A.  E.  Larson,  hus- 
band, and  Rose  B.  Larson,  wife,  and  for  the  year 
1934  the  income  tax  return  of  the  petitioner  reflected 
one-half  of  the  net  income  of  the  community  of 
A.  E.  Larson,  husband,  and  Rose  B.  Larson,  wife, 
for  the  period  January  1,  1934  to  Jmie  7,  1934. 

5.  For  the  year  1933  the  determination  of  tax  set 
forth  in  said  notice  of  deficiency  with  respect  to  the 
amount  of  tax  disputed  is  based  upon  errors  of  the 
Commissioner  as  follows: 

(a)  The  holding  by  the  Commissioner  that 
notes  held  against  the  Daisy  Mining  And  Mill- 
ing Company  represented  investments  in  that 
company. 

(b)  Holding  by  the  Commissioner  that  said 
notes  had  not  been  ascertained  to  be  worthless. 
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(c)  Holding  by  the  Commissioner  that  said 
notes  were  not  allowable  deductions.  [I'"] 

6.  For  the  year  1934  and  with  respect  to  that 
portion  of  the  tax  which  is  in  controversy,  the  de- 
termination thereof  as  set  forth  in  said  notice  of 
deticiency  is  based  upon  the  following  errors  of  the 
Commissioner : 

(d)  The  Commissioner  errs  in  holding  that 
the  surviving  spouse  of  a  commimity  estate  is 
taxable  upon  one-half  of  the  community  in- 
come, whether  or  not  withdrawn  from  the  estate 
during  the  period  of  administration. 

(e)  The  Commissioner  errs  with  respect  to 
a  segregation  of  each  item  of  income  and  ex- 
pense reflected  in  the  estate  tax  return  as  filed 
in  holding  that  one-half  of  such  income  and 
expense  should  be  reflected  in  an  individual 
return  for  the  surviving  spouse. 

On  page  4  of  the  deficiency  statement  the 
Commissioner  errs  in  holding  that  the  follow- 
ing items  are  taxable  to  the  petitioner  as  in- 
come: 

Interest    $  2,374.68 

Rentals  (amoimt  of  $9,782.29 

inchided  in  $11,557.11 9,782.29 

Profit  on  sale  of  assets 95,904.77 

Dividends    33,453.64 

Expense   322.56 

[*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript.] 
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The  Commissioner  further  errs  in  reducing 
interest  disallowed  by  $425.64  which  amount  is 
one-half  of  interest  expense  of  the  estate. 

The  Connnissioner  further  errs  in  allowing 
deduction  of  $5.96  rei:)resenting  one-half  of  tax 
expense  claimed  in  return  for  the  estate. 

The  Commissioner  further  errs  in  allowing 
1570.00  dividends  erroneously  accrued  to  June 
7,  1934  to  be  taxable  to  the  petitioner. 

(f)  The  Connnissioner  errs  in  holding  that 
no  loss  can  be  recognized  where  a  portion  of 
the  partnership  assets  is  distributed  in  kind  in 
comiection  with  its  liquidation. 
_  (g)  The  Commissioner  errs  in  holding  that 
the  court  considered  the  sale  of  85,000  shares  of 
Smishine  Mining  Company  stock  as  the  sale  of 
commimity  property. 

(h)  The  Commissioner  errs  in  holding  that 
the  petitioner  approved  the  sale  of  any  of  her 
community  interest  in  the  total  of  210,974 
shares  of  this  stock  owned  by  the  community 
or  that  the  petitioner's  agent  approved  the 
[2]  sale  of  any  of  the  surviving  widow's  com- 
munity interest  in  this  stock. 

7.  With  respect  to  the  year  1933  the  facts  upon 
which  the  petitioner  relies  as  the  basis  for  this  pro- 
ceeding are  as  follows: 

That  between  February  1,  1928  and  Deceniber  31, 
1930  A.  E.  Larson  loaned  to  the  Daisy  Mining  Com- 
pany, an  Idaho  corporation,  the  sum  of  $14,722.84 
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this  total  amount  being  loaned  from  the  commimity 
fmids  of  the  commimity  composed  of  A.  E.  Larson, 
husband,  and  Rose  B.  Larson,  wife.  That  seven 
demand  notes  were  issued  to  A.  E.  Larson  by  the 
Daisy  Mining  and  Milling  Comi^any,  the  total 
amount  of  all  the  notes  being  in  the  simi  of 
$14,722.84. 

That  in  the  1933  income  tax  return  filed  by  the 
petitioner  one-half  of  said  loans  of  $14,722.84  or  the 
amount  of  $7,361.42  was  reflected  as  a  deduction  for 
bad  debts. 

That  these  notes  were  charged  off  as  bad  and  un- 
collectible and  that  their  worthlessness  was  deter- 
mined at  that  time. 

Uncollectible  notes  and  accounts  against  an  insol- 
vent debtor  are  proper  deductions  for  income  tax 
purposes. 

8.  With  respect  to  the  year  1934  the  facts  upon 
which  the  petitioner  relies  as  the  basis  for  this  pro- 
ceeding are  as  follows: 

Error  6-d 

Under  the  laws  of  the  State  of  Washington  the 
entire  commmiity  estate,  during  the  process  of  ad- 
ministration is  under  probate  and  the  only  right  the 
petitioner  had  to  receive  anything  was  pursuant  to 
an  order  from  the  court. 

Under  the  laws  of  the  State  of  Washington  the 
vested  right  of  the  surviving  spouse  to  receive  one- 
half  of  the  income  from  the  commimity  properties 
terminates  with  the  death  of  the  deceased  spouse 
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and  such  right  does  not  accrue  again  until  distribu- 
tion of  the  corpus  of  the  estate  is  made. 

Error  6-e 

'I'he  laws  of  the  State  of  Washington  eliminates 
the  \'ested  right  of  surviving  spouse  to  receive  one- 
half  of  the  income  from  community  properties,  this 
right  terminating  with  the  death  of  the  deceased 
spouse.  [3] 

Interest  of  $2,374.68  added  by  the  Commissioner 
to  income  represents  one-half  of  the  interest  income 
reflected  in  estate  tax  return  filed. 

Rentals  of  $9,782.29  added  by  the  Commissioner 
to  income  represents  that  portion  of  the  adjusted 
rental  income  applicable  to  the  estate  erroneously 
added  to  income  of  the  petitioner. 

Profit  on  sale  of  assets  totalling  $95,904.77  in- 
cludes the  amount  of  $95,543.75  erroneously  com- 
puted on  one-half  of  85,000  shares  of  Sunshine  Min- 
ing Company  stock  sold.  This  85,000  shares  repre- 
sented an  interest  of  the  deceased  spouse  and  did 
not  include  any  interest  of  the  surviving  mdow.  As 
sale  price  was  equivalent  to  appraised  value  no 
jjrofit  resulted. 

Profit  of  $250.00  on  bank  stock  and  profit  of 
$111.02  included  in  total  profit  of  $95,904.77  are 
taxable  to  the  estate  and  not  to  the  surviving  spouse. 

Dividends  totalling  $33,453.64  represent  one-half 
of  the  adjusted  dividend  income  to  the  estate  and 
are  taxable  to  the  estate  and  not  to  the  surviving 
widow. 


Rose  B.  Larson  9 

Interest  paid  whicli  was  disallowed  amounted  to 
$1,901.96  and  this  amount  should  be  returned  to  in- 
come instead  of  $1,476.32.  The  amount  of  $1,901.96 
was  reduced  by  $425.64  which  latter  amount  repre- 
sented one-half  of  estate's  interest  expense. 

Taxes  of  $5.96  allowed  as  deduction  by  Commis- 
sioner represents  one-half  of  tax  expense  claimed 
by  the  estate  and  this  item  of  $5.96  is  erroneously 
allowed  by  the  Commissioner. 

Item  of  expense  for  $322.56  returned  erroneously 
to  income  by  the  Commissioner  represents  one-half 
of  legal  expense  claimed  by  the  i^etitioner  to  June 
7,  1934. 

Item  of  $1,570.00  was  erroneously  accrued  and 
reflected  in  net  income  reported  of  $32,132.38.  The 
Commissioner  errs  in  not  reducing  dividend  income 
by  this  item  of  $1,570.00. 

Error  6-f 

A.  E.  Larson  was  a  partner  in  the  partnership  of 
Burrows  Motor  Company  of  Yakima,  Washington. 
The  partners  were  A.  E.  Larson  and  Grover  Bur- 
rows. The  interest  of  A.  E.  Larson  was  the  interest 
of  the  community  composed  of  A.  E.  Larson,  hus- 
band, and  Rose  B.  Larson,  wife.  [4] 

After  the  death  of  Mr.  Larson  June  7,  1934  neither 
the  estate  nor  Rose  B.  Larson,  the  widow,  desired 
to  continue  interest  in  the  partnership.  The  com- 
jnunity  interest  was  equal  to  87.79%  of  the  partner- 
ship net  worth. 
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A  court  oi'der  was  signed  giving  the  surviving 
partner  the  preferential  riglit  to  purchase  the  es- 
tate's interest  in  the  partnership,  this  court  order 
being  No.  8561  and  dated  July  31,  1934. 

In  the  sale  to  Grover  Burrows  the  book  values 
of  assets  and  liabilities  were  considered  to  be  as 
follows : 

Assets  $320,998.02 

Liabilities 90,667.52 


$230,330.50 

The  above  amount  of  $320,998.02  represents  the 
book  values  of  assets  and  not  the  values  at  which 
the  various  items  were  appraised  in  the  estate's 
inventory. 

The  value  of  the  community  estate's  interest  in 
the  partnership  was  87.79%  of  $230,330.50  or  $202,- 
207.15. 

Included  in  the  total  partnership  assets  amoiuit- 
ing  to  $320,998.02  were  the  following: 
Garage  building  with  book  value 

of  $68,593.27 

Sundry  stock  with  book  values  of    4,728.88 


$73,322.15 


In  the  sale  to  Grover  Burrows  these  assets  were 
retained  by  the  estate.  In  deducting  this  amount  of 
$73,322.15  from  the  equity  in  partnership  of  $202,- 
207.15  there  remained  a  balance  of  $128,885.00  rep- 
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resenting  the  remaining  portion  of  estate's  equity 
in  the  partnership  on  the  basis  of  book  values  and 
not  the  appraised  values  used  in  the  estate's  inven- 
tory. 

For  the  remaining  balance  of  $128,885.00  in  the 
partnership  equity  the  estate  received  $16,041.46  in 
cash  and  other  items  and  notes  totalling  $75,000.00 
making  a  total  amomit  of  $91,041.46,  the  difference 
between  the  remaining  balance  of  equity  and  the 
amount  received  being  $37,843.54. 

In  the  sale  to  Grover  Burrows  of  the  various 
assets  purchased  by  him,  the  assets  were  priced  on 
basis  of  appraised  values.  Included  in  said  assets 
were  certain  items  of  real  estate,  the  book  values 
of  which  were  $11,625.87  and  the  appraised  values 
of  which  were  $8,210.00.  As  the  estate  had  retained 
the  garage  building,  the  petitioner  considers  the 
real  estate  items  taken  over  by  Grover  Burrows  as 
a  distribution  in  kind  and  the  loss  of  $3,415.87,  [5] 
being  difference  between  $11,625.87  and  $8,210.00, 
was  deducted  from  loss  of  $37,843.54  reflected  in  the 
transaction.  This  resulted  in  loss  of  $34,427.67,  ap- 
portioned as  follows: 

Loss  reflected  in  notes,  contracts 
and  accounts  receivable,  mer- 
chandise inventories,  etc. $33,502.87 

Loss  reflected  in  sale  of  capital 
assets 924.80 

$34,427.67 
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In  the  sale  to  Mr.  Burrows  values  placed  upon 
the  assets  were  the  values  at  which  said  assets  were 
priced  in  the  estate's  inventory  so  that  no  loss 
resulted  as  api)licable  to  the  one-half  community 
interest  of  the  deceased  spouse. 

As  book  values  represent  the  cost  of  the  surviving 
spouse's  interest  the  loss  claimed  would  amount  to 
one-half  of  total  loss  in  the  transaction. 

Error  6-g 

The  court  did  not  consider  that  the  sale  of  85,000 
shares  of  Sunshine  Mining  Company  stock  included 
any  of  the  one-half  community  interest  of  the  sur- 
viving spouse. 

The  court  would  not  approve  a  sale  encroaching 
upon  the  vested  interest  of  the  surviving  spouse  in 
one-half  of  the  commmiity  property  for  the  purpose 
of  paying  bequests  named  in  the  will  of  the  deceased 
as  the  laws  of  the  State  of  Washington  provide 
against  such  a  jDrocedure. 

Error  6-h 

The  petitioner  did  not  approve  the  sale  of  any  of 
her  community  interest  in  the  total  stock  held  by 
the  community. 

Shirley  D.  Parker,  business  agent  for  the  peti- 
tioner, did  not  approve  of  the  sale  of  any  of  the 
commimity  interest  of  the  petitioner  in  total  stock 
held  by  the  community.  [6] 

Wherefore,  the  petitioner  prays  that  this  Board 
may  hear  the  proceedings  and  grant  relief  to  the 


Rose  B.  Larson  13 

extent   of  reduction  of  $1514.29   in   deficiency   for 
tjie  year  1933  and  to  the  extent  of  a  reduction  of 
$68,485.58   in   deficiency   for  the  year   1934. 
ROSE  B.  LARSON, 
Petitioner. 

Yakima,   Washington. 
ISHAM  N.  SMITH, 

Counsel  for  petitioner. 
Yakima,  Washington. 

State  of  Washington, 
County  of  Yakima — ss. 

Rose  B.  Larson,  being  duly  sworn,  states  that  she 
is  the  widow  of  A.  B.  Larson,  deceased,  that  she 
is  comi:)etent  to  verify  the  foregoing  petition,  that 
she  has  had  the  same  read  to  her  and  is  familiar 
with  the  statements  contained  therein,  and  that  the 
facts  stated  are  true  except  as  to  those  facts  stated 
to  be  upon  information  and  belief,  and  those  facts 
she  believes  to  be  true. 

ROSE  B.  LARSON 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  April,  1937. 

I.  J.  BOUNDS, 
Notary  Public  in  and  for  Yakima  County,  State  of 
Washington,  residing  at  Yakima,  Washington. 
(Seal)  [7] 
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Treasury  Department 
Washington 
Office  of 
Commissioner  of 
Internal  Revenue 

Address  Reply  to 
Commissioner  of 
Internal  Revenue 
and  Refer  to 

January  27,  1937 
Mrs.  Rose  B.  Larson, 
c/o  Shirley  Parker, 
Larson  Building, 
Yakima,  Washington 

Madam : 

You  are  advised  that  the  determination  of  youi* 
income  tax  liability  for  the  taxable  years  1933  and 
1934  discloses  a  deficiency  of  $71,287.47  as  shown 
in  the  statement  attached. 

In  accordance  with  section  272  (a)  of  the  Reve- 
nue Act  of  1932,  as  amended  by  section  501  of  the 
Revenue  Act  of  1934,  and  section  272(a)  of  the 
Revenue  Act  of  1934,  notice  is  hereby  given  of 
the  deficiency  mentioned.  Within  ninety  days  (not 
counting  Sunday  or  a  legal  holiday  in  the  District 
of  Columbia  as  the  ninetieth  day)  from  the  date 
of  the  mailing  of  this  letter,  you  may  file  a  petition 
with  the  United  States  Board  of  Tax  Appeals  for 
a  redetermination  of  the  deficiency. 
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Should  you  not  desire  to  file  a  petition,  you  ure 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Commissioner  of  Internal  Revenue,  Wash- 
ington, D.  C,  for  the  attention  of  IT:(^:P-7.  The 
signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  and  will  j)revent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  thirty  days  after  filing  the  form,  or  on 
the  date  assessment  is  made,  whichever  is  earlier. 
Respectfully, 

GUY  T.  HELVERING, 
Commissioner. 
By    W.  T.  SHERWOOD, 
(Signed) 
Acting  Deputy  Commissioner. 
Enclosures : 
Statement 
Form  870 
1093M  [8] 
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STATEIMENT 
IT:E:2 
JBS-90D 

In  re:  Mrs.  Rose  B.  Larson, 
c/o  Shirley  Parker, 
Larson  Building, 
Yakima,  Washington. 

Income  Tax  Liability 

Income  Tax  lacome  Tax 

Year  Liability  AsseRHed  Deficiency 

1933 $  3,353.23  $1,309.25  $  2,043.98 

1934 72,438.85  3,195.36  69,243.49 

Totals  $75,792.08  $4,504.61  $71,287.47 

The  deficiency  shown  herein  is  based  upon  the 
report  dated  KSeptember  26,  1935,  prepared  by 
Revenue  Agent,  W.  G.  Boyd,  a  copy  of  which  was 
transmitted  to  you. 

Careful  consideration  has  been  accorded  your  pro- 
test dated  December  2,  1935,  in  connection  with  the 
findings  of  the  examining  officer  and  the  informa- 
tion submitted  at  a  conference  held  in  the  office  of 
the  internal  revenue  agent  in  charge.  Also  the  in- 
formation contained  in  the  letter  dated  November 
10,  1936,  of  your  agent  Mr.  I.  H.  Church,  sub- 
mitted to  the  revenue  agent. 

Inasmuch  as  no  further  evidence  was  submitted 
that  may  be  regarded  as  a  basis  for  changing  the 
original  findings  of  the  revenue  agent  and  since 
it  is  indicated  in  Mr.  Church's  letter  of  November 
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13,    1936,   you   desire   to   stand   on   the   facts    pre- 
viously presented  to  the  agent,  it  is  necessary  for 
this  office  to  issue  the  final  notice  of  deficiency. 
A  synopsis  of  your  return  as  adjusted  follows: 

1933 

Net  income  reported  on  return $57,820.77 

Joint  net    income   reported $57,820.77 

Plus : 

(a)  Increase  in  partnership  income $      561.66 

(b)  Increase  in  rentals 5,158.14 

(c)  Disallowance   of  bad   debts 15,272.84 

(d)  Dividends    1,973.58 

$22,966.22 
Less: 

(e)  Excise  tax  on  dividends 1,973.58        20,992.64 

Adjusted  joint  income $78,813.41 

[9] 

Husband 's  community  income $39,406.70 

Wife 's  community  income $39,406.71 

Less : 

Dividends  as  adjusted $29,980.60 

Personal  exeni'ption  and  credit 
for  dependents  1,250.00        31,230.60 

Balance  subject  to  normal  tax $  8,176.11 

Normal  tax  at  4%  on  $4,000.00 $      160.00 

Normal  tax  at  8%  on  $4,176.11 334.09 

Surtax  on  $39,406.71 2.859.14 

Total  tax  assessable $  3,353.23 

T.'ix  previously  assessed,  account  #212368 1,309.25 

Deficiency  $  2,043.98 
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Exi)laiiation  of  Changes 

(a)  Due  to  an  adjustment  in  depreciation  of  the 
partnership  of  Burrows  Motor  Company,  on  depre- 
ciable assets,  the  income  of  the  partnership  was 
increased  by  $842.50.  The  amount  applicable  to  your 
joint  income  is,  therefore,  %  of  $842.50,  or  $561.66. 

(b)  The  increase  in  rental  property  is  due  to 
adjustments  in  depreciation  as  shown  below: 
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(c)  Bad  debts  amounting  to  $15,272.84,  repre- 
senting loss  on  the  following  notes,  have  been  dis- 
allowed : 

[appleman  Brothers $  50.00 

;.  G.  Morgan 500.00 

aisy  Mininp'  and  Millins'  Company       February  1,   1928 1,600.00 

aisy  Mininp- and  Milliufi' Company       March  1,  1928 1,000.00 

aisy  Mining  and  Millinj^'  Company       April  1,  1928 800.00 

aisy  Mining:  and  Millino'  Company       May  1,  1928 1,600.00 

aisy  Minino-  and  Millino-  Company       July  23,  1929 1,522.84 

aisy  Mining  and  Milling  Company       December  31,  1929 3,600.00 

aisy  Mining  and  Milling  Company       December  31,  1930 4,600.00 

Total $15,272.84 

It  is  noted  that  the  notes  of  Kappleman  Brothers 
and  E.  Gr.  Morgan  cannot  be  located.  In  both  cases 
it  is  known  that  both  of  these  companies  failed 
several  years  prior  to  1933.  [11] 

It  is  held  by  this  office  that  the  investments  in 
the  Daisy  Mining  and  Milling  Company  have  not 
been  ascertained  to  be  worthless  and  are,  there- 
fore, not  allowable  deductions,  whether  claimed  as 
notes,  loan  certificates  or  corporate  stock. 

(d)  and  (e).  You  failed  to  report  the  full  amount 
of  dividends  received.  You  are  advised  $1,973.58 
paid  for  excise  taxes  has  been  included  in  dividends 
and  a  like  amount  has  been  allowed  as  a  deduction 
in  taxes  paid. 
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1934 

Net  income  reported $32,132.38 

Plus: 

(a)  Interest    $    2,374.68 

(b)  Partnership  profit  928.37 

(e)  Rentals  11,557.11 

(d)  Profit  on  sale  of  assets 95,904.77 

(e)  Dividends    33,453.64 

(f)  Interest  paid  1,476.32 

(g)  Expense  322.56 


$146,017.45 
Less : 

(h)   Salary  $224.19 

(i)  Taxes  5.96 

(j)   Bad  Debts  390.31  620.46       145,396.99 


Net  income  $177,529.37 

Less: 
Personal  exemption  1,104. 16 


Income  subject  to  surtax $176,425.21 

Less : 

Dividends $65,288.07 

Earned   income   credit 300.00         65,588.07 


Balance  subject  to  normal  tax $110,837.14 

[12] 

Normal  tax  at  4%  on  $110,837.14 $  4,433.49 

Surtax  on  $1 76,425.21 68,005.36 


Total  tax  assessable $72,438.85 

Tax  previously  assessed,  #June  200037 3,195.36 


Deficiency   $69,243.49 

Explanation  of  Changes 

It  is  held  by  this  office  that  tjie  surviving  spouse 
of  a  community  estate  is  taxable  upon  her  one-half 
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of  tlie  conimimity  income,  whether  or  not  with- 
drawn from  the  estate  during  the  period  of  ad- 
ministration. 

(a)  The  amomit  of  $2,374.68  represents  your 
one-half  interest  received  through  the  community 
property  Estate  of  Albert  E.  Larson  from  June  7, 
to  December  31,  1934,  which  was  reported  on  the 
return  filed  for  the  estate. 

(b)  The  corrected  partnership  profit  of  $3,332.36 
is  your  community  one-half  of  the  adjusted  partner- 
ship income  to  June  7,  1934.  The  partnership  was 
not  continued  after  June  7,  1934.  No  loss  can  be 
recognized  where  a  portion  of  the  partnership  assets 
is  distributed  in  kind  in  connection  with  its 
liquidation. 

(c)  Increase  on  rentals  are  due  to  the  follow- 
ing adjustment: 

Joint  income  from  January  1  to 

June  7,  1934  reported Loss        $2,757.29 

Phis : 

Insurance  paid  as  verified  by  records. $1,404. 32 
Excessive  depreciation  as  shown  in 

( c )    2,145.30  3,549.62 

Profit    $      792.33 

Profit  your  community  one-half $      396.17 

Loss  reported  1,378.65 


Increase  $  1,774.82 

Income  from  rented  properties  from  June  7,  1934 
to  December  31,  1934  (not  reported)  as  shown 
in  attached  schedule  A 9,782.29 

Total  adjustment $11,557.11 

[13] 
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(d)  The  amount  of  $95,904.77  as  shown  in 
schedule  B  attached,  represents  profit  on  sale  of  in- 
terest in  community  property  during*  course  of  Pro- 
bate of  Estate  of  A.  E.  Larson.  It  is  noted  that  you 
contend  that  the  stock  sold  was  from  the  one-half 
community  interest  belonging  to  Mr.  Larson  and 
that  none  of  the  stock  pertaining  to  Mrs.  Larson's 
one-half  interest  was  sold. 

An  examination  of  the  court  files  in  connection 
with  tjie  administration  of  this  estate  does  not  indi- 
cate any  attempt  to  distinguish  the  stock  sold.  Like- 
wise upon  sale  or  other  disposition  of  any  other 
property  involved  in  the  estate,  no  attempt  is  made 
to  segregate  your  community  interest  from  that  of 
the  estate. 

Under  the  terms  of  the  will  you  are  the  residuary 
legatee.  The  estate  was  solvent,  and  the  indications 
were  that  the  x>ayment  of  bequest  would  not  con- 
sume in  excess  of  50  percent  of  Mr.  Larson's  one- 
half  of  the  community.  You  had  an  imdivided  one- 
half  interest  in  all  property  included  in  the  estate 
and  as  residuary  legatee,  a  100  percent  interest  in 
the  estate  after  payment  of  specific  bequests. 

It  is  further  noted  that  you  contend  that  the  stock 
sold  was  singled  out  and  sold  from  the  estate's  one- 
half  especially  for  the  payment  of  bequests. 

You  are  advised  the  records  do  not  indicate  this 
to  be  the  case.  In  fact,  the  records  indicate  that  the 
court  considered  this  to  be  a  sale  of  community 
jjroperty,  and  your  ai)})roval  through  your  auent 
was  obtained  before  the  sale  was  authorized. 
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(e)  It  is  held  that  the  dividends  received  on 
3^our  one-half  of  corporate  stock  during  process  of 
proliate  should  be  reported  on  your  return  as  shown 
below. 

One-half  dividends  as  shown  on  return  of 

A.  E.  Larson,  deceased $31,834.43 

One-half  dividends  reported  on  return  of 

Estate  of  A.  E.  Larson 31,653.64 

One-half  of  $3,600.00  dividends  omitted 

from  estate  return 1,800.00 

Total  $65,288.07 

Amount  reported * 31,834.43 

Increase  $33,453.64 

[14] 

(f )  Interest  of  $1,901.96  paid  after  June  7,  1934, 
was  paid  on  loan  made  by  Shirley  Parker  for  pur- 
pose of  mvestment  in  a  syndicate  knowai  as  Sun- 
shine Consolidated.  Since  this  loan  appears  to  be 
his  loan,  the  deduction  for  interest  cannot  be  al- 
lowed on  your  return. 

You  are  entitled,  however,  to  one-half  of  the  com- 
munity interest  expense  shown  on  the  Estate  of 
A.  E.  Larson,  or  $425.64.  The  adjustment  of  these 
items  makes  a  net  disallowance  of  $1,476.32. 

(g)  Community  half  of  $322.56  representing  fee 
l)aid  to  Mr.  Parker  for  perfecting  title  to  property 
appears  to  be  a  capital  item. 

(h)  The  corrected  salaries  as  shown  are  tlie 
community  one-half  salaries  received  up  to  the 
death  of  Mr.  Larson  as  shown  below: 
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Fees  received  from  Surety  Finance  Company $     25.00 

Salaries  received  from  Sunshine  Mining  Co 1,046.67 

Guaranty  Trust  Co.  fees 20.00 

Total $1,091.67 

Your  community  share $    545.83 

Amount  reported  on  return 770.02 

Overstatement    $    224.19 

(i)  You  are  entitled  to  a  deduction  to  one-half 
of  miscellaneous  taxes  paid  by  community  property 
Estate  of  A.  E.  Larson. 

(j)  You  have  been  allowed  yowr  community  one- 
half  of  $780.63  representing  the  Boland,  Bond  and 
unpaid  balance  of  Bittner  (Sr.)  accounts  which 
were  actually  written  off  the  books  in  the  year  1984. 

A  copy  of  this  letter,  together  with  a  copy  of  the. 
statement  and  schedules  has  been  mailed  to  your 
representative,  Isham  N.  Smith,  1014,  Larson 
Building,  Yakima,  Washington,  in  accordance  with 
the  authority  contained  in  the  powder  of  attorney 
executed  by  you  and  on  file  with  the  Bureau.  [15] 
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EXHIBIT  A 

INCOME  FROM  RENTED  PROPERTY  FROM  JUNE  7,  1934 
TO  DECEMBER  31,  1934  AS  ADJUSTED 

ReceiptM 

Reported  Issued 

Donnelly  Hotel  $10,826.66  $10,826.06 

Grandneir  Motor  Building 270.66  270.66 

Wapato  Building 53.58  53.58 

Burrows  Motor  Building 2,450.00  2,450.00 

Larson  Building 29,617.80  29,617.80 

Total $43,218.70  $43,218.70 

Less  expenses : 

Repairs $       45.16  $       45.16 

Insurance 1,611.88  646.67 

Taxes 5.20  5.20 

Labor  4,876.82  4,876.82 

Light,  heat,  etc 5,561.26  5,561.26 

Interest    389.71  389.71 

Total  expenses  $12,490.03  $11,524.82 

Depreciation  on  your  half 7,664.98  6,064.65 

Depreciation  on  estate's  half 3,515.02  3,656.83 

Total  deductions  $23,670.03  $21,246.30 

Total  receipts  $43,218.70  $43,218.70 

Total  deductions 23,670.03  21,246.30 

Net  income  $19,548.67  $21,972.40 

One-half  receipts  $21,609.35  $21 ,609.35 

One-half  expenses  6,245.02  5,762.41 

Sub-total   $15,364.33  $15,846.94 

Depreciation  of  Mrs.  Larson 7,664.98  6,064.65 

Income,  Mrs.  Larson $  7,699.35  $  9,782.29 

[16] 
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Percent 

ProEt 

Taxable 

AmountH 

0        $  13,750.00 

40  percent 

$  5,500.00 

0           27,625.00 

40  percent 

11,050.00 

0            14.312.50 

30  percent 

4,293.75 

0            97,500.00 

40  percent 

39,000.00 

0            17,000.00 

30  percent 

5,100.00 

0            34,000.00 

30  percent 

10,200.00 

0            34,000.00 

30  percent 

10,200.00 

0            17,000.00 

30  percent 

5,100.00 

0           17,000,00 

30  percent 

5,100.00 

0        $272,187.50 

$95,543.75 

0        $       625.00 
0                 — 

40  percent 

$     250.00 

0                 — 

[)            — 

0                 — 

[)            — 

3                 — 
[)                138.77 

^_ 

E 

80  percent 

111.02 

B       $272,951.27 

$95,904.77 

D7] 
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EXHIBIT  A 

INCOME  FROM  RENTED  PROPERTY  FROM  JUNE  7,  1934 
TO  DECEMBER  'M,  1934  AS  ADJUSTED 

RoceiptM 

Reported  Issued 

Donnelly  Hotel  $10,826.66  $10,826.66 

Grandneir  Motor  Building 270.66  270.66 

Wapato  Building  53.58  53.58 

Burrows  Motor  Building 2,450.00  2,450.00 

Larson  Building 29,617.80  29,617.80 

Total $43,218.70  $43,218.70 

Less  expenses : 

Repairs $       45.16  $       45.16 

Insurance 1,611.88  646.67 

Taxes 5.20  5.20 

Labor  4,876.82  4,876.82 

Light,  heat,  etc 5,561.26  5,561.26 

Interest    389.71  389.71 

Total  expenses  $12,490.03  $11,524.82 

Depreciation  on  your  half 7,664.98  6,064.65 

Depreciation  on  estate's  half 3,515.02  3,656.83 

Total  deductions  $23,670.03  $21,246.30 

Total  receipts  $43,218.70  $43,218.70 

Total  deductions 23,670.03  21,246.30 

Net  income  $19,548.67  $21,972.40 

One-half  receipts  $21,609.35  $21 ,609.35 

One-half  expenses  6,245.02  5,762.41 

Sub-total   $15,364.33  $15,846.94 

Depreciation  of  Mrs.  Larson 7,664.98  6,064.65 

Income,  Mrs.  Larson $  7,699.35  $  9,782.29 

[16] 
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Sunshine 
Sunshine 
Sunshine 
Sunshine 
Sunshine 
Sunshine 
Sunshine 
Sun.shine 
Sunshine 


Mining  Co.. 
Mining  Co.. 
Mining  Co.. 
Mining  Co... 
Mining  Co... 
Mining  Co... 
Mining  Co... 
Mining  Co... 
Mining  Co... 


85,000 


West   Side  National  Bank... 

L.  1.  D.  #422 - - 

District   18 
L.  L  D.   #374 
L.  L  D.   #386 

L.  1.  D.   #395 

Lovell  Mortgage 

Wapato  House  and  Lot 

Gain  . — 


5-10  years 
5  - 10  years 
Over  10  years 
5  - 10  years 
Over  10  years 
Over  10  years 
Over  10  years 
Over  10  years 
Over  10  years 


Dec.   26,  1926         5  - 10  years 


2822 

Feb.  9 

1929 

1147 

Nov,  30 

1925 

738 

Prior 

1924 

1346 

Nov.  1, 

1926 

739 

Prior 

1924 

601 

Prior 

1924 

633 

Prior 

1924 

654 

Prior 

1924 

736 

Prior 

1924 

2  years 


3,500.00 
1,500.00 
250.00 
6,000.00 
250.00 
500.00 
500.00 
250,00 
250,00 


3,000.00 

2,250.00 

500.00 

250.00 

50.00 

2,500.00 

1,868.78 

961.23 


$  17,2.50.00 
29,125.00 
14,562.50 
103,500.00 
17,250.00 
34,500.00 
34,500.00 
17,250.00 
17,250.00 


$13,000.00        $285,187.50 


3,625.00 

2,250.00 

500.00 

250.00 

50.00 

2,500.00 

1,868.78 

1,100.00 


$  13.750.00 
27.625.00 
14.312.50 
97..500.00 
17,000.00 
34.000.00 
34.000.00 
17,000.00 
17,000,00 

$272,187.50 

$       625.00 


40  percent 
40  percent 
30  percent 
40  percent 
30  percent 
30  percent 
30  percent 
30  percent 
30  percent 


40  percent 


80  percent 


$  5,500.00 
11.050.00 

4.293.75 
39.000.00 

5.100.00 
10,200.00 
10.200.00 

5.100.00 

5.100.00 

$95,543.75 
$     250.00 


$24,380.01        $297,331.28       $272,951.27 


(1)  This  value  based   on   notation   certificate   #2996 
May  9,  1929  at  cost  of  $1,472.00  a  share. 

(2)  Cost  not  over  amount  shown. 


vhich  was  acquired 
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Depreciation 

One-half 
Depreciation 
June  7,  1934 

Community 

rknA-kalf 

To  June  7, 

June  7,  1934 

vne-naii 
Depr'n 

1934 

to  Dec.  31, 

to  Dec.  31, 

Reserve 

43.61% 

1934 

1934 

Cost 

Dec.  31,  1934 

.80 

$      54.44 

$       70.36 

$      35.18 

$     3,000.00 

$  1,564.80 

.00 

1,635.38 

2,114.62 

1,057.31 

62,500.00 

12,343.75 

.60 

126.74 

163.86 

81.93 

4,370.70 

1.028.73 

.05 

23.55 

13.50* 

6.75 

900.00 

38.77 

.49 

190.35 

246.14 

123.07 

3,287.66 

886.96 

.39 

537.46 

694.93 

347.47 

15,572.92 

2,632.81 

.47 

1,033.76 

1,336.71 

668.35 

29,338.50 

4,448.59 

.80 

1,511.01 

1,953.81 

976.90 

42,882.96 

6,502.34 

.64 

3,013.73 

3,896.91 

1,948.46 

206,695.59 

13,197.62 

.76 

2.52 

3.24 

1.62 

72.00 

4.32 

:.49 

.19 

Approx.  4.30 

2.15 

95.51 

2.25 

.17 

40.64 

53.53 

26.76 

735.80 

71.61 

i.l7 

.67 

1.50 

.75 

20.05 

1.09 

:.16 

25.35 

32.81 

16.41 

290.84 

48.47 

:.01 

*$8,195.79 

$10,586.22 

$5,293.11 

$369,762.53 

$42,772.11 

.86 

771.34 

37,616.27 

771.34 

1.87 

*$6,064.45 

$407,378.80 

$43,543.45 

[Endorsed]:  Filed  April  23,  1937.  [18] 
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IK, 

E.,1,. 

T.  J.„  7. 

'aoijir 

Jane  T,  19il 
to  Dee.  31. 

Oepr-. 

Year 

*3.61% 

19*4 

1934 

Coet 

Dm.  31.  1934 

24  years 

$      124.80 

$     54.44 

$       70.36 

$      .15.18 

$    3.000.00 

$  1.5&1.80 

27%  years 

3,750.00 

1,635.38 

2,114.62 

1,057.31 

62.500.00 

12.34.3.75 

24  years 

290.60 

126.74 

163.86 

81.93 

4,370.70 

1.028.73 

Approx.  32^  years 

37.05 

23.55 

13.50* 

6.75 

900.00 

38.77 

12  years 

436.49 

190.35 

246.14 

123.07 

3,287.66 

886.96 

22  years 

1,232.39 

537.46 

694.93 

347.47 

15,572.92 

2.632.81 

22  years 

2,370.47 

1,033.76 

1,336.71 

668.35 

29,338.50 

4.448.59 

22  years 

3,464.80 

1.511.01 

1,953.81 

976.90 

42,882.96 

6.502.:}4 

57  years 

6,910.64 

3,013.73 

3,896.91 

1.948.46 

206,695.59 

13.197.62 

25  years 

5.76 

2.52 

3.24 

1.62 

72.00 

4.32 

25  years 

Approx.    4.49 

.19 

Approx.  4.30 

2.15 

95.51 

2.25 

15  years 

Approx.  94.17 

40.64 

53.53 

26.76 

735.80 

71.61 

15  years 

Approx.    2.17 

.67 

1..50 

.ID 

20.05 

1.09 

10  years 

58.16 

25.35 

32.81 

16.41 

290.84 

48.47 

$18,782.01 

•$8,195.79 

$10,586.22 

$5,293.11 

$369,762.53 

$42,772.11 

271,4  years 

1,367.86 

771.34 

37,616.27 

771.34 

Grandview  Garage  (Brick) 

Donnelly  Hotel  Building  lliiifk) 
Grandview  Building  {Briok  1 

Wapato  Dwellinj;  

Larson  Building  Furniture 

arson  Building  Temporary  Layout 

arson  Buildinp;  Elevator- _ 

arson  Building  Plumbing  and  Heating..... 

arson  Building  Proper... 


rson  Building  Temporary  Layouts. June  30, 

on  Building  Temporary  Layouts „ Mar.     7, 

im  Building  Furniture  and  Fixtures June  30, 

nn  Building  Furniture  and  Fixtures -Mar.     7. 

Larson  Building  Dorothy  Henry  Fixtures .June  30, 


Burrows  Motor  Building    One-half  interest June    7,  1934 


1921 

6,000.00 

$  3,004.80 

$     2,995..20 

1928 

125,000.00 

20,937.50 

104,062.50 

1928 

8,741.40 

1,766.87 

6,974.53 

1933 

1,800.00 

40.50 

1,759.150 

1930 

6.575.33 

1,337.42 

5.237.91 

1930 

31,145.84 

4,033.23 

27,112.61 

1930 

58,677.00 

6,526.72 

52,150.28 

1930 

85,765.91 

9,539.86 

76,226.05 

1930 

413,391.18 

19,484.61 

393,906.57 

1933 

144.00 

2.88 

141.12 

1934 

191.02 

191.02 

1933 

1,471.61 

49.05 

1,422.56 

1934 

40.10 

40.10 

1933 

581.68 

38.77 

542.91 

$739,525.07 
37,616.27 


$777,141.34 

Mrs.  Larson  is  allowed  one-half  depreciation  to  date  of  Mr.  Larson's  death. 
She  is  allowed  depreciation  on  one-half  the  assets  from  that  date  to  Decem- 
ber 31,  1934. 

Depreciation  claimed  January  1,  1934  to  June  7,  1934 $10,341.09 

Depreciation  allowed  _ _ _ _ _ _ _ _ „ •  8,195.79 

Difference  as  shown  under  (c) $  2,145.30 

Depreciation  allowed  June  7,  1934  to  December  31,  1934  as  shown 

in  Schedule  A _ _ $  6,064.45 


*$6,064.45        $407,378.80        $43,543.45 


[Endorsed] :  Filed  Apiil  L'3,  19:!T.  [IS] 
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[Title  of  Board  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Morrison  Shafroth,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue,  for  answer  to  the  petition 
in  the  above-entitled  proceeding,  admits  and  denies 
as  follows: 

1.  Admits  the  allegations  contained  in  para- 
graph 1  of  the  petition. 

2.  Admits  the  allegations  contained  in  para- 
graph 2  of  the  ])etition. 

3.  Admits  that  the  taxes  in  controversy  are  in- 
come taxes  for  the  calendar  years  1933  and  1934 
and  amount  to  $2,043.98  and  $69,243.49,  respec- 
tively. Denies  that  the  amounts  in  controversy  are 
$1,514.29  for  1933  and  $69,485.58  for  1934,  as  al- 
leged in  paragraph  3  of  the  petition. 

4.  Denies  the  allegations  contained  in  para- 
graph 4  of  the  petition. 

5.  Denies  the  assignments  of  error  contained  in 
subparagraphs  (a),  (b)  and  (c)  of  paragraph  5  of 
the  petition. 

6.  Denies  the  assignments  of  error  contained  in 
subparagraphs  (d)  to  (h),  inch,  of  paragraph  6  of 
the  petition.  [19] 

7.  Denies  the  allegations  of  fact  set  forth  in 
paragraph  7  of  the  petition. 

8.  For  lack  of  information  as  to  the  actual  facts, 
respondent  denies  the  allegations  contained  in  sul)- 
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paragraphs  headed  ''Error  6-d;  6-e;  6-f;   6-g  and 
6-h"  of  paragraph  8  of  the  petition. 

9.  Denies  that  petitioner  is  entitled  to  any  of  the 
relief  prayed  for  in  the  petition. 

10.  Denies  generally  and  s])ecificall3^  each  and 
every  allegation  contained  in  the  petition  not  here- 
inabove admitted,  qualified  or  denied. 

Wlierefore,  it  is  prayed  that  the  appeal  of  the  pe- 
titioner be  denied. 

MORRISON  SHAFROTH, 
Chief  Coimsel, 

Bureau  of  Internal  Revenue. 
Of  Counsel: 

JOHN  F.  GREANEY, 
JOHN  D.  KILEY, 
Special  Attorneys, 
Bureau  of  Internal  Revenue. 

JWS/hec  5/15/37  [20] 

[Endorsed] :  Filed  May  17,  1937. 


[Title  of  Board  and  Cause.] 

AMENDED  PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  a  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  dated  January  27,  1937,  bearing  symbols 
IT:E:2— JES— 90D,  and  as  a  basis  for  this  pro- 
ceeding* alleges  as  follows: 
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1.  Petitioner  is  an  individual  residing  in  the 
City  of  Yakima,  Yakima  County,  Washington,  and 
is  the  widow  of  A.  E.  Larson,  deceased,  June  7, 
1934.  The  notice  of  deficiency  from  which  this  ap- 
peal is  taken  (copy  of  which  is  attached  to  the 
original  petition  herein  and  marked  Exhibit  '^A") 
was  mailed  to  the  petitioner  on  or  subsequent  to 
January  27,  1937. 

2.  The  taxes  in  controversy  are  income  taxes  for 
the  calendar  years  1933  and  1934.  The  amount  of 
the  deficiency  determined  by  the  respondent  for  the 
year  1933  is  $2,043.98,  [21]  substantially  all  of 
which  is  in  dispute,  and  for  the  year  1934  is  $69,- 
243.49,  all  of  which  is  in  dispute  herein. 

3.  In  the  determination  of  the  proposed  de- 
ficiency for  1933  respondent,  has  erred  in  the  fol- 
lowing respects: 

A.  Disallowance  of  community  one-half  of 
indebtedness  due  to  the  taxpayer  from  Daisy 
Mining  &  Milling  Company,  amounting  to  the 
sum  of  $14,722.84,  E.  G.  Morgan  $500.00,  and 
Kappleman  Brothers  $50.00. 

B.  Increase  in  rentals  of  $5,158.14. 

4.  In  support  of  the  assignments  of  error  stated 
in  the  preceding  paragraph,  ])etitioner  alleges: 

A.  That  the  community  composed  of  the 
taxpayer  and  her  husband  had,  over  a  period  of 
years  prior  to  the  taxable  year,  made  loans  to 
Daisy  Mining  &  Milling  Company,  a  cor])ora- 
tion,  amounting  to  and  represented  by  jnomis- 
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soiy  notes  of  said  debtor  aggregating  the  sum 
of  $14,722.84,  to  E.  G.  Morgan  amounting  to 
$500.00  and  to  Kappleman  Brothers  amounting 
to  $50.00,  all  of  which  amounts  were  due  and 
owing  to  the  taxpayer  in  the  taxable  year  1933 
and  which  amounts  were  and  during  such  tax- 
able year  were  determined  by  the  taxpayer  t<^ 
be  uncollectible  and  worthless  and  were  charged 
off  by  the  taxpayer  as  sho^\ai  upon  her  books  of 
account  for  said  year. 

B.  The  increase  in  rentals  made  by  re- 
spondent is  due  almost  entirely  to  disallowance 
of  depreciation  [22]  claimed  in  connection  with 
the  Larson  Building,  its  equipment,  furnish- 
ings and  fixtures.  This  is  a  modern  business 
and  office  building  erected  in  1930  in  the  City 
of  Yakima,  Washington.  The  taxpayer  claimed 
depreciation  on  the  building  itself  based  upon 
a  fifty-year  life,  upon  elevators,  plumbing  and 
heating  equipment  based  upon  a  twenty-year 
life,  and  upon  furniture,  fixtures  and  temporary 
layouts  installed  in  1933  based  upon  a  ten-year 
life.  Adjustments  made  by  respondent  are 
based  upon  a  life  for  the  building  of  sixty 
years,  for  elevators,  plumbing  and  heating, 
temporary  layouts  of  twenty-five  years,  and 
furniture  and  fixtures  of  fifteen  years.  Peti- 
tioner asserts  that  the  practical  useful  economic 
life  of  each  of  the  several  classes  of  property 
does  not  and  will  not,  exceed  the  life  claimed  bv 
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the  taxpayer  and  used  as  a  basis  for  deprecia- 
tion deduction  in  taxpayer's  return,  and  that 
the  amounts  so  claimed  were  and  are  fair,  rea- 
sonable, proper  and  allowable  under  the  ap- 
plicable law  and  regulations  and  should  not  be 
changed. 

5.     For  the  year  1934  petitioner  alleges  that  re- 
spondent erred  in  the  following  respects : 

A.  In  holding  generally  that  the  petitioner, 
as  the  surviving  spouse  of  a  marital  com- 
munity having  community  property  income 
under  the  laws  of  the  State  of  Washington,  is 
taxable  upon  her  one-half  of  such  community 
income  during  the  period  of  administration 
[23]  whether  or  not  withdrawn  from  the  es- 
tate. 

B.  In  adding  to  petitioner's  income  interest 
in  the  sum  of  $2,374.68.  . 

C.  In  adding  to  petitioner's  income  rental 
of  $11,557.11. 

D.  In  adding  to  petitioner's  income  ])rofit 
on  sale  of  assets  of  $95,904.77. 

E.  In  adding  to  petitioner's  income  divi- 
dends in  the  sum  of  $33,453.64. 

F.  In  disallowing  as  a  deduction  and  in 
adding  to  petitioner's  income  interest  ])aid  in 
the  sum  of  $1,901.96. 

G.  In  not  allowing  to  petitioner,  in  the 
event  her  community  one-half  of  income  re- 
ceived by  the  estate  of  A.  E.  Larson  from  com- 
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nmnity  property  during  course  of  administra- 
tion is  includable  in  her  income  and  taxable  to 
her,  an  allowance  of  $17,213.83  representing^ 
loss  sustained  by  petitioner  upon  her  r-om- 
mimity  one-half  interest  in  property  sold  by 
the  estate  to  Grover  Burrows  of  Yakima,  Wash- 
ington, in  the  taxable  year. 

H.     In  including  in  petitioner's  taxable  in- 
come    dividends     of     $1,570.00     from     Surety 
Finance  Company  of  Yakima  ou  the  basis  that 
the  same  accrued  prior  to  June  7,  1934.  [24] 
6.     In   support  of  the  assignments  of  error  set 

forth  in  the  preceding  paragraph,  petitioner  relies 

upon  the  following  facts : 

A.  Upon  the  death  of  her  husband,  A.  E. 
Larson,  on  June  7,  1934,  his  will  was  submitted 
to  probate  in  the  Superior  Court  of  the  State 
of  Washington  for  Yakima  County  on  June  13, 
1934,  and  an  executor  appointed.  All  of  the 
property  OAMied  by  decedent  or  i)etitioner  was 
community  property  and  under  the  law  of  the 
State  of  Washington  petitioner's  one-half  com- 
munity interest  was  subject  to  control  and  ad- 
ministration by  the  executor  and  the  probate 
court  during  all  of  the  taxable  year,  aud  tlie 
said  estate  constituted  a  trust  which  was  pu- 
titled  to  and  did  receive  all  of  the  commmiity 
income  and  has  reported  the  same  as  a  separate 
legal  and  taxable  entity.  The  respondent  has  ac- 
cepted the  return  of  the  estate  upon  such  basis 
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and  the  payment  of  tax  thereon,  and  has  pro- 
posed a  deficiency  against  such  estate  as  a 
separate  taxpayer  based  upon  the  inchision  in 
the  return  of  said  estate  of  all  of  the  income 
from  communit}^  property  and  without  credit 
for  any  amount  paid  or  distrilnitable  to  the 
petitioner.  To  now  tax  the  petitioner  upon  the 
same  income,  w^hich  has  already  been  taxed 
to  tlie  said  estate,  constitutes  double  taxation 
contrary  to  law  and  in  violation  of  the  Consti- 
tution of  the  Ignited  States  and  particularly 
Section  8  of  Article  I  thereof  and  Amendment 
Fifth  thereto.  [25] 

B.  The  item  of  interest  of  $2,374.68  is  in- 
come upon  the  entire  community  property  being' 
administered,  and  which  was  returned  and  taxed 
as  set  forth  in  Paragraph  A  above,  and  is, 
therefore,  not  properly  includable  in  the  income 
of  this  taxpaj^er  for  the  taxable  year. 

C.  The  item  of  rental  of  $11,557.11  repre- 
sents income  upon  the  entire  community  prop- 
erty being  administered,  and  which  was  re- 
turned and  taxed  as  set  forth  in  Pai^agraph  A 
above,  and  is,  therefore,  not  properly  includable 
in  the  income  of  this  taxpayer  for  the  taxable 
year.  In  addition,  this  item  is  subject  in  ad- 
justment for  depreciation  with  respect  to  the 
Larson  Building  for  the  reasons  and  upon  the 
basis  set  forth  in  Paragraph  4  B  above. 

T).  The  item  of  profit  on  sale  of  assets  re- 
lates, to  the  extent  of  $95,543.75,  to  the  sale  of 
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85,000  shares  of  Sunshine  Mining  Company 
stock  made  by  the  executor  of  the  estate  of 
A.  E.  Larson  during  the  taxable  year  for  the 
puriDose  of  paying  legacies  provided  in  de- 
cedent's will.  The  property  sold  was  stock  be- 
longing to  the  decedent's  community  one-half 
interest  and  not  to  the  petitioner,  and  the  en- 
tire profit,  if  an}^,  was  the  profit  of  the  estate  of 
A.  E.  Larson  and  not  of  petitioner.  The  re- 
spondent has,  by  deficiency  letter  directed  [26] 
to  the  estate  of  said  decedent,  so  treated  said 
sale  and  the  alleged  profits  thereof  and  has  de- 
termined a  deficiency  against  said  estate  upon 
such  basis. 

In  addition  and  even  if  au}^  part  of  such 
profit  is  taxable  to  petitioner,  the  basis  of  such 
stock  to  petitioner  adopted  by  respondent  is 
incorrect  and  the  true  basis  of  such  stock  was 
$.536  per  share. 

E.  The  item  of  dividends  amounting  to  $33,- 
453.64  represents  dividends  upon  the  entire 
community  property  of  the  decedent  and  the 
petitioner  and,  therefore,  none  of  such  item  is 
properly  includable  in  the  income  of  this  tax- 
payer for  the  taxable  year. 

In  addition  thereto  it  includes  one-half  of 
an  item  of  $3,600.00  dividends  paid  upon  the 
capital  stock  of  Surety  Finance  Company  of 
Yakima,  which  was  not  received  and  did  not 
constitute  income  for  or  during  the  period  in- 
volved  herein.     Such   amount   was   a   dividend 
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paid  pursuant  to  a  resolution  adopted  on  De- 
cember 31,  1934,  and  ordered  to  be  paid  by 
checks  to  be  mailed  on  that  date.  Such  dividend 
and  the  check  therefor  was  not  received  either 
by  the  petitioner  or  the  estate  until  subsequent 
to  January  1,  1935,  and  was  not  subject  to  con- 
trol of  the  petitioner  or  the  estate  during  the 
taxable  period.  [27] 

F.  The  item  of  interest  deduction  disallowed 
in  the  sum  of  $1,901.96  is  interest  paid  on 
indebtedness  of  the  taxpayer  represented  by  a 
note  to  a  bank,  which  was  an  obligation  of  the 
taxpayer  incurred  for  a  valuable  and  adequate 
consideration.  Such  interest  w^as  actually  paid 
within  the  year  and  should  be  allowed. 

G.  The  decedent,  representing  the  commu- 
nit}'  estate,  was  a  member  of  a  partnership 
known  as  Burrows  Motor  Company  of  Yakima, 
Washington.  Upon  the  death  of  A.  E.  Larson 
the  surviving  partner,  Grover  Burrows,  pur- 
chased such  entire  community  interest  in  cer- 
tain of  the  assets  of  said  y)artnevshi])  at  the 
valuation  placed  on  said  ])artnei'ship  and  the 
assets  thereof  in  the  appraisal  of  decedent's 
estate,  which  was  the  same  figure  used  as  the 
value  of  such  assets  and  interest  for  estate  tax 
purposes.  There  was,  therefore,  no  gain  or  loss 
upon  the  sale  of  the  community  one-half  be- 
longing to  the  deceased,  but  the  basis  of  the 
community  one-half  belonging  to  decedent's 
widow.   Rose   B.   Larson,   exceeded   the   selling 
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price  to  the  extent  of  at  least  $17,213.83.  If 
there  is  includable  in  petitioner's  income  for 
the  taxable  year  any  part  of  the  income  of 
the  estate  of  A.  E.  Larson  representing  peti- 
tioner's one-half  community  interest  therein, 
then  the  amount  of  such  loss  should 
properly  be  allowed  as  a  deduction  to  the  peti- 
tioner. [28] 

H.  The  net  income  of  $32,132.38  reported 
by  petitioner  upon  her  original  return  included 
the  sum  of  $1,570.00  dividends  on  stock  of 
Surety  Finance  Company  of  Yakima  which 
were  erroneously  treated  as  accrued  on  June  7, 
1934,  the  date  of  death  of  petitioner's  husband, 
A.  E.  Larson,  but  which  in  fact  were  neither 
declared  nor  paid  prior  to  that  date.  Such  divi- 
dends were  not  received  by  petitioner  but  were 
received  by  the  executor  of  the  estate  of  A.  E. 
Larson  and  should  be  eliminated  from  petition- 
er's taxable  income. 

Wherefore,  petitioner  prays  that  this  Board  hear 
and  determine  this  proceeding  and  find  that  re- 
spondent has  erred  in  respect  to  the  matters  above 
set  forth  and  redetermine  petitioner's  liability  ac- 
cordingly. 

H.  B.  JONES 
GEORGE  KINNEAR 

Counsel  for  Petitioner 
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State  of  Washington, 
County  of  King — ss. 

Rose  B.  Larson,  being  first  duly  sworn,  upon  oath 
deposes  and  says:  That  she  is  the  petitioner  above 
named;  [29]  that  she  has  read  the  foregoing 
amended  petition,  is  familiar  with  the  statements 
therein  contained  and  believes  the  same  to  be  true 
and  correct. 

ROSE  B.  LARSON 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  August,  1940. 

WINONA  DAY 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed] :   Filed  Nov.  12,  1940.  [30] 


[Title  of  Board  and  Cause.] 

ANSWER  TO  AMENDED  PETITION 

Comes  now  the  Conunissioner  of  Internal  Reve- 
nue, by  his  attorney,  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  answer  to 
the  amended  petition  filed  herein,  admits  and  denies 
as  follows: 

1.  Admits  the  allegations  contained  in  paragra])h 
1  of  the  amended  petition. 
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2.  Admits  that  the  taxes  in  controversy  are  in- 
come taxes  for  the  calendar  years  1933  and  1934,  but 
denies  that  the  amount  in  controversy  is  as  alleged 
ill  paragraph  2  of  the  amended  petition. 

3.  A  and  B.  Denies  the  allegations  contained  in 
subparagraphs  A  and  B  of  paragraph  3  of  the 
amended  petition. 

4.  A  and  B.  For  lack  of  information  and  knowl- 
edge sufficient  to  fomi  a  belief,  denies  the  allega- 
tions contained  in  sub])aragTaplis  A  and  B  of  para- 
gra})h  4  of  the  amended  jietition.  [31] 

5.  A  to  H.  inclusive.  Denies  that  the  Commis- 
sioner erred  as  alleged  in  subparagraphs  A  to  H, 
inclusive,  of  paragraph  5  of  the  amended  petition. 

6.  A.  Admits  that  upon  the  death  of  petition- 
er's husband,  A.  E.  Larson,  on  June  7,  1934,  his 
will  was  submitted  to  probate  in  the  Superior 
Court  of  the  State  of  Washington  for  Yakima 
County  on  June  13,  1934,  and  an  executor  ap- 
pointed; admits  that  all  of  the  property  o\\Tied  by 
decedent  or  petitioner  was  community  property  and 
under  the  law  of  the  State  of  Washington  petition- 
er's one-half  community  interest  was  subject  to 
control  and  administration  by  the  executor  and  the 
probate  court  during  all  of  the  taxable  year,  as 
alleged  in  subparagraph  A  of  paragraph  6  of  the 
amended  petition;  denies  the  remaining  allegations 
contained  in  said  sub-paragraph  A  of  paragraph  6 
of  the  amended  petition. 
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B  to  E,  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  B  to  E,  inclusive,  of  para- 
graph 6  of  the  amended  petition. 

F  and  G.  For  lack  of  information  and  knowl- 
edge sufficient  to  form  a  belief,  denies  the  allega- 
tions contained  in  subparagraphs  F  and  G  of  para- 
graph 6  of  the  amended  petition. 

H.  Denies  the  allegations  contained  in  subpara- 
graph H  of  paragraph  6  of  the  amended  petition. 

[32] 

7.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  amended 
petition,  not  hereinbefore  specifically  admitted, 
qualified  or  denied. 

As  an  alternative  defense  to  the  allegation  of 
error  contained  in  paragraph  5  D  of  the  amended 
petition  the  respondent  alleges : 

That  in  case  the  Board  finds  for  the  petitioner, 
based  upon  the  error  and  facts  alleged  in  paragraphs 
5  D  and  6  D  of  the  amended  petition,  and  holds  that 
any  number  of  shares  of  Sunshine  Mining  Company 
stock  less  than  42,500  was  sold  out  of  the  commu- 
nity interest  of  the  petitioner,  Rose  B.  Larson,  an 
addition  to  taxable  income  should  be  made,  I'epre- 
senting  the  dividends  received  by  the  petitioner  on 
shares  unsold.  I^he  resulting  tax  on  such  income  is 
herebv  claimed. 


42  Commr.  of  Int.  Rev.  vs. 

Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  that  tlie  Commissioner's  deter- 
mination of  deficiency  be  approved. 
J.  P.  WENCHEL, 

Chif  Counsel, 
Bureau  of  Internal  Revenue. 
Of  Counsel: 

ALVA  C.  BAIRD, 

Division  Counsel. 
B.  H.  NEBLETT, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 

[Endorsed] :  Filed  Nov.  12,  1940.  [33] 
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REPLY 

Comes  now  the  petitioner,  Rose  B.  Larson,  by 
lier  attorney,  George  Kinnear,  and  for  reply  to  the 
affirmative  allegations  in  the  answer  to  amended 
petition  filed  by  respondent  herein  declares  as  fol- 
lows : 

7. 

Petitioner  denies  generally  and  specifically  each 
and  every  material  allegation  contained  in  the 
''alternative  defense  to  the  allegation  of  error  con- 
tained in  Paragraph  D5  of  the  amended  petition" 
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as  set  forth  in  the  hist  i)ai*agra])h  of  respondent's 
reply  on  page  3  thereof. 

(s)  GEORGE  KINNEAR 

Of  Counsel  for  Respondent 

Copy  served  on  respondent. 
G.  D.  W. 

[Endorsed] :  Filed  Nov.  12,  1940.  [34] 


United  States  Board  of  Tax  Appeals 
Docket  No.  88813 

ROSE  B.  LARSON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Docket  No.  88814 

ESTATE  OF  A.  E.  LARSON,  Deceased,  Shirley  D. 
Parker,  Adminis.  de  bonis  non  with  the  Will 
annexed. 

Petitioner, 

vs. 

COMMISSIONER  OF  IN^PERNAL  REVENUE, 

Respondent. 

STIPULATION  OF  FACTS 

It  is  mutually  stipulated  and  agreed,  by  and  be- 
tween the  parties  hereto,  by  theii'  respective  counsel, 
that  the  following  facts  may  be  taken  as  true  by  the 
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Board  with  the  reservation  that  this  stipulation 
shall  be  without  prejudice  to  the  right  of  either 
])nrty  to  inti'oduce  further  evidence  not  inconsistent 
with  the  facts  herein  stipulated.  [35] 

1.  The  claims  of  the  petitioners  for  the  year 
1933,  based  u])on  the  errors  and  facts  alleged  in 
])aragraphs  3(a)  and  4(a)  of  the  amended  petition 
in  Docket  No.  88813,  and  paragraphs  4(a)  and  5A 
of  the  amended  })etition  in  Docket  No.  88814,  re- 
lating to  the  disallowance  of  community  bad  debts 
due  from  the  Daisy  Mining  and  Milling  Company 
in  the  amoimt  of  $14,722.00  from  E.  J.  Morgan 
amounting  to  $500.00,  and  from  Ka])lan  Brothers 
amounting  to  $50.00,  are  hereby  waived  by  peti- 
tioners. Petitioners  concede  that  said  debts  did  not 
become  uncollectible  and  worthless  during  the  tax- 
able year  1933  and  are  not  deductible  by  them  in 
said  year. 

2.  The  claim  of  the  petitioners  for  the  years 
1933  and  1934,  based  upon  the  errors  and  facts 
alleged  in  paragra|)hs  3(b)  and  4B  and  6C  of 
Docket  No.  88813,  and  paragraphs  4(b)  and  5B  of 
Docket  No.  88814,  relating  to  increase  in  community 
rentals  (depreciation)  is  conceded  by  the  respond- 
ent. Respondent  concedes  that  petitioners  are  en- 
titled to  depreciation  on  the  basis  of  the  lives 
claimed  in  paragraphs  4B  and  5B  of  the  amended 
petitions  filed  in  Docket  Nos.  88813  and  88814,  re- 
s])ectively,  for  1933  and  1934. 

3.  The  claim  of  the  petitioner  in  Docket  No. 
88813  for  the  year  1934,  based  upon  the  error  and 
facts  alleged  in  paragraphs  5(g)    and  6G  of  the 


Rose  B.  Larso}i  45 

amended  petition,  regarding  an  allowance  of  $17,- 
213.83,  relating  to  a  disposition  of  a  pai-tnersbip  in- 
terest in  the  Larson-Burrows  partnership  is  hereby 
conceded  by  the  respondent,  provided  that  the 
Board  holds  that  the  petitioner,  as  the  surviving 
spouse  of  a  marital  community,  is  [36]  taxable  upon 
her  one-half  of  the  commmiity  income  earned  dur- 
ing the  period  of  administration,  contrary-  to  the 
contention  of  the  petitioner  as  alleged  in  para- 
graph 5(a)  of  the  amended  petition  in  Docket  No. 
88813. 

4.  In  case  the  Board  holds  for  the  petitioner  in 
respect  to  the  error  alleged  in  said  paragraph  5(a) 
of  the  amended  petition  in  Rose  B.  Larson,  Docket 
No.  88813,  for  the  year  1934,  then  the  amount  of 
$17,213.83,  referred  to  in  paragraph  3  of  this  stipu- 
lation, is  a  proper  deduction  from  community  in- 
come as  alleged  in  paragraph  4E  of  the  petition  in 
the  case  presently  pending  before  this  Board  en- 
titled Estate  of  A.  E.  Larson,  Docket  No.  104214, 
provided  the  Board  holds  for  the  res])ondent  and 
contrary  to  petitioner's  allegation  of  error  in  para- 
graph 4F  of  the  petition  filed  in  said  case,  which 
case  is  not  set  for  hearing  on  the  Board  Calendar 
at  this  time. 

(Sgd.)  H.  B.  JONES 

Counsel  for  Petitioner 
(Signed)  T.  P.  WENCHEL 

Chief  Counsel, 

Bureau  of  Internal  Revenue, 
Counsel  for  Respondent. 

[Endorsed]:  Filed  Nov.  12,  1940.  [37] 
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[Title   of   Board    and    Cause— Docket    Nos.    88813, 
88814.] 

Promulgated  July  24,  1941. 

1.  Petitioner  is  the  surviving  spouse  of  de- 
cedent, who  died  testate  in  the  taxable  year 
leaving  a  large  estate  consisting  entirely  of  com- 
munity proi)erty.  Decedent  and  his  wife  were 
residents  of  the  State  of  Washington.  The  es- 
tate was  in  administration  throughout  the  tax- 
able year.  Held,  that  community  property  in- 
terest, rents,  and  dividends  received  by  the  ex- 
ecutor of  decedent's  estate  during  administra- 
tion are  taxable  to  the  estate  iii  toto  and  no  part 
thereof  to  the  surviving  spouse.  Barbour  v. 
Commissioner,  89  Fed.  (2d)  474  followed. 

2.  During  the  taxable  year  the  executor  of 
the  estate  sold  85,000  shares  of  certain  stock. 
Held,  that  the  executor  sold  the  shares  from 
decedent's  interest  and  that  no  part  of  the  gain 
realized  on  the  sale  is  taxable  to  petitioner. 

3.  Petitioner  and  her  son  signed  notes  as 
comakers,  thereby  obtaining  loans  totaling  $58,- 
000.  The  loans  were  obtained  entirely  on  the 
credit  of  petitioner  and  the  proceeds  were  im- 
mediately turned  over  to  petitioner's  son.  Peti- 
tioner subsequently  made  a  gift  of  the  proceeds 
of  the  loans  to  her  son.  Held,  the  interest  paid 
on  the  loans  in  the  taxable  year  by  petitioner 
is  deductible  by  her. 
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H.  B.  Jones,  Esq.,  and  George  C.  Kmnear,  Esq.,  for 
the  petitioners. 

B.  H.  Neblett,  Esq.,  and  Clyde  R.  xMaxwell,  Esq., 
for  the  respondent. 

Respondent  determined  a  deficiency  of  $2,043.98 
in  the  income  tax  of  each  petitioner  for  the  year 
1933  and  a  dehciency  in  income  tax  of  petitioner 
Rose  B.  Larson  for  the  year  1934  in  the  sum  of 
$69,243.49.  The  primary  issue  is  whether  income  on 
community  property  received  by  the  executor  of 
the  estate  of  the  deceased  husband  of  petitioner 
Rose  B.  Larson  during  the  period  of  administration 
is  taxable  entirely  to  the  estate  or  is  taxable  one- 
half  to  the  estate  and  one-half  to  her.  The  second, 
third,  and  fourth  issues  relate  to  the  taxability  of 
com-  [38]  munity  interest,  rents,  and  dividends,  re- 
spectively, which  were  received  by  the  executor  of 
the  estate  of  the  deceased  husband  of  petitioner 
Rose  B.  Larson  during  the  x)eriod  of  administra- 
tion. The  fifth  issue  is  whether  or  not  petitioner 
Rose  B.  Larson  is  taxable  on  gain  from  the  sale  of 
certain  stock  by  the  executor  of  the  estate  of  her 
deceased  husband  during  the  period  of  administra- 
tion. The  final  issue  involves  an  interest  deduction. 

By  stipulation  of  the  parties  filed  at  the  hearing- 
issues  relating  to  bad  debt  losses  and  depreciation 
for  the  year  1933  were  eliminated,  the  former  being 
waived  by  petitioners  and  the  latter  conceded  by 
respondent.  The  deficiencies  resulting  from  the 
stipulation  of  the  parties  will  be  determined  in  re- 
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coiTii)iitation  luider  Rule  50.  The  issues  remaining 
for  the  Board's  determination  relate  only  to  the 
income  tax  liability  of  petitioner  in  Docket  No. 
88813  for  the  year  1934.  The  proceedings  were  con- 
solidated for  hearing. 

FINDINGS  OF  FACT. 

Rose  B.  Larson,  hereinafter  referred  to  as  peti- 
tioner, is  the  surviving  wife  of  Adelbert  Larson,  the 
administrator  de  bonis  non  of  whose  estate  is  peti- 
tioner in  Docket  No.  88814.  Adelbert  E.  Larson, 
hereinafter  referred  to  as  decedent,  died  testate  on 
Jmie  7,  1934.  Under  decedent's  will  executed  May 
31,  1934,  the  Yakima  First  National  Bank  of  Yak- 
ima, Washington,  hereinafter  referred  to  as  execu- 
tor, was  appointed  executor. 

On  June  13,  1934,  decedent's  will  was  admitted 
to  probate  and  the  bank  duly  qualified  as  executor. 
The  executor  employed  a  firm  of  attorneys  to  at- 
tend to  legal  matters  arising  in  connection  with  the 
estate.  At  the  request  of  petitioner  the  executor 
also  employed  Shirley  D.  Parker,  petitioner's  son, 
at  a  salary  of  $1,000  a  month,  to  perform  services 
relating  to  administration  of  the  estate. 

Under  date  of  Jime  14,  1934,  petitioner,  as  sur- 
viving wife  of  decedent,  petitioned  the  court,  sitting 
in  probate,  for  a  widow's  allowance.  The  petition 
stated : 

3. 
That  no  inventory  and  appraisement  has  yet 
been  made,  but  that  the  value  of  said  estate, 
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consisting  of  the  community  property  of  the 
decedent  and  your  petitioner,  is  approximately 
$1,500,000.00. 

4. 
That  it  is  necessary  that  your  petitioner  have 
an  allowance  for  her  support  and  maintenance, 
and  that  $5000.00,  cash,  and  the  further  sum 
of  $1500.00  a  month,  payable  monthly,  is  a  rea- 
sonable, proper  and  necessary  amomit  to  main- 
tain and  sujjport  the  petitioner  and  the  family 
residence  of  the  decedent  and  your  petitioner 
in  the  manner  to  which  she  has  been  accus- 
tomed : 

On  the  same  date  the  court  ordered  the  executor  to 
pay  petitioner  the  sums  requested  in  her  petition 
''until  the  further  order  of  this  court  *  *  *." 

At  the  time  of  decedent's  death  all  the  real  and 
personal  property  owned  by  petitioner  and  dece- 
dent was  community  property.  The  value  of  this 
property,  inckiding  the  interest  of  })etitioner  as 
appraised  by  duly  appointed  appraisers  of  dece- 
dent's estate,  was  $2,353,480.79.  Included  in  the 
community  property  of  petitioner  and  decedent 
were  210,974  shares  of  stock  of  the  Smishine  Mining 
Co. 

Decedent's  will  provided  for  legacies  aggregating 
$482,000  and  named  petitioner  residuary  legatee. 
It  also  provided: 

Seventeenth :  The  executor  of  my  estate  shall 
have  three  years  if  necessary  to  liquidate  enough 
property  to  pay  all  of  the  above  bequests. 
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Claims  filed  against  decedent's  estate  totaled  $112,- 
140.51. 

At  the  time  of  his  death  decedent  was  president 
of*  the  Sunshine  Mining  Co.  Prior  to  his  death  a 
l)lan  had  been  discussed  with  regard  to  listing  the 
stock  of  Sunshine  Mining  Co.  on  the  New  York 
Curb  Exchange.  Decedent  had  not  been  in  favor  of 
the  plan.  The  plan  had  for  its  purpose  the  enhanc- 
ing of  the  value  of  the  mining  company's  stock. 
After  decedent's  death  the  i)lan  was  again  consid- 
ered. It  was  initiated  by  Carl  M.  Stolle  of  Grande, 
Stolle  &  Co.,  who  was  associated  with  Walter  Selig- 
man  of  New  York  City,  the  owner  of  a  large  block 
of  stock  in  the  Sunshine  Mining  Co. 

Stolle  approached  the  president  of  the  bank  in 
regard  to  the  i)articipation  of  the  estate  of  dece- 
dent in  the  listing  plan  and  stated  that  a  certain 
immber  of  shares  would  have  to  be  optioned  and 
sold  by  the  four  majority  shareholders  of  the  min- 
ing company  in  order  that  the  plan  might  be  a  suc- 
cess. The  shares  which  Stolle  wished  to  purchase 
and  obtain  options  to  purchase  amounted  to  ap- 
proximately 40  percent  of  the  total  shares  held  by 
the  four  shareholders.  The  shareholders  who  were 
asked  to  partici])ate  in  the  plan  were  Alexander 
Miller  and  wife,  Mrs.  N.  P.  Hull,  J.  B.  Cox,  and 
decedent's  estate. 

On  June  80,  1934,  the  executor  of  decedent's  es- 
tate entered  into  five  option  agreements  covering 
a  total   of  70,000  shares  of  Sunshine  Mining  Co. 
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stock.  The  option  agreements  were  identical,  with 
the  exception  of  tlie  number  of  sliares  covered 
thereby.  The  provisions  of  these  agreements  were 
as  follows: 

For  and  in  consideration  of  the  sum  of  One 
and  No/100  Dollar's  ($1.00)  ])aid  by  Grande, 
Stolle  &  Company,  a  Washington  corporation, 
to  the  Yakima  First  National  Bank,  a  corpora- 
tion, as  the  duly  appointed,  qualified  and  acting 
executor  of  the  estate  of  A.  E.  Larson,  de- 
ceased, receipt  of  which  is  hereby  acknowledged, 
the  undersigned,  said  executor,  does  hereby  give 
and  grant  unto  said  Grande,  Stolle  &  Company, 
a  corporation,  an  option  and  right  to  purchase 
[40]  10,000  shares  of  capital  stock  of  the  Sun- 
shine Mining  Company  in  the  sum  of  $7.00  per 
share. 

This  option  shall  continue  in  force  and  effect 
from  the  date  hereof  until  four  months  after 
the  listing  of  the  stock  of  Sunshine  Mining 
Company  on  the  New  York  Curb  Exchange  and 
in  no  event  beyond  the  31st  day  of  December, 
1934,  at  5:(X)  o'clock  p.  m.,  and  on  said  date, 
whichever  occurs  first,  this  said  option  and  all 
rights  hereunder  shall  terminate. 

The  said  undersigned  does  further  agree  to 
deposit  said  stock,  to-wit,  10,000  shares,  in  es- 
crow with  the  Yakima  First  National  Bank  at 
Yakima,  Washington,  with  instructions  to  said 
bank  to  surrender  all  or  any  portion  thereof  to 
Grande,  Stolle  &  Company,  a  corporation,  upon 
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its  iiaynient  to  said  bank  for  the  account  of 
said  Yakima  First  National  Bank,  a  corpora- 
tion, as  executor,  the  purchase  price  per  share 
al)ove  set  out,  tlie  expense  of  said  escrow  to  be 
borne  by  Grande,  Stolle  &  Company,  a  corpo- 
ration. 

It  is  imderstood  that  during  the  life  of  this 
said  option  the  imdersigned  agrees  that  it  will 
not  sell  or  dispose  of  any  of  its  stock  now 
owned  in  the  Sunshine  Alining  Company,  a 
corporation,  except  that  during  the  life  of  this 
said  oi)tion  said  undersigned  may  sell  not  to 
exceed  one  thousand  (1000)  shares  of  its  said 
stock,  provided  that  said  Grande,  Stolle  & 
Company,  a  corporation,  shall  have  the  first 
right  of  refusal  of  said  stock,  should  the  under- 
signed elect  to  sell  said  one  thousand  shares,  or 
any  part  thereof. 

It  is  understood  that  this  option  is  subject 
to  the  said  Grande,  Stolle  &  Company,  a  corpo- 
ration, appointing  an  engineer,  receiving  said 
engineer's  report  on  said  Sunshme  Mining 
Company's  properties  and  completing  the  list- 
ing of  the  stock  of  said  Sunshine  Mining  Com- 
pany upon  the  New  York  Curb  Exchange,  and 
this  option  shall  become  null  and  void  and  of  no 
force  and  effect  in  the  event  the  appointment 
of  said  engineer,  his  report  and  the  listing  of 
said  stock  upon  the  New  York  Curb  Exchange 
shall  not  be  completed  on  or  before  the  first  day 
of  September,  1934. 
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It  is  understood  that  in  the  event  said  en- 
gineer is  appointed,  his  report  made,  and  said 
listing  completed  on  or  before  the  first  day  of 
September,  1934,  then  in  that  event  this  option 
shall  continue  in  fnll  force  and  effect  for  a 
period  of  four  months  from  the  date  of  listing 
said  stock  on  the  New  York  Curb  Exchange 
and  not  later  than  the  31st  day  of  December, 
1934,  at  the  hour  of  5  o'clock  p.  m.,  whichever 
date  occurs  first  and  thereafter  this  agreement 
shall  be  null  and  void. 

Each  of  the  option  agreements  was  accompanied  by 
a  letter  of  escrow  instructions.  The  certificates  of 
stock  enumerated  by  the  option  agreements  and 
escrow  instructions  were  as  follows : 

Certificate  No.  Shares  Certificate  No.  Shares 

601 10,000     739 5,000 

633 10,000    1346 30,000 

654 5,000    2822 5,000 

736 5,000 

These  certificates,  together  with  option  agree- 
ments and  escrow  instructions,  were  deposited  with 
the  Yakima  First  National  Bank  in  escrow  on  June 
30,  1934.  Similar  option  agreements  were  entered 
into  between  Grande,  StoUe  &  Co.  and  the  other 
three  majority  shareholders.  [41] 

Petitioner  and  her  son,  Shirley  D.  Parker,  left 
for  a  trip  to  California  on  June  14,  1934,  and  did 
not  return  to  Yakima  until  about  the  middle  of 
July  1934.  Neither  petitioner  nor  her  son  knew  of 
the  option  transactions  until  after  their  return  from 
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Califoniia.  Upon  lier  return  from  California  in 
July  1934,  petitioner  requested  that  all  matters  af- 
fecting lier  interest  in  decedent's  estate  be  handled 
by  Parker. 

Parker  was  advised  of  tlie  options  granted  by 
the  executor.  On  July  26,  1934,  with  Parker's  con- 
sent and  ai)proval,  the  executor  petitioned  the  Pro- 
])ate  Court  for  authority  to  grant  options  to  pur- 
chase the  70,000  shares  of  stock  (which  the  executor 
had  already  optioned)  and  to  sell  immediately  10,- 
000  shares  of  that  stock.  In  its  petition  tlie  executor 
stated : 

That  it  is  necessary  that  some  part  of  the 
l^ersonal  property  of  said  estate  be  sold  to  pay 
the  specific  bequests  provided  in  the  will  here- 
in, and  that  your  petitioner  believes  that  said 
offer  of  the  Grande,  Stolle  &  Company  is  the 
best  offer  that  could  be  received  for  a  portion 
of  said  stock  in  the  Smishine  Mining  Com- 
pany; 
*  ^t  *  *  *  *  » 

On  the  same  date  the  court  entered  an  order  con- 
taming  the  following  provisions: 

NoW',  therefore,  it  is  ordered  that  the  execu- 
tor be  and  it  is  hereby  authorized  to  carry  out 
such  agreement  of  sale  to  said  Grande,  Stolle 
&  Company  as  outlined  in  said  petition;  and  it 
is  further 

Ordered  that  all  acts  of  said  executor  hereto- 
fore done  in  connection  therewith  are  hereby 
fully  and  completely  ratified  and  approved. 
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On  July  31,  1934,  the  executor  petitioned  the  court 
for  authority  to  sell  to  Grande,  Stolle  &  Co.  5,000 
shares  of  Sunshine  Mining  Co.  stock  in  addition 
to  the  10,000  shares  already  authorized  to  be  sold. 
On  the  same  date  the  court  entered  an  order  con- 
taining the  following  provisions: 

Now,  therefore,  it  is  ordered  that  the  execu- 
tor be  and  it  is  hereby  authorized  to  sell  15,000 
shares  of  stock  of  tlie  Sunshine  Mining  Com- 
pany for  the  net  price  of  $5,821/2  P^i*  share; 
and 

It  is  further  ordered  that  this  order  shall 
supersede  the  order  made  on  the  26th  day  of 
July,  1934,  insofar  as  the  sale  of  10,000 
shares  of  stock  tvere  concerned,  but  shall  have 
no  effect  upon  the  order  permitting  the  execu- 
tor to  grant  an  option  to  said  Grande,  Stolle 
&  Company  for  the  sale  of  70,000  additional 
shares. 

On  August  2,  1934,  the  estate  received  the  sum  of 
$87,375  from  the  sale  of  15,000  shares  of  stock  of 
Sunshine  Mining  Co.  The  70,000  shares  covered 
by  the  five  option  agreements  were  sold  at  intervals 
throughout  the  year  1934,  the  estate  receiving  there- 
for a  total  sum  of  $483,000.  The  shares  sold  under 
the  options  were  [42]  those  represented  by  the  cer- 
tificates enumerated  in  the  option  agreements. 

Neither  petitioner  nor  Parker  ever  gave  permis- 
sion to  sell  any  of  petitioner's  one-half  interest  in 
the  community  proi)erty  belonging  to  the  estate  of 
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decedent  and  petitioner.  There  was  no  understand- 
ing t]iat  i)etitioner's  one-half  interest  was  affected 
by  the  stock  sales. 

Under  date  of  May  1,  1935,  the  executor  of  de- 
cedent's estate  filed  with  the  Pi'obate  Court  a  peti- 
tion for  partial  distribution,  stating  as  follows: 

1. 

That  the  final  report  of  your  petitioner  as 
executor  herein  is  on  file  and  that  such  final 
report,  together  with  the  inventory  shows  that 
included  within  the  estate  herein  was  a  total 
of  210,974  shares  of  capital  stock  of  Sunshine 
Mining  Company,  a  corporation,  of  which  a 
total  of  85,000  shares  have  been  sold,  leaving  in 
the  i^ossession  of  the  executor,  your  petitioner 
herein,  shares  to  the  number  of  125,974,  of 
which  said  shares  Rose  B.  Larson,  as  surviving 
spouse,  is  the  owner  of  105,487. 

2. 

That  the  said  Rose  B.  Larson,  as  surviving 
spouse,  desires  to  have  distributed  to  her  15,000 
shares  of  said  stock  and  that  your  petitioner, 
therefore,  prays  for  an  order  of  the  court  per- 
mitting and  authorizing  it  to  distribute  to  the 
said  Rose  B,  Larson  forthwith,  15,000  shares 
of  stock  of  Sunshine  Mining  Company. 

On  the  same  date  the  court  entered  an  order  con- 
taining the  following  provisions: 
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*  *  *  it  appearing  to  tlie  court  that  included 
within  the  assets  of  the  above  entitled  estate 
was  an  aggregate  of  210,974  shares  of  the  cajji- 
tal  stock  of  the  Sunshine  Mining  Company  and 
that  all  of  said  property  was  community  prop- 
erty of  the  decedent  and  Rose  B.  Larson,  his 
widow,  and 

It  further  appearing  that  said  Rose  B.  Larson 
is  entitled,  as  her  share  of  the  community 
property,  to  receive  from  said  executor,  upon 
the  closing  of  said  estate,  a  total  of  105,487 
shares,  and  no  good  reason  appearing  why  a 
partial  distribution  should  not  at  this  time  be 
made. 

Now,  therefore,  it  is  ordered  that  the  Execu- 
tor herein  be  and  it  is  hereby  authorized  and 
directed  to  distribute  to  said  Rose  B.  Larson 
15,000  shares  of  the  Sunshine  Mining  Company, 
a  corporation. 

On  July  2,  1934,  the  estate  of  decedent  received 
a  dividend  of  $3,600  from  the  Surety  Finance  Co. 
of  Yakima,  Washington.  In  her  income  tax  return 
for  the  year  1934  petitioner  included  the  sum  of 
$1,570  rei)resenting  one-half  the  sum  of  $3,140,  the 
amount  of  the  dividend  which  had  accrued  at  the 
date  of  death  of  decedent. 

On  December  19,  1934,  the  board  of  directors  of 
the  Surety  Finance  Co.  declared  a  dividend  payable 
on  December  31,  1934.  A  check  in  the  sum  of  $3,600, 
payable  to  the  order  of  decedent's  estate,  was  issued 
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December  'M,  1934,  in  payment  of  dividends  on  stock 
of  the  [43]  Surety  Finance  Co.  held  by  the  estate. 
The  check  cleared  throngli  the  bank  on  January  2, 
1935.  In  tlie  notice  of  deficiency  respondent  treated 
this  payment  as  received  December  31,  1934,  and 
increased  petitioner's  gross  income  for  the  taxable 
year  1934  by  $1,800. 

In  his  notice  of  deficiency  relating  to  petitioner's 
income  tax  for  the  year  1934  respondent  added  to 
petitioner's  gross  income  $2,374.68,  representing  one- 
half  of  the  interest  on  obligations  held  by  the  com- 
munity which  was  received  by  decedent's  estate 
during  the  period  from  Jmie  7  to  December  31, 
1934.  Respondent  also  added  to  petitioner's  gross 
income  for  1934  the  sum  of  $9,782.49  representing 
one-half  of  rentals  of  community  property  received 
by  decedent's  estate  in  the  period  from  June  7  to 
December  31,  1934.  Respondent  increased  peti- 
tioner's gross  income  for  1934  by  the  sum  of  $33,- 
453.64  representing  one-half  the  amount  of  divi- 
dends from  community  property  stock  received  by 
the  estate  of  decedent  from  June  7  to  December  31, 
1934. 

After  decedent's  death  and  during  the  year  1934 
petitioner  and  Parker  signed  notes  aggregating 
$58,000  as  comakers,  thereby  obtaining  loans  from 
the  Yakima  First  National  Bank.  The  loans  were 
made  entirely  on  the  credit  of  petitioner  and  the 
proceeds  were  turned  over  to  Parker,  who  used 
them  for  his  own  purposes.  On  December  20,  1934, 
interest  on  these  notes  in  the  sum  of  $1,551.96  was 


Rose  B.  Larson  59 

deducted  by  the  bank  from  petitioner's  bank  balance. 
In  a  proceeding  involving  gift  tax  brought  before 
this  Board  by  petitioner  for  the  year  1935  petitioner 
and  respondent  stipulated  that  petitioner  made  a 
gift  of  the  proceeds  of  the  loans  to  Parker  in  1935 
and  petitioner  paid  a  gift  tax  thereon.  In  her  income 
tax  return  for  the  year  1934  petitioner  deducted  in- 
terest on  the  $58,000  notes  in  the  sum  of  $1,901.96. 
Respondent  disallowed  the  deduction. 

The  estate  of  decedent  was  in  administration 
throughout  the  taxable  year  1934.  Petitioner  kept 
her  accounts  and  filed  her  returns  on  the  cash  basis. 
Petitioners'  returns  were  filed  with  the  collector  for 
the  district  of  Washington. 

OPINION. 

Hill:  The  first  issue  is  basic  and  its  determina- 
tion will  affect  most  of  the  other  questions  before 
us  in  this  proceeding.  This  issue  concerns  the  treat- 
ment for  income  tax  purposes  of  income  from  com- 
mmiity  property  received  by  the  estate  of  decedent 
during  the  period  of  administration  of  the  estate. 
Petitioner  contends  that  all  such  income  received  l)y 
the  estate  should  be  reported  as  income  of  the 
estate  by  the  fiduciary  representing  the  estate.  Re- 
spondent con-  [44]  tends  that  the  community  in- 
come received  by  the  estate  is  taxable  one-half  to 
the  estate  and  one-half  to  the  survivor  of  the  com- 
munity. 

Petitioner  and  respondent  do  not  differ  on  the 
question  of  whether  j^etitioner  as  surviving  spouse 


60  ( 'ov.i  III  r.  of  hit.  Rev.  vs. 

lias  a  vested  interest  in  the  community  property. 
Res])ondent  argues,  however,  that,  since  petitioner 
liad  a  vested  interest  in  tlie  proi)erty,  the  income 
should  be  taxed  to  her.  Petitioner's  contention  is 
that  regardless  of  the  fact  that  she  had  a  vested 
interest  in  the  property  she  was  not  entitled  to  its 
income  during  the  period  of  administration.  The 
api)licable  Federal  statutes  are  section  161  (a)  (3) 
and  section  162  (c)  of  the  Revenue  Act  of  1934.^ 


^Sec.  161.  Imposition  of  Tax. 

(a)  Application  of  Tax. — The  taxes  imposed  by 

this  title  upon  individuals  shall  apply  to  the  income 

of  estates  or  of  any  kind  of  property  held  in  trust. 

including — 
******* 

(3)  Income  received  by  estates  of  deceased  per- 
sons during  tbe  j)eriod  of  administration  or  settle- 
ment of  the  estate ;  and 

Sec.  162.  Net  Income. 

The  net  income  of  the  estate  or  trust  shall  be  com- 
puted in  the  same  manner  and  on  the  same  basis  as 

in  the  case  of  an  individual,  except  that — 
******* 

(c)  In  the  case  of  income  received  by  estates  of 
deceased  persons  during  the  period  of  administra- 
tion or  settlement  of  the  estate,  and  in  the  case  of 
income  w^hich,  in  the  discretion  of  the  fiduciary,  may 
be  either  distributed  to  the  beneficiary  or  accumu- 
lated, there  shall  be  allowed  as  an  additional  deduc- 
tion in  computing  the  net  income  of  the  estate  or 
tjust  the  amount  of  the  income  of  the  estate  or  trust 
for  its  taxable  j^ear,  which  is  properly  paid  or 
credited  during  such  year  to  any  legatee,  heir,  or 
beneficiary,  but  the  amount  so  allowed  as  a  deduc- 
tion shall  be  included  in  computing  the  net  income 
of  the  legatee,  heir,  or  beneficiary. 
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State  laws  concerning  the  phase  of  comunmity 
property  here  under  consideration  are  sections  1342 
and  1419  of  Remington's  Revised  Statutes  of  Wash- 
ington.^ 


^§1342.  Descent  of  Community  property. — Upon 
the  death  of  either  husband  or  wife,  one-half  of  the 
community  property  shall  go  to  the  survivor,  sub- 
ject to  the  commimity  debts,  and  the  other  half  shall 
be  subject  to  the  testamentary  disposition  of  the  de- 
ceased husband  or  wife,  subject  also  to  the  com- 
munity debts.  In  case  no  testamentary  disposition 
shall  have  been  made  by  the  deceased  husband  or 
wife  of  his  or  her  half  of  the  community  property, 
it  shall  descend  equally  to  the  legitimate  issue  of 
his,  her  or  their  bodies.  If  there  be  no  issue  of  said 
deceased  living,  or  none  of  their  representatives  liv- 
ing, then  the  said  community  property  shall  all  pass 
to  the  survivors  to  the  exclusion  of  collateral  heirs, 
subject  to  the  community  debts,  the  family  allow- 
ance, and  the  charges  and  expenses  of  administra- 
tion. *  *  * 

§1419.  Community  property,  how  administered. — 
A  surviving  spouse  shall  be  entitled  to  administer 
upon  the  community  property,  notwithstanding  any 
provisions  of  the  will  to  the  contrary,  if  the  court 
find  such  spouse  to  be  otherwise  qualified;  but  if 
such  surviving  spouse  do  not  make  application  for 
such  appointment  within  forty  days  immediately 
following  the  death  of  the  deceased  spouse,  he  or  she 
shall  be  considered  as  having  waived  his  or  her 
right  to  administer  upon  such  community  property. 
If  any  person,  other  than  the  surviving  spouse, 
make  application  for  letters  testamentary  on  such 
property,  prior  to  the  expiration  of  such  forty  days, 
then  the  court,  before  making  any  such  appoint- 
ment, shall  require  notice  of  such  application  to  be 
given  the  said  surviving  spouse,  for  such  time  and 
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The  courts  of  the  State  of  Washington  have  long 
adhered  to  the  rule  that  on  the  death  of  either  hus- 
band or  wife  the  whole  of  the  community  property 
is  subject  to  administration  as  the  estate  of  the  de- 
[45]  ceased  spouse.  Ryan  v.  Fergusson,  3  Wash. 
356;  28  Pac.  910;  In  re  Guye's  Estate,  54  Wash. 
264;  103  Pac.  25;  F.  T.  Crowe  &  Co.  v.  Adkinson 
Construction  Co.,  67  Wash.  420;  121  Pac.  841;  Stan- 
ton V.  Everett  Trust  &  Savings  Bank,  145  Wash. 
165;  259  Pac.  10.  Thus  the  entire  income  on  com- 
munity property  during  the  period  of  administra- 
tion is  receivable  by  the  estate. 

We  are  of  the  opmion  that,  the  entire  income 
from  community  property  of  decedent  and  peti- 
tioner during  the  period  of  administration  was 
taxable  to  the  estate.  The  instant  case  is  not  dis- 
tinguishable from  Barbour  v.  Commissioner,  89 
Fed.  (2d)  474.  There  community  property  stock 
was  sold  after  the  death  of  the  husband  but  during 
the  period  of  administration  of  his  estate.  The  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit  held 
that  income  received  by  the  administrator  of  the 
estate  during  the  period  of  administration  was  tax- 
able in  its  entirety  to  the  estate.  We  have  recently 
approved  this  rule.  Estate  of  Lucile  Gruy,  42 
B.  T.  A.  1279.  We  have  shown  above  that  the  Wasli- 

in  such  manner  as  the  coui't  may  determine,  unless 
such  applicant  show  to  the  saitsfaction  of  the  court 
that  there  is  no  surviving  spouse  or  that  he  or  she 
has  in  writing  waived  the  right  to  administer  upon 
such  community  property.  *  *  * 
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ington  authorities  have  laid  down  the  rule  that  coiii- 
munity  property  is  subject  to  administration  as  the 
estate  of  deceased  spouse.  Those  cases  do  not  differ 
materially  from  the  Texas  authorities  relied  upon 
by  the  court  in  the  Barbour  case.  Respondent  cites 
the  case  of  George  Drumheller,  27  B.  T.  A.  209,  for 
the  proposition  that  one^-half  of  t]ie  community  in- 
come is  taxable  to  petitioner.  In  that  proceeding, 
however,  the  instant  problem  was  not  before  us. 
That  case  is  not  controlling  because  the  specific 
question  we  are  now  considering  was  not  in  con- 
troversy. 

This  was  not  the  case  of  ''a  nonintervention  will" 
in  which,  upon  a  showing  of  solvency,  the  estate 
may  be  administered  without  court  approval.  Here 
each  sale  and  distribution  required  court  sanction 
and  petitioner  could  only  receive  the  income  in 
question  as  a  distribution  from  the  estate.  The  facts 
of  the  case  at  bar  present  petitioner's  view  in  the 
strongest  possible  light.  Since  the  community  ])rop- 
erty  was  subject  to  administration  and  income  there- 
from was  receivable  by  the  estate  during  adminis- 
tration, we  believe  it  would  be  contrary  to  the  in- 
tendment of  section  161  (a)  (3)  of  the  Revenue  Act 
of  1934  to  tax  any  part  of  that  income  to  petitioner. 
In  spite  of  petitioner's  vested  interest  in  the  prop- 
erty, she  had  no  right  to  the  income  during  the 
taxable  year.  We  hold  that  the  income  from  com- 
munity property  subject  to  administration  is  taxa- 
ble in  its  entirety  to  the  estate  of  decedent  during 
the  period  of  administration. 


64  Commr.  of  Tnf.  Rev.  vs. 

The  second  and  thii'd  issues  relating  to  interest  on 
obligations  and  rentals  from  property  held  by  the 
comnnmity  are  necessarily  determined  by  our  de- 
cision on  the  first  issue.  We  hold  that  no  part  of  the 
sum  of  $2,374.68,  interest,  nor  the  sum  of  $9,782.49, 
rentals,  which  respondent  included  in  petitioner's 
gross  income,  is  taxable  to  peti-  [46]  tioner.  The 
entire  amounts  are  includable  in  income  of  the  de- 
cedent's estate. 

The  next  issue  is  whether  or  not  any  portion  of 
the  dividends  on  community  stock  is  taxable  to  pe- 
titioner. This  question  is  also  determined  by  our 
disposition  of  the  first  issue.  Petitioner  contends, 
however,  that  she  erroneously  reported  the  sum  of 
$1,570  in  gross  income  for  the  year  1934.  The 
amount  reported  on  her  return  represents  one-half 
the  sum  of  $3,140,  which  is  the  portion  of  a  $3,600 
dividend  of  the  Surety  Finance  Co.  which  might  be 
said  to  have  accrued  at  the  date  of  decedent's  death. 
Since  the  dividend  was  not  received  until  after  the 
estate  was  in  administration,  no  part  of  the  divi- 
dend should  have  been  included  in  petitioner's  gross 
income.  We  hold  that  petitioner  should  not  have 
included  this  amount  in  her  1934  income  tax  return. 

In  connection  with  this  issue  petitioner  made  a 
contention  concerning  the  taxability  of  the  proceeds 
of  a  dividend  check  in  the  siun  of  $3,600,  dated  De- 
cember 31,  1934.  This  contention  turned  u])on 
whether  or  not  the  check  was  actually  received  dur- 
ing the  taxable  year.  Because  of  our  determination 
of  the  first  issue,  we  need  not  consider  whether  the 
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check  was  actually  received  in  the  taxable  j^ear  or  in 
the  year  1935. 

The  fifth  issue  is  whether  or  not  petitioner  is^  tax- 
able on  gain  from  the  sale  of  one-half  of  85,000 
shares  of  Sunshine  Mining  Co.  stock  which  were 
sold  by  the  estate  of  decedent  in  the  taxable  year. 
Petitioner  contends  that  t]ie  shares  sold  came  en- 
tirely from  the  interest  of  the  estate.  Respondent 
argues  that  it  was  the  intent  of  the  executor  to  sell 
shares  from  petitioner's  interest  as  well  as  that  of 
decedent's  estate.  He  urges  that  the  listing  plan 
contemplated  the  sale  and  option  of  about  40  per- 
cent of  each  of  four  shareholders'  holdings  and  that 
this  intent  would  not  be  satisfied  unless  40  percent 
of  the  entire  holdings  of  the  Sunshine  Mining  Co. 
stock  in  the  hands  of  the  executor  was  subject  to 
option  and  sale.  Respondent  further  argues  that 
there  was  no  immediate  need  for  the  sale  of  the 
stock,  since  the  will  of  the  decedent  permitted  the 
executor  to  have  three  years  to  liquidate  the  estate 
in  order  to  pay  bequests. 

We  are  of  the  opinion  that  the  shares  in  question 
were  sold  from  the  interest  of  decedent.  We  are  con- 
vinced that  petitioner  gave  neitber  actual  nor  tacit 
consent  to  the  sale  of  shares  from  her  iT)t(»rost.  .\1- 
though  Parker,  as  her  agent,  approved  the  action 
of  the  executor  in  optioning  the  shares,  it  imist  ])e 
remembered  that  petitioner  was  residuary  legatee 
and  vitally  interested  in  the  preservation  of  the 
worth  of  the  estate.  Testimony  at  the  hearing 
clearly  indicated  that  the  options  and  sales  were  to 
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enhance  the  vahie  of  the  roniaininj^  shares  in  addi- 
tion to  obtaining-  funds  for  the  payment  of  legacies. 

[47] 

The  executor  of  the  estate  petitioned  for  the  Pro- 
bate Court's  permission  to  option  and  sell  the  shares 
for  payment  of  bequests.  No  citation  of  cases  is 
necessary  to  demonstrate  that  petitioner's  interest 
could  not  be  sold  to  pay  bequests  under  decedent's 
will.  Although  three  years  for  liquidation  of  pi-o])- 
erty  to  pay  bequests  was  allowed  to  the  executor 
under  the  will,  it  was  certainly  discretionary  with 
the  executor,  after  obtaining  court  approval,  to 
liquidate  a  portion  of  the  estate  at  an  early  date. 

The  factors  which  show  undeniably  that  the  inter- 
est in  shares  sold  was  that  of  the  estate  alone  are 
the  petition  and  order  for  partial  distribution  of  the 
estate.  The  order  of  the  court  stated  that  ''said  Rose 
B.  Larson  is  entitled,  as  her  share  of  community 
property,  to  receive  from  said  executor,  upon  the 
closing  of  said  estate,  a  total  of  105,487  shares." 
Since  the  entire  community  interest  in  the  Sunshine 
Mining  Co.  shares  aggregated  210,974  shares,  the 
court's  order  indicates  that  one-half  of  the  original 
number  of  shares  was  treated  as  the  property  of 
petitioner  after  the  sale  of  85,000  shares  had  been 
made.  We  consider  the  court's  order  a  finding  be- 
hind which  we  can  not  inquire.  The  Probate  Court's 
determination,  as  evidenced  by  its  order,  must  be 
binding  as  to  which  interest  was  disposed  of  by  the 
options  and  sales.  Helvering  v.  Rhodes,  117  Fed. 
(2d)  509.  See  Mildred  M.  Hubbard,  30  B.  T.  A.  619. 
Accordingly,  we  hold  that  no  portion  of  the  85,000 
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shares  optioned  and  sold  by  the  executor  of  de- 
cedent's estate  was  sold  from  petitioner's  interest. 
Respondent's  determination  was  erroneous  and  is 
hereby  overruled. 

In  connection  with  this  issue  respondent  has 
urged  an  alternative  contention  that,  in  the  event 
we  find  that  the  shares  sold  were  not  petitioner's, 
then  she  must  be  taxed  upon  dividends  paid  on  her 
stock  subject  to  administration.  In  the  first  issue  we 
held  that  dividends  paid  on  petitioner's  stock  in  the 
hands  of  the  executor  were  not  taxable  to  petitioner 
while  the  stock  was  subject  to  administration.  That 
issue  disposes  of  respondent's  alternative  conten- 
tion here. 

The  final  issue  is  whether  or  not  petitioner  is  en- 
titled to  a  deduction  for  interest,  paid  in  the  sum  of 
$1,901.96.  Respondent  contends  that  the  obligations 
upon  which  the  mterest  was  paid  w^ere  incurred  by 
petitioner's  son  and  that  the  interest  is  not  de- 
ductible by  petitioner.  He  argues  that  petitioner 
voluntarily  satisfied  the  obligations  of  another. 

Petitioner's  obligation  as  comaker  of  the  notes 
was  both  joint  and  several.  The  notes  were  at  all 
times  her  personal  obligations  and  amounts  paid  by 
her  as  interest  must  be  considered  interest  paid  on 
her  indebtedness.  George  A.  Neracher,  32  B.  T.  A. 
236.  Nor  does  the  fact,  that  petitioner  later  made  a 
gift  to  her  son  of  the  amount  [48]  borrowed  change 
the  result.  Petitioner,  however,  has  proved  payment 
of  only  $1,551.96  as  interest.  Mere  accrual  of  $350 
interest  does  not  give  rise  to  a  deduction  in  tliat 
amount  to  a  taxpayer  on  a  cash  basis.  We  hold  that 
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respondent  should  have  allowed  petitioner  a  deduc- 
tion of  $1,551.96  for  interest  paid  in  tlio  taxable 
year. 

Upon  reconiputation  we  shall  give  effect  to  the 
stipulations  filed  at  the  hearing  disposing  of  issues 
relating  to  Docket  No.  88814  and  the  issues  relating 
to  Docket  No.  88813  for  the  year  1933. 

Decision  will  be  entered  under  Rule  50.  [49] 


United  States  Board  of  Tax  Appeals 
Docket  No.  88813 

ROSE  B.  LARSON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  RPTVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Board,  as 
set  forth  in  its  report  promulgated  July  24,  1941, 
it  is 

Ordered  and  Decided:  That  for  the  years  1933 
and  1934  there  are  deficiencies  in  income  tax  in  the 
amounts  of  $1,452.74  and  $52.91,  respectively. 

Enter : 

Entered  Nov.  13,  1941. 

(Seal)         (S)   SAM  B.  HILL, 

Member. 
GNB:c  [50] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

B.  T.  A.  Docket  No.  88813. 

GUY  T.  HELVERING,  Commissioner  of  Internal 
Revenue, 

Petitioner  on  Review, 

vs. 

ROSE  B.  LARSON, 

Respondent  on  Review. 

PETITION  FOR  REVIEW  AND 

ASSIGNMENTS  OF  EHROR 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit : 

Now  Comes  Guy  T.  Helvering,  Commissioner  of 
Internal  Revenue,  by  his  attorneys,  Samuel  O.  Clark, 
Jr.,  Assistant  Attorney  General,  J.  P.  Wenchel, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
Claude  R.  Marshall,  Special  Attorney,  Bureau  of 
Internal  Revenue,  and  respectfully  shows: 

I. 

JURISDICTION 

That  the  petitioner  on  review  (hereinafter  re- 
ferred to  as  the  Commissioner)  is  the  duly  ap- 
pointed, qualified  and  acting  Commissioner  of  In- 
ternal Revenue,  appointed  and  holding  his  office  by 
virtue  of  ih^  laws  of  the  United  States ;  that  the  re- 
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spondent  on  review,  Rose  B.  Larson,  (hereinafter 
called  the  taxpayer),  is  an  individual  residing  at 
Yakima,  Washington,  and  filed  an  individual  in- 
come tax  return  for  the  taxable  year  ended  Decem- 
ber 31,  1934,  in  the  office  of  the  Collector  of  Internal 
Revenue  for  the  District  of  Washington,  located  at 
Seattle,  Washington,  which  said  collection  district 
is  within  the  jurisdiction  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit, 
wherein  this  review  is  sought. 

The  Commissioner  seeks  a  review  of  the  decision 
of  the  United  States  Board  of  Tax  Appeals  pur- 
suant to  the  provisions  of  Sections  1141  and  1142  of 
[51]  of  the  United  States  Internal  Revenue  Code. 

II. 

PRIOR  PROCEEDINGS 

On  January  27,  1937,  the  Commissioner  in  ac- 
cordance with  Section  272(a)  of  the  Revenue  Act 
of  1934  advised  the  taxpayer  by  registered  mail  that 
the  determination  of  her  income  tax  liability  for  the 
taxable  year  1934,  disclosed  a  deficiency  in  tax  of 
$69,243.49.  Thereafter,  on  April  23,  1937,  taxpayer 
filed  an  appeal  from  said  notice  of  deficiency  with 
the  United  States  Board  of  Tax  Appeals.  The  Com- 
missioner filed  his  answer  to  the  petition  on  May 
17,  1937.  The  case  was  heard  on  November  12,  1940, 
at  which  time  an  amended  petition  and  an  answer 
to  the  amended  petition  were  filed  by  the  parties 
hereto.  On  July  24,  1941,  the  Board  of  Tax  Appeals 
]n'omul gated  its  findings  of  fact  and  opinion;  and 
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on  November  13,  1941,  the  Board  of  Tax  Appeals 
entered  its  decision,  ordering  and  deciding  that 
there  is  a  deficiency  in  income  tax  for  the  year  1934 
in  the  amomit  of  $52.91. 

III. 

NATURE  OF  CONTROVERSY 

The  questions  presented  for  review  are  succinctly 
stated  as  follows: 

1.  Where  taxpayer,  a  surviving  si)ouse,  and  her 
deceased  husband,  who  died  on  June  7,  1934,  were 
residents  of  the  State  of  Washington  and  all  their 
property  consisted  of  comnumity  i^roperty,  and  the 
estate  of  the  decedent  was  in  administration 
throughout  the  remainder  of  the  taxable  year 
1934, — is  the  community  income  consisting  of 
profits,  rents,  interest  and  dividends,  all  of  which 
was  received  by  the  executor  of  the  estate,  taxable 
to  the  estate  in  toto  under  the  provisions  of  Section 
161(a)(3)  of  the  Revenue  Act  of  1934,  (as  con- 
tended by  the  taxpayer  and  held  by  the  Board) ;  or 
taxable  one-half  to  the  estate  and  one-half  to  the 
taxpayer,    (as    contended   by    the    Connnissioner)  ? 

[52] 

2.  If  the  aforesaid  community  income  is  taxable 
one-half  to  the  taxpayer  and  one-half  to  the  estate, 
were  shares  of  certain  stock  sold  by  the  executor 
during  the  year  1934  all  from  the  interest  of  the  de- 
cedent in  the  connnunity  j)roperty,  (as  contended  by 
the  taxpayer  and  determined  by  the  Board)  ;or  one- 
half  from  the  taxpayer's  interest  and  one-half  from 
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the  decedent's  interest,  whereby  one-half  of  the 
profit  realized  is  taxable  to  the  taxpayer,  (as  eon- 
tended  by  the  Commissioner)  f 

Rose  B.  Larson,  ''taxpayer"  herein,  is  the  sur- 
viving wife  of  Adelbert,  Larson,  who  died  testate  on 
June  7,  1934.  The  Yakima  First  National  Bank  was 
duly  appointed  the  executor  of  the  decedent's  estate. 
The  taxpayer  and  the  decedent  were  residents  of 
the  State  of  Washington,  one  of  the  States  having 
what  is  commonly  known  as  "community  property 
laws".  The  estate  of  the  decedent  was  in  adminis- 
tration throughout  the  taxable  year  1934 ;  and  imder 
the  practice  of,  the  said  State  of  Washington,  the 
whole  commimity  property  was  subjected  to  ad- 
ministration by  the  decedent's  estate. 

On  August  2,  1934,  the  estate  received  the  sum  of 
$87,375.00  from  the  sale  of  15,000  shares  of  stock 
of  the  Sunshine  Mining  Company;  and  during  the 
remainder  of  the  year  1934,  it  received  $483,000.00 
from  the  sale  of  70,000  shares  of  said  stock,  w^hich 
resulted  in  an  aggregate  taxable  profit  of  $272,- 
187.50.  On  July  2,  1934,  the  estate  received  a  divi- 
dend of  $3,600.00  from  the  Surety  Finance  Com- 
pany (of  Yakima),  of  which  $3,140.00  was  accrued 
at  the  date  of  death  of  decedent.  On  December  19, 
1934,  the  board  of  directors  of  the  Surety  Finance 
Company  declared  a  dividend  payable  on  December 
31,  1934  and  a  check  in  the  amount  of  $3,600.00, 
payable  to  the  order  of  the  estate,  was  issued  De- 
cember 31,  1934,  in  payment  of  dividends  on  stock 
of  the  said  corporation  held   by  the   estate.     The 
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estate  also  received  interest  in  the  amount  of  $4,- 
749.36  [53]  on  obligations  held  by  it ;  rentals  in  the 
amoimt  of  $19,564.98  from  community  ])roperty, 
and  dividends  in  the  amount  of  $66,907.28  from 
other  community  property.  The  taxpayer  reported 
only  one-half  of  the  sum  of  $3,140.00  on  her  return 
for  1934,  and  the  Commissioner  included  in  her 
taxable  income  one-half  of  each  of  the  other  items 
of  income  received  by  the  estate  on  the  theory  that 
one-half  of  the  community  income  received  by  tlie 
estate  during  this  period  of  administration  was 
taxable  to  the  surviving  spouse  under  Section 
161(a)(3)  of  the  Revenue  Act  of  1934.  The  Com- 
missioner also  treated  the  dividend  check  in  the 
amount  of  $3,600.00  as  having  been  received  in  1934, 
although  it  cleared  through  the  bank  on  January  2, 
1935 ;  also  that  one-half  of  the  85,000  shares  of  Sun- 
shine Mining  Company  stock  sold  was  from  the 
taxpayer's  interest,  in  the  community  property,  and 
that  the  dividends  paid  in  respect  to  such  shares 
disposed  of  were  not  includable  in  her  income  for 
1934. 

The  Board  of  Tax  A])peals  held  that  the  entire 
income  from  the  community  property  of  decedent 
and  taxpayer  during  the  period  of  administration 
was  taxable  to  the  estate  and  not  to  the  taxpayer. 
The  Board  of  Tax  Appeals  also  determined  that  all 
the  85,000  shares  of  stock  of  the  Sunshine  Mining 
Company  sold  in  1934  came  entirely  from  the  inter- 
est of  the  estate,  but  refused  to  readjust  the  divi- 
dend  income    consequentially   taxable    to    the    tax- 
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payer,  as  alternatively  pleaded  by  the  Commissioner; 
likewise,  holding  all  such  income  taxable  to  the 
estate. 

The  Commissioner  submits  that  the  decision  of 
the  Board  of  Tax  Appeals  in  respect  to  the  taxation 
of  the  entire  community  income  to  the  estate  is  con- 
trary to  the  law  and  the  established  practice  of  the 
Bureau  of  Internal  Revenue.  Although  the  Board 
recognized  that  the  taxpayer  had  a  vested  interest 
in  one-half  of  the  community  property,  nevertheless 
its  decision  in  effect  divests  her  of  that  interest  by 
taxing  the  entire  income  to  the  estate  contrary  [54] 
to  the  Revenue  laws  and  Treasury  Regulations. 

The  Board,  in  respect  to  the  second  question,  held 
that  neither  the  taxpayer  nor  Parker,  her  repre- 
sentative, ever  gave  permission  to  the  executor  to 
sell  any  of  taxpayer's  one-half  interest  in  the  com- 
munity property  belonging  to  the  estate  of  the  de- 
cedent and  taxpayer.  The  Board  concluded  from  the 
record,  especially  from  the  petition  and  order  for 
partial  distribution  of  the  estate,  that  the  interest 
in  the  shares  sold  was  that  of  the  estate  alone. 

The  Commissioner  submits  that  the  evidence  of 
record  discloses  that  it  was  the  intent  of  the  parties, 
including  the  executor,  to  sell  shares  from  tax- 
payer's interest  as  well  as  that  of  decedent's  estate; 
that  the  listing  plan  contemplated  the  sale  and 
option  of  about  40%  of  each  of  the  four  share- 
holders' holdings,  and  that  this  intent  would  not  be 
satisfied  unless  40%  of  the  entire  holdings  of  the 
Sunshine  Mining  Company  stock  in  the  hands  of 
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the  executor  was  subject  to  option  and  sale;  that 
there  was  no  immediate  need  to  liquidate  the  estate 
to  i)ay  bequests ;  and  that  the  petition  and  order  of 
partial  liquidation,  prepared  by  attorneys  for  the 
executor,  when  considered  with  the  other  facts  of 
record,  do  not  negative  tlie  fact  that  the  85,000 
shares  sold  included  one-half  of  the  taxpayer's  in- 
terest in  said  shares ;  and  that  a  Probate  Court  can- 
not authorize  and  make  a  distribution  of  property 
not  in  existence — if  said  orders  of  the  said  Probate 
(V>urt  are  construed  to  have  distril)uted  the  shares 
of  the  taxpayer  already  sold. 

If  this  Honorable  Court  holds  that  the  taxpayer 
is  taxable  on  one-half  of  the  income  of  the  com- 
munity property  received  during  the  period  of  ad- 
ministration, then  the  case  should  be  remanded  to 
the  Board  for  further  consideration  of  the  collateral 
and  alternative  matters  not  decided  by  it,  in  view 
of  its  decision  upon  the  primary  issue  involved.  [55] 

IV. 

ASSIGNMENTS  OF  ERROR 
That  the  Commissioner  of  Internal  Revenue, 
being  aggrieved  by  the  oj^inion  and  decision  of  the 
United  States  Board  of  Tax  Appeals  in  this  ])ro- 
ceeding,  hereby  petitions  for  a  review  of  said  oi)in- 
ion  and  decision  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  for  the  cor- 
rection of  the  manifest  errors  which  therein  (Oc- 
curred and  intervened  to  his  prejudice.  The  errors 
committed  by  the  Board,  which  are  relied  ui)on  ])y 
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the  Commissioner  as  the  basis  of  this  petition  for 
review,  are  as  follows: 

That  tjie  Board  of  Tax  Appeals  erred: 

1.  In  holding  and  deciding  that  the  income  on 
community  property  received  by  the  executor  of  the 
estate  during  the  period  of  administration  is  taxable 
entirely  to  the  estate. 

2.  In  failing  to  hold  and  decide  that  the  income 
on  community  property  received  ])y  the  executor  of 
the  estate  during  the  period  of  administration  is 
taxable  one-half  to  the  taxpayer,  the  surviving 
spouse,  and  one-half  to  decedent's  estate. 

3.  In  holding  and  deciding  that  taxpayer's  one- 
half  of  the  community  income  was  received  by  the 
estate  within  the  meaning  of  Section  161(a)(3)  of 
the  Revenue  Act  of  1934. 

4.  In  holding  and  deciding  that,  in  spite  of  tax- 
payer's vested  interest  in  the  community  property, 
she  had  no  right  to  any  share  of  the  income  during 
the  taxable  year. 

5.  In  holding  and  deciding  that  no  part  of  the 
sum  of  $2,374.68,  representing  one-half  of  the  inter- 
est on  obligations  held  by  the  community  which  was 
received  by  the  decedent's  estate  during  the  period 
June  7  to  December  31,  1934,  is  taxable  to  the  tax- 
payer in  the  taxable  year  1934.  [56] 

6.  In  holding  and  deciding  that  no  part  of  the 
sum  of  $9,782.49,  representing  one-half  of  rentals 
of  community  property  received  by  the  decedent's 
estate  in  the  period  from  June  7  to  December  31, 
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1934,  is  taxable  to  the  taxpayer  in  the  taxable  year 
1934. 

7.  In  holding  and  deciding  that  no  part  of  the 
sum  of  $33,453.64,  rej^resenting  one-half  of  the 
amount  of  dividends  from  commmiity  propery  stock 
received  by  the  decedent's  estate  from  June  7  to  De- 
cember 31,  1934,  is  taxable  to  the  taxpayer  during 
the  taxable  year  1934. 

8.  In  failing  to  hold  and  find  that  a  dividend 
check  in  the  amoimt  of  $3,600.00,  issued  to  the  de- 
cedent's estate  on  December  31,  1934,  was  received 
by  the  executor  of  the  estate  in  the  taxable  year 
ended  December  31,  1934. 

9.  In  holding  and  deciding  that  no  part  of  the 
sum  of  $1,800.00,  representing  one-half  of  a  divi- 
dend check  issued  to  the  decedent's  estate  on  De- 
cember 31,  1934,  is  taxable  to  the  taxpayer  in  the 
taxable  year  1934. 

10.  In  holding  and  deciding  that  taxpayer 
should  not  have  included  in  her  income  for  the  tax- 
able year  1934  the  sum  of  $1,570.00,  representing 
one-half  of  the  amount  of  a  dividend  of  the  Surety 
Finance  Company  received  by  the  decedent's  estate 
on  July  2,  1934,  which  had  accrued  at  tlio  date  of 
death  of  decedent. 

11.  In  holding  and  finding  that  no  portion  of  the 
85,000  shares  of  Sunshine  Mining  Company  stock 
optioned  and  sold  in  1934  by  the  executor  of  the 
decedent's  estate  was  sold  from  taxpayer's  interest 
in  the  community  property,  there  being  substantial 
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evidence  to  support  a  contrary  holding  and  finding. 

12.  In  failing  to  hold  and  fuid  that  one-half  of 
the  85,000  shares  of  Sunshine  Mining  Company 
stock  o2)tioned  and  sold  by  the  executor  of  the  de- 
cedent's estate  during  1934  was  from  the  taxpayer's 
interest  in  the  community  property.  [57] 

13.  In  failing  to  hold  and  decide  that  one-half 
of  the  profit  realized  in  the  year  1934  in  the  amount 
of  $272,187.50  from  the  sale  of  85,000  shares  of  Sun- 
shine Mining  Company  stock  by  the  decedent's 
estate  is  taxable  to  the  taxpayer  for  the  taxable 
year  1934,  subject  to  statutory  percentage  limi- 
tations. 

14.  In  holding  and  finding  that  the  taxpayer 
gave  neither  actual  nor  tacit  consent  to  the  sale  of 
one-half  of  the  85,000  shares  of  Sunshine  Mining 
Company  stock  from  her  interest,  there  being  no 
substantial  evidence  to  supi)ort  such  a  holding  and 
finding,  but  there  being  substantial  evidence  to  sup- 
port a  contrary  holding  and  finding. 

15.  In  holding  and  finding  that  neither  the  tax- 
payer nor  her  representative  Parker  ever  gave  per- 
mission to  sell  any  of  taxpayer's  one-half  interest 
in  the  community  property  belonging  to  the  estate 
of  decedent  and  the  taxpayer,  there  being  no  sub- 
stantial evidence  to  support  such  a  holding  and 
finding,  but  there  being  substantial  evidence  to  sup- 
port a  contrary  holding  and  finding. 

16.  In  failing  to  hold  and  find  that  the  taxpayer 
and  her  representative  Parker  gave  permission  and 
consent  to  the  executor  of  the  decedent's  estate  to 
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option  and  sell  42,500  shares  of  Sunshine  Mining 
Company  stock  in  1934  from  her  interest  of  the 
said  stock  in  the  commmiity  property  of  the  tax- 
payer and  the  decedent,  there  being  substantial  evi- 
dence to  support  such  a  holding  and  finding. 

17.  In  failing  to  hold  and  find  that  one-half  of 
the  85,000  shares  of  Sunshine  Mining  Company 
stock  optioned  and  sold  by  the  executor  of  the  de- 
cedent's estate  in  1934  were  shares  from  the  tax- 
payer's interest  in  the  community  property,  there 
being  substantial  evidence  to  support  such  a  holding 
and  finding. 

18.  In  holding  and  considering  that  the  order  of 
the  Probate  Court,  under  the  circumstances,  is  "a 
finding  behind  which  it  can  not  inquire".  [58] 

19.  In  failing  to  hold  and  decide  that  the  Pro- 
bate Court  could  distribute  by  its  order  only  such 
property  as  existed  in  the  decedent  and  the  tax- 
payer. 

20.  In  failing  to  hold  and  decide  (in  the  alterna- 
tive— the  Board  having  found  and  decided  that  the 
entire  85,000  shares  of  Sunshine  Mining  Company 
stock  sold  were  from  decedent's  interest  only)  that 
dividends  paid  in  1934  on  taxpayer's  stock  in  the 
Sunshine  Mining  Company  in  the  hands  of  the 
executor  of  the  decedent's  estate  during  the  period 
of  administration  were  taxable  to  her  in  1934. 

21.  In  that  its  opinion  and  decision  are  not  in 
accord  with  the  law  and  the  regulations,  and  are  not 
supported  by  substantial  evidence,  but  are  contrary 
thereto. 
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22.  In  ordering  and  deciding  that  for  the  year 
1934  there  is  a  deficiency  in  income  tax  in  the 
amount  of  $52.91. 

23.  In  failing  to  order  and  decide  that  for  the 
year  1934  there  is  a  deficiency  in  the  amount  of 
$69,243.49. 

Wherefore,  the  Commissioner  petitions  that  said 
findings  of  fact  and  opinion  and  decision  of  the 
United  States  Board  of  Tax  Appeals  be  reviewed  by 
the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit; that  a  transcript  of  the  record  be  prepared  in 
accordance  with  the  law  and  the  rules  of  said  Court 
and  be  transmitted  to  the  Clerk  of  said  Court  for 
filing,  and  that  appropriate  action  be  taken  to  the 
end  that  the  errors  herein  complained  of  may  be 
reviewed  and  corrected  by  said  Court. 

(Signed)   SAMUEL  O.  CLARK,  JR. 

Assistant  Attorney  General. 
(Signed)  J.  P.  WENCHEL 
Chief  Coimsel, 

Bureau  of  Internal  Revenue, 
Attorneys    for    Petitioner    on 
Review. 
Of  Counsel: 

CLAUDE  R.  MARSHALL, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 
CRWcsl  2/1942 

[Endorsed] :  Filed  Feb.  2,  1942.  [59] 
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[Title  of  Circuit  Court  of  Apj^eals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 
To:  H.  B.  Jones,  Esq., 

George  C.  Kinnear,  Esq., 
610  Colman  Building, 
Seattle,  Washington. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  2d  day  of  February, 
1942,  file  with  the  Clerk  of  the  United  States  Board 
of  Tax  Appeals,  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Circuit  ( -ourt  of 
Appeals  for  the  Ninth  Circuit,  of  the  decision  of 
the  Board  heretofore  rendered  in  the  above-entitled 
cause.  A  copy  of  the  petition  for  review  and  the  as- 
sigiunents  of  error  as  filed  is  hereto  attached  and 
served  upon  you. 

Dated  this  2d  day  of  February,  1942. 
J.  P.  WENCHEL, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Personal  service  of  the  above  and  foregoing 
notice,  together  with  a  copy  of  the  petition  for  re- 
view and  assignments  of  error  mentioned  therein,  is 
hereby  acknowledged  this  5th  day  of  February, 
1942. 

(S)  H.  B.  JONES 
(S)  GEORGE  C.  KINNEAR 

Counsel  for  Respondent,  on  Review. 
(^RM/csl  1/1942. 

[Endorsed] :  Filed  Feb.  11,  1942.  [60] 
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[Title  of  Circuit  Court  of  Aj)peals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 
To:  Rose  B.  Larson, 

Beverly  Hills,  California, 
(formerly)  Yakima,  Washington. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  2d  day  of  February, 
1942,  file  with  the  Clerk  of  the  United  States  Board 
of  Tax  Appeals,  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  of  the  decision  of  the 
Board  heretofore  rendered  in  the  above-entitled 
cause.  A  copy  of  the  petition  for  review  and  the  as- 
signments of  error  as  filed  is  hereto  attached  and 
served  upon  you. 

Dated  this  2d  day  of  February,  1942. 
J.  P.  WENCHEL, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Personal  service  of  the  above  and  foregoing 
notice,  together  with  a  copy  of  the  petition  for  re- 
view and  assignments  of  error  mentioned  therein, 
is  hereby  acknowledged  this  11th  day  of  February, 
1942. 
(S)  ROSEB.  LARSON, 

Respondent  on  Review. 
CRM/csl  2/1942 

Service  is  hereby  accepted  this  11th  day  of  Febru- 
ary, 1942.  ROSE  B.  LARSON. 
[Endorsed] :  Filed  Feb.  13,  1942.  [61] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 
STATEMENT  OF  POINTS 

Comes  Now  the  Petitioner  on  Review  herein  and 
makes  this  concise  Statement  of  Points  on  which  he 
intends  to  rely  on  the  review  herein,  to-wit: 

The  United  States  Board  of  Tax  Appeals  erred: 

1.  In  holding  and  deciding  that  the  income  on 
community  property  received  by  the  executor  of  the 
estate  during  the  period  of  administration  is  taxable 
entirely  to  the  estate. 

2.  In  failing  to  hold  and  decide  that  the  income 
on  commmiity  property  received  by  the  executor 
of  the  estate  during  the  period  of  administration 
is  taxable  one-half  to  the  taxpayer,  the  surviving 
spouse,  and  one-half  to  decedent's  estate. 

3.  In  holding  and  deciding  that  taxpayer's  one- 
half  of  the  commimity  income  was  received  by  the 
estate  within  the  meaning  of  Section  161(a)(3)  of 
the  Revenue  Act  of  1934. 

4.  In  holding  and  deciding  that,  in  spite  of 
taxpayer's  vested  interest  in  the  community  prop- 
erty, she  had  no  right  to  any  share  of  the  income 
during  the  taxable  year. 

5.  In  holding  and  deciding  that  no  part  of  the 
sum  of  $2,374.68,  re})resenting  one-half  of  the  in- 
terest on  obligations  held  by  the  community  which 
was  received  by  the  decedent's  estate  during  the 
period  June  7  to  December  31,  1934,  [62]  is  taxable 
to  the  taxpayer  in  the  taxable  year  1934. 
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6.  In  holding  and  deciding  that  no  part  of  the 
siun  of  $9,782.49,  representing  one-half  of  rentals 
of  community  property  received  by  the  decedent's 
estate  in  the  period  from  Jime  7  to  December  31, 
1934,  is  taxable  to  the  taxpayer  in  the  taxable 
year  1934. 

7.  In  holding  and  deciding  that  no  part  of  the 
sum  of  $33,453.64,  representing  one-half  of  the 
amomit  of  dividends  from  community  property 
stock  received  by  the  decedent's  estate  from  June 
7  to  December  31,  1934,  is  taxable  to  the  taxpayer 
during  the  taxable  year  1934. 

8.  In  failing  to  hold  and  find  that  a  dividend 
check  in  the  amount  of  $3,600.00,  issued  to  the  de- 
cedent's estate  on  December  31,  1934,  was  received 
by  the  executor  of  the  estate  in  the  taxable  year 
ended  December  31,  1934. 

9.  In  holding  and  deciding  that  no  part  of  the 
sum  of  $1,800.00,  representing  one-half  of  a  divi- 
dend check  issued  to  the  decedent's  estate  on  De- 
cember 31,  1934,  is  taxable  to  the  taxpayer  in  the 
taxable  year  1934. 

10.  In  holding  and  deciding  that  taxpayer  should 
not  have  included  in  her  income  for  the  taxable 
year  1934  the  sum  of  $1,570.00,  representing  one- 
half  of  the  amount  of  a  dividend  of  the  Surety 
Finance  Company  received  by  the  decedent's  estate 
on  July  2,  1934,  which  had  accrued  at  the  date 
of  death  of  decedent. 

11.  In  holding  and  finding  that  no  portion  of 
the   85,000   shares   of   Sunshine   Mining   Company 
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stock  optioned  and  sold  in  1934  by  the  executor 
of  the  decedent's  estate  was  sold  from  taxpayer's 
interest  in  the  commimity  property,  there  being 
substantial  evidence  to  support  a  contrary  holding 
and  finding.  [63] 

12.  In  failing  to  hold  and  find  that  one-half  of 
the  85,000  shares  of  Sunshine  Mining  Company 
stock  optioned  and  sold  by  the  executor  of  the  de- 
cedent's estate  during  1934  was  from  the  taxpayer's 
interest  in  the  commmiity  property. 

13.  In  failing  to  hold  and  decide  that  one-half 
of  the  profit  realized  in  the  year  1934  in  the  amount 
of  $272,187.50  from  the  sale  of  85,000  shares  of  Sun- 
shine Mining  Company  stock  by  the  decedent's  es- 
tate is  taxable  to  the  taxpayer  for  the  taxable  year 
1934,  subject  to  statutory  percentage  limitations. 

14.  In  holding  and  finding  that  the  taxpayer 
gave  neither  actual  nor  tacit  consent  to  the  sale  of 
one-half  of  the  85,000  shares  of  Sunshine  Mining 
Company  stock  from  her  interest,  there  being  no 
substantial  evidence  to  support  such  a  holding  and 
finding,  but  there  being  substantial  evidence  to  sup- 
port a  contrary  holding  and  finding. 

15.  In  holding  and  finding  that  neither  the  tax- 
payer nor  her  representative  Parker  ever  gave  per- 
mission to  sell  any  of  taxpayer's  one-half  interest 
in  the  community  property  belonging  to  the  estate 
of  decedent  and  the  taxpayer,  there  being  no  sub- 
stantial evidence  to  support  such  a  holding  and 
finding,  but  there  being  substantial  evidence  to  sup- 
port a  contrary  holding  and  finding. 
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16.  In  failing  to  hold  and  find  that  the  taxpayer 
and  her  representative  Parker  gave  permission  and 
consent  to  the  executor  of  the  decedent's  estate  to 
option  and  sell  42,500  shares  of  Sunshine  Mining 
Company  stock  in  1934  from  her  interest  of  the 
said  stock  in  the  community  property  of  the  tax- 
payer and  the  decedent,  there  being  substantial 
evidence  to  suj^port  such  a  holding  and  finding. 

17.  In  failing  to  hold  and  find  that  one-half 
of  the  85,000  shares  of  Sunshine  Mining  Col  ^any 
stock  optioned  and  sold  by  the  executor  of  the  de- 
cedent's estate  in  1934  were  shares  from  the  tax- 
payer's interest  in  the  community  [64]  property, 
there  being  substantial  evidence  to  support  such 
a  holding  and  finding. 

18.  In  holding  and  considering  that  the  order 
of  the  Probate  Court,  under  the  circumstances,  is 
''a  finding  behind  which  it  can  not  inquire". 

19.  In  failing  to  hold  and  decide  that  the  Pro- 
bate Court  could  distribute  by  its  order  only  such 
property  as  existed  in  the  decedent  and  the  tax- 
payer. 

20.  In  failing  to  hold  and  decide  (in  the  alter- 
native— the  Board  having  found  and  decided  that 
the  entire  85,000  shares  of  Sunshine  Mining  Com- 
pany stock  sold  were  from  decedent's  interest  only) 
that  dividends  paid  in  1934  on  taxpayer's  stock  in 
the  Sunshine  Mining  Company  in  the  hands  of  the 
executor  of  the  decedent's  estate  during  the  period 
of  administration  were  taxable  to  her  in  1934. 
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21.  In  that  its  opinion  and  decision  are  not  in 
accord  with  the  law  and  the  regulations,  and  are  not 
supported  by  substantial  evidence,  but  are  contrary 
thereto. 

22.  In  ordering  and  deciding  that  for  the  year 
1934  there  is  a  deficiency  in  income  tax  in  the 
amount  of  $52.91. 

23.  In  failing  to  order  and  decide  that  for  the 
year  1934  there  is  a  deficiency  in  the  amount  of 
$6nfi43.49. 

(Signed)  SAMUEL  0.  CLARK,  JR. 

Assistant  Attorney  General. 
(Signed)  J.  P.  WENCHEL 

RLW 
Chief  Comisel, 

Bureau  of  Internal  Revenue, 
Attorneys    for   Petitioner   on 
Review. 
CRM/csl 
3/20/42 

Service  of  a  copy  of  the  within  Statement  of 
Points  to  be  relied  upon  is  hereby  admitted  this 
31st  day  of  March,  1942. 

H.  B.  JONES 

Attorney   for   Respondent   on 
Review. 

[Endorsed] :  Filed  Apr.  28,  1942.  [65] 
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STATEMENT  OF  EVIDENCE 

The  following  is  a  statement  of  evidence  in  narra- 
tive form  relating  to  the  statement  of  points  to  be 
i-elied  upon  by  the  Commissioner  of  Internal  Rev- 
enue adduced  at  the  hearing  of  the  above-entitled 
I)roceeding  before  the  United  States  Board  of  Tax 
Appeals,  at  Seattle,  Washington,  on  November  12, 
1940,  Honorable  Sam  B.  Hill,  Member  of  the  United 
States  Board  of  Tax  Appeals,  presiding.  H.  B. 
Jones,  Esq.,  and  George  C.  Kinnear,  Esq.,  repre- 
sented the  taxpayer  and  B.  H.  Neblett,  and  Clyde 
R.  Maxwell,  attorneys,  represented  the  Commis- 
sioner of  Internal  Revenue.  Thereupon,  the  case  of 
Rose  B.  Larson,  B.T.A.  Docket  No.  88813,  was  con- 
solidated for  hearing  with  the  case  of  the  Estate 
of  A.  E.  Larson,  Deceased,  B.T.A.  Docket  No.  88814, 
which  is  not  involved  in  this  proceeding. 

Mr.  Neblett  in  his  opening  statement  for  the  Gov- 
ernment stated,  among  other  things: 

"Respondent  will  show  for  the  year  1934 
Mrs.  Larson  tiled  a  separate  return,  Number 
1040,  in  which  she  reported  one-half  of  the 
community  income  from  January  1st,  1934,  to 
Jmie  7,  1934,  and  claimed  one-half  of  the  de- 
ductions for  the  same  period,  plus  $1,901.96 
additional  interest  and  $1,125  additional  contri- 
butions. A  return  Form  #1040  was  filed  in 
the  name  of  A.  E.  Larson,  Deceased,  [66]  for 
the  period  January  1,  to  June  7,  1934,  in  which 
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was  reported  one-half  of  the  community  income 
for  the  above  period  and  one-half  of  the  deduc- 
tions for  the  same  period.  A  return  Form  1040 
Avas  also  filed  in  the  name  of  A.  E.  Larson  es- 
tate for  the  period  June  8  to  December  31, 
1934,  in  which  was  reported  the  total  income 
received  on  the  community  property  for  that 
period.  Deductions  for  that  period  were  claimed 
in  the  amount  of  $32,467.44.  Mrs.  Larson,  in 
her  separate  return  for  the  calendar  year  1934, 
reported  no  income  received  on  community 
property  from  the  date  of  the  death  of  her 
husband,  Jime  7,  1934,  to  December  31,  1934. 
She  received  no  income  for  that  period  from 
any  separate  property  nor  for  any  personal 
services. 

The  Commissioner  included  in  Mrs.  Larson's 
return  for  1934  one-half  of  the  income  received 
on  the  commimity  property  for  the  period  June 
7,  to  December  31,  1934,  and  adjusted  the  de- 
ductions on  a  community  property  basis.  The 
over-assessment  reflected  of  $1,928.92,  in  the 
case  of  A.  E.  Larson  Estate  for  the  period  of 
June  7,  to  December  31,  1934,  is  due  princi- 
pally to  eliminating  from  that  return  one-half 
of  the  income  reported  and  transferring  same 
to  Mrs.  Larson's  separate  return. 

Now,  your  Honor,  I  have  carefully  detailed 
the  exact  steps  taken  as  far  as  the  returns  are 
concerned  in  this  case,  so  that  your  Honor  may 
have  clearly   before   you   whether   this   income 
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is  taxable  to  the  fiduciary  or  to  the  surviving 
spouse. 

Now,  Mr.  Jones  has  referred  to  the  fact  that 
we  have  taxed  both  Mrs.  Larson  and  the  estate 
with  this  income.  That  is  true.  The  Commis- 
sioner first  taxed  it  to  Rose  B.  Larson  on  the 
theory  that  it  was  her  income.  The  petitioner 
protested  it  and  the  statute  was  running,  so  the 
Commissioner  also  taxed  it  to  the  estate  which 
is  the  contention  made  by  the  opposing  comisel 
at  this  time." 

Thereupon,  an  agreed  stipulation  of  facts  was 
offered  and  receiA^ed  in  evidence.  (A  copy  of  the 
stipulation,  (together  with  all  exhibits  annexed 
thereto,)  is  made  a  part  of  the  record  on  review 
herein.) 

Thereupon, 

RUTH  BOUCHER  HOWELL, 

a  witness  on  behalf  of  the  taxpayer,  was  sworn  and 
testified  as  follows : 

Direct  Examination 
(By  Mr.  Jones)  : 

I  am  secretary  to  W.  E.  Lucas  at  the  National 
Bank  of  Commerce.  I  was  connected  with  the  Yak- 
ima First  National  Bank  in  1934  as  secretary  to 
Mr.  [67]  E.  P.  Hoffman,  who  was  the  trust  officer. 
The  Larson  Estate  was  handled  in  our  department 
and  it  occupied  almost  all  of  our  time  and  attention. 
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There  was  no  one  else  in  the  trust  department  be- 
sides Mr.  Hoffman  and  myself.  The  bank  being  the 
executor  of  the  Larson  Estate,  the  trust  officers  and 
the  senior  officers  of  the  bank  handled  the  affairs 
of  the  Larson  Estate.  Mr.  Hoffman  has  since  died. 
I  kept  all  the  records  of  income  and  disbursements 
of  the  Larson  Estate.  I  was  familiar  with  the 
practice  of  the  bank  as  to  making  credits  or  debits 
against  the  accomit,  and  as  to  whether  those  were 
customarily  made.  I  handled  that  soii:  of  thing 
myself.  I  had  worked  in  all  of  the  interior  depart- 
ments before  going  in  the  trust  department.  We 
had  a  practice  of  cleaning  up  our  work  each  day 
as  far  as  the  transactions  relative  to  the  trust  went. 
It  occupied  all  of  our  time  and  attention,  and  we 
tried  to  keep  everything  right  up  currently. 

If  we  received  a  check  by  the  close  of  banking 
hours,  which  in  our  case  was  3  o'clock,  particularly 
a  check  drawn  on  our  bank,  it  was  our  practice  to 
put  that  check  in  that  day.  We  customarily  ac- 
cepted them  beyond  the  close  of  banking  hours 
somewhat;  I  would  say  })erha])s  within  an  hour.  If 
we  had  received  a  check,  say  by  4  o'clock  on  a  par- 
ticular day  and  that  check  was  on  an  account  wliich 
was  in  our  bank,  it  may  not  have  been  entered  on 
our  records  on  that  date,  but  it  would  have  gone  to 
the  credit;  it  would  not  have  been  cleared  that  day. 
The  check  itself  would  not  have  been  cancelled  until 
the  following  day.  The  check  would  go  through  on 
that  day. 
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Tliereui)on,  a  check  marked  for  identification  as 
Petitioner  s  Exhibit  No.  1  was  shown  the  witness. 

(The  witness  continuing) :  I  presume  that  I  have 
seen  that  check  before.  It  is  endorsed  the  way  the 
checks  for  the  estate  were  endorsed.  [68] 

"Mr.  Jones:  Well,  I  might  state,  your  Honor,  that 
the  checks  is  the  check  of  the  Surety  Finance  Com- 
pany dated  at  Yakima,  Washington,  December  31, 
1934,  'Pay  to  the  Order  of  the  A.  E.  Larson  Estate 
$3600.'  I  am  directing  the  question  as  to  whether 
that  was  a  '34  receipt  or  not. 

Mr.  Neblett:  May  I  see  it  a  moment? 

Mr.  Jones:  You  may. 

Mr.  Neblett:  That  is  all  right." 

(Witness  continuing) : 

That  check  has  been  cancelled;  it  was  paid  on  the 
2nd  of  January,  1935.  In  accordance  with  the  man- 
ner in  which  we  handled  our  affairs  of  the  Larson 
Estate  that  would  indicate  that  the  check  was  prob- 
ably received  too  late  for  clearance  on  the  last  day 
of  the  year. 

"Mr.  Neblett:  That  is  objected  to,  your  Honor. 
She  doesn't  know,  apparently. 

Mr.  Jones :  The  best  we  can  do  in  a  case  like  this 
is  to  show  what  the  probabilities  were. 

The  Court:  I  will  overrule  it." 

(Witness  continuing) : 

From  the  perforations  on  the  check,  it  appears 
that  it  cleared  on  the  2nd  of  January.  Taking  into 
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consideration  the  practice  in  our  department  to 
which  I  have  testified,  and  the  fact  of  the  perfora- 
tions indicating'  when  it  was  cleared,  the  check 
appears  to  have  been  received  in  the  bank  on  the 
second  of  January. 

Thereupon,  the  check  was  offered  and  received  in 
evidence  without  objection  and  marked  Petitioner's 
Exhibit  No.  1.  Leave  to  substitute  a  photostatic 
copy  was  granted.  (A  photostatic  copy  is  attached 
hereto  and  made  a  part  hereof.) 

Cross  Examination 

(By  Mr.  Neblett)  : 

Our  bank's  perforations  on  Petitioner's  Exhibit 
No.  1,  which  show  the  figures,  1-2-35  (which  is  Jan- 
uary 2,  1935),  indicate  to  me  that  the  check  was  re- 
ceived and  cashed  on  January  2,  1935.  The  check 
endorsed  "Yakima  National  Bank,  Executor,  Estate 
of  A.  E.  Larson,  deceased,"  was  no  doubt  received 
by  Mr.  Hoffman  and  given  to  me  at  that  particular 
time  to  supply  this  typewritten  [69]  endorsement. 
He  would  then  sign  it  after  I  had  supplied  the  type- 
written endorsement.  I  would  say  that  I  supplied 
the  typewritten  endorsement  on  this  check  on  the 
second  of  January,  1935.  I  base  that  purely  from 
the  fact  that  we  comi)leted  each  day's  business  as  it 
came  about. 

The  Surety  Finance  Company  is  in  Yakima, 
Washington;  it  is  about  a  block  and  a  half  from 
the  Yakima  National  Bank.  I  would  not  say  it  was 
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likely  that  this  check  could  have  gotten  in  and  been 
cashed  on  December  31,  1934,  unless  it  had  been 
delivered  in  person  and  apparently  it  was  not,  be- 
cause it  was  a  dividend  check  and  dated  the  31st 
day  of  December.  It  was  mailed  on  that  day  and  not 
received  by  us  until  the  second  of  January.  There  is 
nothing  on  the  check  to  indicate  it  was  mailed  or 
delivered  in  person. 

Thereupon,  there  was  offered  in  evidence  as  Peti- 
tioner's Exhibit  No.  2  a  resolution  of  the  Surety 
Finance  Company  under  which  is  shown  the  divi- 
dend check,  which  was  received  without  objection 
and  made  a  part  of  the  record.  (A  photostatic  copy 
of  said  exhibit  is  attached  hereto  and  made  a  part 
hereof.)  (Coimsel  for  taxpayer  consented  to  have  a 
witness  for  the  Commissioner  heard  out  of  order.) 


Thereupon, 

ROBERT   M.   HARDY, 

a  witness  on  behalf  of  the  Commissioner,  was  sworn 
and  testified  as  follows : 

Direct  Examination 

(By  Mr.   Neblett): 

I  was  president  of  the  Sunshine  Mining  Company 
in  the  latter  part  of  1934.  I  became  president  after 
Mr.  Larson's  death;  he  died  on  Thursday,  June  7, 
1934,  and  I  was  elected  on  June  11,  1934.  I  was 
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coimected   with   the   Estate   of  A.   E.  Larson,   De- 
ceased, in  the  year  1934  by  being  president  of  the 
Yakima  First  National  Bank  which   was  executor 
of  his  estate.  [70] 

I  loiow  Rose  B.  Larson,  the  petitioner  (taxpayer) 
herein.  She  was  the  residuary  legatee  and  surviving 
spouse  of  A.  E.  Larson,  deceased. 

During  the  lifetime  of  Mr.  and  Mrs.  Larson,  I 
was  what  you  would  call  a  rather  close  business 
friend  of  Mr.  Larson.  He  Vvas  the  first  vice  presi- 
dent of  our  bank  and  he  v,a,s  on  the  Board.  He  w^as 
on  the  Board  of  the  Guaranty  Trust  Company,  the 
same  as  I  was.  He  was  on  our  executive  committee, 
and  he  was  on  the  executive  committee  and  the 
board  of  a  holding  corporation.  I  was  president  of 
the  holding  corporation  and  the  bank,  and  vice 
president  of  the  Guaranty  Trust  Company.  I  was 
mentioned  in  Mr.  Larson's  will  as  one  of  his  bene- 
ficiaries. [71] 

I  know  of  a  plan  which  had  as  its  purpose  the 
listing  of  the  Sunshine  Mining  Company  stock  on 
the  New  York  Stock  Exchange. 

This  plan  had  been  talked  of  prior  to  Mr.  Lar- 
son's death.  All  I  kno\v  about  the  plan  before  Mr. 
Larson's  death  is  what  1  was  told  by  Mr.  Larson 
and  some  of  the  other  directors.  I  had  no  direct  con- 
tact with  it  at  all.  Mr.  Larson  talked  to  me  about  it 
a  nmnber  of  times. 

"Mr.  Jones:  I  will  object  to  that  as  hearsay. 
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The  Court:  He  hasn't  said  what  he  knew,  thougli; 

so  there  is  nothing  in  the  record. 
****♦«♦ 

A.  It  was  pretty  close  to  Mr.  Larson's  death, 
either  on  the  day  or  the  day  after  that.,  Mr.  Stolle 
first  came  into  the  bank.  Some  ten  days  later,  I 
should  say,  after  I  had  become  president  of  the  Sun- 
shine Mining  Company  and  the  bank  had  qualified 
as  the  executor  of  the  Estate,  he  came  in  to  talk  to 
me  about  a  plan  about  listing  the  stock  on  the  New 
York  Stock  Exchange.  At  that  time  I  told  Mr. 
Stolle  that  I  had  only  been  president  of  the  com- 
pany for  a  A^ery  short,  time.  I  hadn't  had  a  chance 
to  get  my  feet  on  the  ground  and  couldn't  talk  to 
him  intelligently.  Two  days  later,  Mr.  Alexander 
Miller,  vice  president,  and  who  assumed  the  presi- 
dency after  Mr.  Larson's  death  and  resigned  and  I 
became  president,  came  in  with  Mr.  Stolle  and  said 
to  me  that  Mr.  Stolle  had  said  to  him  I  wouldn't 
talk  to  him  about  the  listing  plan  and  I  said  that  is 
true;  and  he  said  'I  think,  Mr.  Hardy,  we  should 
talk  to  him',  and  I  said,  'All  right,  Mr.  Miller,  if 
you  feel  that  way  about  it  we  will  talk  to  him.' 

We  spent  probably  intervals  of  a  day  and  a  half 
talking  to  Mr.  Stolle.  I  finally  suggested  to  Mr. 
Miller  that  I  thought  Mr.  Cox,  who  was  a  stock- 
holder and  a  director,  should  be  in  on  these  confer- 
ences, too.  I  called  him  up.  I  know  it  was  along  late 
in  the   afternoon  for  he  drove   from  about  three 
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o'clock  to  get  to  Yakima  that  night.  The  three  of  us 

met  with  Mr.  Stolle  that  day." 

(Witness  continuing)  : 

Mr.  Miller  was  the  second  largest  stockholder  of 
the  company;  and  Mr.  Cox  was  one  of  the  largest 
stockholders. 

After  Mr.  Cox,  Mr.  Miller,  Mr.  Stolle  and  T 
worked  this  thing  over,  for,  oh,  [72]  another  day — 
we  agreed  that  we  would  go  ahead,  Mr.  Stolle  re- 
quiring that  the  largest  stockholders  option  to  him 
approximately  40%  of  the  stock.  There  were  two 
very  good  reasons  advanced  why  this  stock  should^ 
be  listed  on  the  New  York  Curb  Exchange.  One 
was  that  it  would  enlarge  the  market.  The  Spokane 
market,  where  it  was  listed,  if  you  put  1,000  shares 
for  iB^le  up  there  it  would  take  them  two  or  three 
days  to  sell  it.  If  you  put  more,  you  might  break 
the  market.  So  it  enlarged  the  market  and  thereby 
you  had  a  pretty  fair  chance  of  enhancing  the  value. 

It  was  generally  discussed  that  it  would  enhance 
the  value;  that  is,  it  w^as  our  opinion  that  it  would 
enhance  the  value,  if  the  stock  was  listed  on  the 
New  York  Curb  Exchange.  I  know  whether  there 
were  any  expenses  connected  with  the  plans  for  list- 
ing the  stock  on  the  New  York  Curb  Exchange.  Mr. 
Stolle,  as  far  as  the  expenses  we  had  at  Yakima, 
paid  us  himself. 

70,000  shares  of  the  Larson  Estate  were  optioned 
to  Seligman  and  Company.  [73] 
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As  a  result  of  these  option  transactions  with  the 
hirge  stockholders  of  Sunshine  Mining  Company, 
Seligman  just  got  the  options  for  putting  up  this 
exj^ense  money.  I  do  not  know  how  many  options 
Seligman  and  Company  got  through  Mr.  Stolle. 

At  the  meeting  of  these  large  stockholders, 
namely,  the  Larson  Estate,  Mr.  Miller,  Mr.  Cox, 
and  Mr.  Hull,  it  was  generally  stated  that  about 
40%  of  the  entire  holdings  would  be  required  to 
meet  Mr.  Seligman 's  demands. 

The  Larson  Estate  owned  approximately  210,900 
and  some  odd  shares.  I  discussed  with  Mr.  Stolle  the 
question  of  options  on  the  shares  held  by  the  Larson 
Estate. 

''Q.  (By  Mr.  Neblett)  When  did  this  confer- 
ence take  place  and  what  was  said  at  this  conference 
between  you  and  Mr.  Stolle  ? 

Mr.  Jones:  I  make  this  further  objection  that  this 
is  in  no  wise  binding  upon  the  petitioner  here. 

The  Court:  If  it  doesn't  appear  to  be  it  will  not 
be  considered.  Go  ahead." 

(Witness  continuing)  : 

It  was  during  the  time  of  our  conference  with  Mr. 
Miller  and  Mr.  Cox  and  Mr.  Stolle  and  myself  that 
those  ox^tions  on  the  Estate's  shares  were  con- 
sidered and  talked  about.  [74] 

(Witness  continuing)  : 

It  is  true  that  at  these  conferences,  the  other 
large  istockholders  agreed  to  similar  options  of  their 
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stock.  I  would  have  to  say  that  there  was  always  a 
proviso  with  what  I  said  to  Mr.  Stolle — two  pro- 
visos, in  fact;  first,  that  the  court  approve  it,  and 
second,  that  Mrs.  Larson  approve  it. 

''Q.  (By  Mr.  Neblett)  Now,  do  you  know 
whether  or  not  Mrs.  Larson  approved  it,  and  the 
court  did  approve  the  sale  by  the  bank,  or  the 
executor  of  the  estate? 

A.  I  think  I  can't  answer  that  question  with  a 
'yes'  or  'no'. 

Q.    You  can't  answer  that  question? 

A.     I  can't  answer  the  question  'yes'  or  'no'. 

The  Court :  What  did  happen  ? 

The  Witness :  You  want,  me  to  tell  you  the  story  ? 

The  Court:  Yes. 

The  Witness:  I  went  up  to  see  Mrs.  Larson  and 
explained  the  whole  thing  to  her.  I  had  the  options 
with  me.  She  said,  'Mr.  Hardy,  I  am  not  very  well. 
I  wish  you  would  take  that  up  with  Shirley  and 
whatever  you  two  decide  will  be  all  right.'  " 

(Witness  continuing)  : 

I  took  the  matter  up  with  Shirley  and  had  a  con- 
ference with  him  about  it.  Grover  Burrows,  a  part- 
ner of  A.  K  Larson  in  the  automobile  business,  was 
also  at  the  conference,  because  he  was  a  close  friend 
of  Mr.  Larson  before  his  death.  I  suggested  that  he 
be  present  at  the  conference.  Mr.  Parker,  Mr.  Bur- 
rows and  I  discussed  this  matter  for  ])ractically  an 
afternoon.  There  was  one  legal  point  in  the  thing 
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that  I  could  not  answer,  so  we  agreed  to  meet  at  Mr. 
Nat  Browai's  office,  the  attorney  for  the  estate,  the 
next  morning  and  have  him  exphiin  it  to  us.  After 
that  explanation  was  made,  Mr.  Parker  agreed  to  it. 

The  stock  pledged  by  Miller,  Cox,  Mrs.  Hull,  and 
Larson  Estate  was  all  Seligman  and  Company  re- 
quired for  listing  on  the  Curb  Exchange — all  they 
required  was  the  largest  stockholders  and  directors. 
All  four  had  to  option  [75]  or  it  was  just  no  deal. 
All  four  did  option  the  stock.  The  agreements  with 
respect  to  optioning  the  stock  was  put  in  writing. 
Besides  the  70,000  shares  optioned  by  the  Larson 
Estate,  there  were  10,000  shares,  at  first,  agreed  to 
be  sold  outright  under  what  they  called  a  sales 
agreement;  that  is,  so  much  to  be  paid  down  and 
finally  it  was  taken  up  at  a  price.  The  10,000  shares 
were  later  increased  to  15,000  shares.  That  made  a 
total  of  85,000  shares  optioned  and  sold. 

There  was  a  sales  agreement  made  in  respect  to 
the  10,000  shares.  I  don't  believe  there  was  any  on 
the  extra  5,000  shares.  I  think  that  was  taken  up 
immediately. 

Thereupon,  counsel  for  the  Commissioner  offered 
and  there  was  received  in  evidence  without  objec- 
tion five  option  contracts,  aU  dated  June  30,  1934, 
together  with  an  escrow  agreement  attached  to  each, 
w^hich  were  marked  Respondent's  Exhibit  A  and 
made  a  part  of  the  record.  (A  photostatic  copy  of 
each  of  the  documents  contained  in  Respondent's 
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Exhibit   A   is   attached   hereto   and   made    a    part 

hereof.) 

Mr.  Neblett:  The  escrow  agreements  are  dated 
June  30,  1934,  and  executed  by  the  Yakima  First 
National  Bank,  by  E.  P.  Hoffman. 

"Mr.  Neblett:  He  is  trust  officer,  as  the  duly  ap- 
pointed and  acting  executor  of  the  estate  of  A.  E. 
Larson,  Deceased. 

The  Court:  Very  well. 

Mr.  Neblett :  And  the  option  agreement  is  entitled 
'Option  agreement  by  Grande-Stolle  and  Company, 
a  Washington  corporation,  to  the  Yakima  First  Na- 
tional Bank,  a  corporation,  as  a  duly  qualified 
executor  of  the  Estate  of  A.  E.  Larson,  Deceased, 
receipt  of  which  is  acknowledged,  does  hereby  grant 
to  Grande-Stolle  and  Company,  a  corporation,  the 
right  to  purchase  10,000  shares  of  the  capital  stock 
of  the  Sunshine  Mining  Company,  in  the  sum  of 
$7.00  per  share.' 

The  Court:  Yes.  Well,  just  give  a  description  as 
to  the  parties  executing  the  agreement.  [76] 

Mr.  Neblett:  That  one  is  signed  and  dated,  'June 
30,  1934,  Yakima  First  National  Bank,  by  E.  P. 
Hoffman,  trust  officer  of  the  estate  of  A.  E.  Larson, 
Deceased,  by  Carl  M.  Stolle,  V.  P.' 

Now  all  of  the  other  four  options,  your  Honor, 
are  similar  in  language  to  the  one  I  have  just  men- 
tioned. 

The  Court:  All  right." 
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(Witness  continuing) : 

I  am  familiar  with  the  provision  of  the  options 
on  the  last  bottom  page  which  states:  "It  is  under- 
stood that  during  the  life  of  this  said  option  the 
undersigned  agrees  that  it  will  not  sell  or  dispose  of 
any  of  its  stock  now  held  on  the  *  *  *  not  to  exceed 
1,000  shares  of  its  said  stock,  provided  that  said 
Grande-St.olle  and  Company,  a  corporation,  shall 
have  first  right  of  refusing  the  stock." 

I  don't  remember  how  many  different  agreements 
there  were.  The  sale  of  the  70,000  were  limited  by  a 
similar  restriction. 

' '  Mr.  Neblett :  If  your  Honor  please,  if  you  think 
it  necessary,  I  can  tell  you  what  certificates  were 
mentioned  in  each  option. 

The  Court :  Well,  I  will  read  that,  if  it  is  just  for 
my  information. 

Mr.  Neblett :  I  think  there  is  sufficient  to  identify 
it  now. 

The  Court:  Yes,  all  right. 

Mr.  Jones:  Well,  Mr.  Neblett,  it  is  only  a  matter 
of  identification.  I  have  admitted  the  deficiency  at- 
tached is  the  basis.  We  are  not  disputing  that. 

Q.  (By  Mr.  Neblett)  Mr.  Hardy,  do  you  know 
whetheii  or  not  these  certificates  actually  mentioned 
in  the  option  agreements  were  the  certificates  that 
were  later  sold? 

Mr.  Jones:  I  am  not  disputing  that,  your  Honor. 
They  tie  in  with  the  exhibit. 

The  Court:  All  right. 
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Q.  (By  Mr.  Neblett)  Mr.  Hardy,  do  you  know 
whether  or  not  the  Court  knew  about  the  plan  to 
list  the  Sunshine  Stock  on  the  New  York  Curb  Ex- 
change at  the  time  the  order  approving  the  options 
was  made? 

Mr.  Jones:  May  I  ask  the  purpose  of  that  ques- 
tion,— is  it  to  impeach  the  order  of  the  Court?  [77] 

Mr.  Neblett :  I  just  wanted  to  know 

The  Court :  As  to  whether  the  Court  approved  the 
plan  for  listing? 

Mr.  Neblett:  Yes. 

The  Court:  And  the  option  agreements  and  so 
forth,  looking  to  that  end? 

Mr.  Neblett:  Yes,  that  is  all. 

The  Court:  I  will  overrule  the  objection." 

(Witness  continuing)  : 

The  Court  knew  about  the  general  plan  for  list- 
ing. We  petitioned  the  Court  to  give  us  an  order 
that  we  could  enter  into  a  sale  or  option  agreements 
for  the  sale  of  the  stock  to  Grande-Stolle  and  Com- 
pany. We  figured  we  were  selling  40%  of  the  total 
stock.  As  to  the  legal  end  as  to  whose  it  was,  or  what 
not,  that  was  up  to  our  attorneys.  We  figured  we 
were  selling  40%  of  the  210,974  shares.  We  knew 
about  the  petition  to  sell  personal  pro])erty  which 
covers  the  sale  and  option  of  this  stock  and  the 
Court's  order  authorizing  sale  of  personal  property. 

Thereupon,  there  was  offered  and  received  in  evi- 
dence without  objection  a  copy  of  a  document  re- 
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f erred  to  as  "petition  to  sell  personal  property  in 
the  matter  of  A.  E.  Larson,  Deceased,  No.  8561," 
which   was   marked   Respondent's   Exhibit   B    and 
made  a  part  of  the  record. 

Thereupon,  there  was  offered  and  received  in  evi- 
dence without  objection  a  copy  of  a  document  re- 
ferred to  as  ''Order  authorizing  sale  of  personal 
projierty,  dated  July  26,  1934,  and  signed  by  R.  B. 
Milroy,  Court  Commissioner,  in  the  matter  of  A.  E. 
Larson,  Deceased,  No.  8501,"  which  was  marked 
Respondent's  Exhibit  C  and  made  a  part  of  the 
record. 

(A  photostatic  copy  of  each  of  Respondent's  Ex- 
hibit B  and  C  is  attached  hereto  and  made  a  part 
hereof.) 

(Witness  continuing)  : 

I  understood  that  the  Court  before  entering  its 
order  (Resp.  Ex.  B)  fully  understood  the  plan  of 
listing  the  stock  on  the  New  York  Curb  Exchange 
and  the  [78]  options  entered  into  pursuant  to  that 
plan,  because  we  so  explained  it  to  the  Judge  and 
that  he  approved  the  sale  and  option  of  this  stock. 

''The  Court:  Well,  this  order  of  sale  here, — what 
is  this, — an  order  confirming  sale  or  approving  sale, 
or  what  is  it? 

Mr.  Neblett:  It  is  an  order  authorizing  the  sale 
of  personal  property,  and  reads  as  follows:  'Dated 
the  26th  day  of  July,  1934,  R.  B.  Milroy,  Court 
Commissioner'. 


Rose  B.  Larson  105 

(Testimony  of  Robert  M.  Hardy.) 

The  Court:  Well,  that  ratifies  all  the  acts  hereto- 
fore done  and  in  connection  therewith.  Now,  if  you 
liaA^en't  shown  what  acts  were  done,  you  might  show 
that. 

Q.  (Mr.  Neblett)  What  acts  had  you  per- 
formed, Mr.  Hardy,  relative  to, 

A.  (Interposing)  Well,  what  we  had  done  was 
to  confer  with  Mr.  Miller  and  Mr.  Cox  and  agree 
with  them  that  we  would  sell,  if  they  would  sell. 

Q.     And  was  the  40%  mentioned? 

A.     Well  it  happened  to  work  out  around  40%. 

Q.    Yes. 

A.  Some  sold  a  little  bit  more,  and  some  a  little 
bit  less. 

Q.    Yes. 

A.  The  Larson  estate  actually  sold  a  little  bit 
less  than  40%. 

Q.    Yes. 

A.     Until  that  5,000  additional  was  added. 

Q.     Why? 

A,     In  the  first  order,  it  was  a  little  less. 

Q.    Yes. 

A.  I  don't  remember  the  amount  that  Mr.  StoUe 
said  that  he  had  to  have  from  the  stockholders,  but 
you  can  work  it  out.  It  happened  to  work  out  close 
to  40%. 

Q.     That  each  of  the  larger  stockholders  sold? 

A.    Yes. 

Mr.  Neblett:  That  is  all."  [79] 


106  Commr.  of  Int.  Rev.  vs. 

(Testimony  of  Robert  M.  Hardy.) 

Cross  Examination 
(By  Mr.  Jones)  : 

The  trust  officer  in  the  bank  handled  all  the  de- 
tails of  the  Larson  Estate.  I  handled  all  the  things 
that  you  might  call  matters  of  policy  or  any  larger 
problems.  In  the  negotiation  with  Mr.  Stolle,  I  was 
acting  in  the  capacity  of  president  of  the  executor 
bank.  I  was  not  acting  in  any  sense  as  president  of 
the  Simshine  Mining  Company.  I  had  no  x^ersonal 
stockholdings  in  the  Sunshine  Mining  Company  at 
that  time,  but  Mr.  Miller  had  placed  a  thousand 
shares  in  my  name  so  that  I  could  qualify  as  a  direc- 
tor, and  I  did  from  time  to  time  purchase  some 
stock.  I  had  some  in  contemplation.  Within  90 
days  after  Mr.  Larson's  death,  I  had  acquired  4500 
shares.  I  paid  higher  prices  than  these  option  agree- 
ments represent.  It  is  true,  later  on,  that  the  more 
I  could  make  the  stock  worth,  the  better  off  I  was. 
Grande-Stolle  and  Company  fixed  a  certain  amount 
of  stock  that  they  wanted  to  get  tied  up  by  a  num- 
ber of  shares  from  the  largest  stockholders — it 
happened  to  work  out  40%.  They  fixed  some  cer- 
tain specific  number  of  shares.  Not  all  the  stock- 
holders of  Sunshine  Mining  Company  optioned 
stock  to  them. 

I  don't  know  how  many  shares  Mr.  Miller  op- 
tioned to  them.  Mrs.  Miller  optioned  to  them;  she 
optioned,  I  think,  50%.  The  Hull  family  had  some 
stock;  they  all  optioned  portion  of  the  stock  they 
held.    It  really  was  the  four  directors  in  the  imme- 


Rose  B.  Larson  107 

(Testimony  of  Robert  M.  Hardy.) 
diate  family  holdings, — Cox,  Miller,  Hull  and  Lar- 
son— they  wanted  to  tie  up.  Mr.  Stolle  wanted  a 
certain  aggregate  number  of  shares  out  of  those 
four  holdings.  In  the  case  of  the  Larson  interests, 
it  amounted  to  about  85,000  shares. 

''Q.  Now,  he  didn't  care  whether  it  came  out  of 
Mr.  Larson's  half  or  Mrs.  Larson's  half,  did  he? 

Mr.  Neblett:     That  is  objected  to. 

The  Court:     Overruled. 

A.     I  don't  think  he  cared  where  it  came  from." 

[80] 

(Witness  continuing.) 

He  did  not  say  an>i:hing  to  me  to  indicate  that 
he  was  wanting  to  tie  up  Mr.  Larson's  shares  as 
distinguished  from  Mrs.  Larson's  shares. 

"Q.  Did  3^ou  ever  discuss  with  Mrs.  Larson  that 
she  w^as  tying  up  her  shares  as  distinguished  from 
the  Estate  shares? 

A.  I  discussed  with  her  that  the  whole  amount 
was  being  tied  up,  yes,  sir. 

Q.     That  is,  the  whole  75,000  or  80,000  shares? 

A.     Yes,  sir. 

Q.  Did  you  ever  discuss  with  her  that  it  was 
distinguishable, — her  shares  from  the  Estate  shares? 

A.     No,  sir. 

Q.     Did  you  ever  discuss  that  with  Mr.  Parker, 

A.    No,  sir. 

Q.  Now,  this  provision  that  comisel  calls  your 
attention  to  about  not  making  any  sales  of  over 
1,000  shares  imtil  the  option  ran  out  which  I  think 
was  at  the  end  of  '34, — that  was  just,  you  say,  to 
tie  the  holdings  up  for  that  period  ? 
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A.     Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  didn't  you  know 
that  the  fact  that  the  stock  was  in  the  estate  neces- 
sarily tied  it  up  until  after  the  end  of  1934,  didn't 
it?  A.     I  didn't  think  so. 

Q.  Well,  you  knew  that  the  six  months'  period 
on  filing  claims  and  before  distribution  could  be 
made  wouldn't  run  out  imtil  the  end  of  the  year, 
did  you? 

A.  But  I  at  all  times  thought  we  could  get  an 
order  of  Court  and  sell  some  of  the  stock. 

Q.     Yes,  imder  an  order  of  court?  A.     Yes. 

Q.  But  unless  you  got  an  order  of  court  to  sell 
it,  none  of  that  stock  w^as  going  to  be  free  for  sale 
by  any  beneficiary  during  that  year,  was  it  ? 

A.     That  was  true." 

(Witness  continuing)  : 

When  we  petitioned  the  Court  to  sell  this  stock, 
the  petition  w^as  read  by  Mr.  Brown  in  his  office  to 
Mr.  Parker,  Mr.  Burrows,  and  myself  before  the 
order  was  signed. 

The  purpose  of  selling  that  stock,  as  far  as  the 
Larson  Estate  was  concerned,  was  to  pay  debts  of 
the  estate  and  to  pay  bequests.  The  estate  had  to 
pay  around  $100,000  of  debts.  [81] 

*'Q.  Didn't  the  Estate  have  considerably  more 
than  enough  to  pay  those  debts  without  having  to 
sell  any  of  that  Sunshine  Mining  Company  stock? 

A.     I  wouldn't  say  *yes'  to  that,  Mr.  Jones.   That 


Rose  B.  Larson  109 

(Testimony  of  Robert  M.  Hardy.) 
was  about — Mr.  Larson  had  a  lot  of  property  and 
buildings,  but  that  was  about  the  most  salable  thing 
that  he  had,  Sunshine  stock;  in  fact,  the  only  real 
salable  thing." 

(Witness  continuing)  : 

Sunshine  Mining  Company  at  that  time  was  on 
a  16^  dividend  basis;  it  made  one  16^  dividend.  I  am 
a  little  hazy  as  to  what  they  paid  the  first  quarter 
of  1934;  but  the  second  quarter,  they  paid  16^,  and 
my  memory  is  that  that  was  the  first  time  they  paid 
16f.  From  that  time  on,  they  continued  paying  16^ 
a  quarter.  The  estate  had  from  that  source  $30,000 
or  $35,000  a  quarter  in  dividends.  The  Larson 
Building  at  that  time  was  running  at  a  loss,  but 
the  estate  received  a  regular  income  from  it.  I  don't 
remember  how  much.  The  Donnelly  Hotel  brought 
in  around  $1,500  or  $1,600  a  month. 

At  the  time  the  application  for  sale  was  made,  I 
understood  that  the  petition  for  the  sale  of  the  Sun- 
shine Stock  recited:  "That  it  is  necessary  that 
some  part  of  the  personal  property  of  said  estate 
be  sold  to  pay  the  specific  bequests  provided  in  the 
will  herein,  and  that  your  petitioner  believes  that 
said  offer  of  the  Grande,  Stolle  &  Company  is  the 
best  offer  that  could  be  received  for  a  portion  of 
said  stock  in  the  Sunshine  Mining  Company." 

Really  the  purpose  of  selling  the  stock  was  to 
clean  up  everything  and  close  the  estate,  including 
whatever  detbs  and .    I  remember  testifying  in 
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a  suit  entitled  "In  the  matter  of  the  Estate  of  A.  E. 
Larson,  deceased,  and  also  Shirley  D.  Parker,  as 
administrator  de  bonis  non  with  the  will  annexed 
of  the  estate  of  A.  E.  Larson,  deceased.  Plaintiff, 
vs.  R.  M.  Hardy,  et  al..  Defendants"  that  was 
brought  in  the  Court  of  Yakima  County. 
''Q.     Do  you  remember  testifying  this  way: 

'Q.  Were  these  options  for  the  purpose  of 
listing  this  stock  on  the  New  York  Stock  Ex- 
change ? 

'A.  Well,  in  the  case  of  Yakima  First  Na- 
tional Bank,  the  option  on  that  stock,  the  pur- 
pose of  doing  that  was  that  w^e  were  faced  with 
having  to  pa}^  about  one-half  a  million  dollars 
in  bequests.' 

Did  you  so  testify  ? 

A.     Well,  it  has  been  about  two  years  ago,  but  I 
think  I  did.  [82] 

Q.     That  is  correct,  is  it  ? 
A.     That  is  correct. 

'Q.  Then  it  was  by  virtue  of  the  Larson 
Estate  that  you  reached  out  and  got  that? 

*A.  I  say,  so  far  as  we  were  concerned,  that 
w^as  the  motive  in  our  options.' 

Did  you  so  testify  ? 

A.     I  would  think  so,  yes,  sir. 

Q.     When  you  said  that  w^as  the  motive  in  our 
optioning,  were  you  referring  to  the  previous  an- 
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swer  that  you  wanted  to  have  the  funds  on  hand  to 
pay  about  a  half  a  million  dollars  in  bequests  ? 
A.    Yes." 

(Witness  continuina^)  : 

And  that  was  about  the  amount  of  bequests  that  I 
anticipated.  Mr.  Larson  made  bequests  of  slis^htly 
under  $500,000.  I  contemplated  at  that  time  that  all 
of  those  bequests  would  have  to  be  paid.  At  the 
time  we  optioned  this  stock,  we  anticipated  the  pay- 
ment of  the  bequests  in  full.  We  did  not  even  con- 
sider or  discuss  specifically  as  far  as  any  les^al  de- 
scription went  in  the  matter  of  whose  stock  was 
being  sold, — whether  it  was  Mrs.  Larson's  stock  or 
any  interest  she  had,  or  Mr.  Larson's  interest.  I 
think  that  was  gone  into  specifically  by  the  attorney 
for  the  Estate,  Mr.  Brown  of  Rigg,  Brown  &  Hal- 
vorsen. 

It  w^as  a  supposition  on  my  part  when  I  testified 
on  Direct  Examination :  That  in  tying  up  a  certain 
number  of  shares,  if  we  got  80,000  or  85,000  shares 
out  of  the  Larson  interests,  that  was  all  Mr.  Stolle 
wanted  and  it  didn't  make  any  difference  to  him 
whether  it  came  out  of  Mr.  Larson's  share  or  Mrs. 
Larson's  share.    That  was  my  understanding.  [8:3] 

Redirect  Examination 
(By  Mr.  Neblett) : 

When  I  stated  I  had  some  discussions  with  Mrs, 
Larson  in  which  she  understood  that  the  whole 
amount  of  the  Larson  stock  was  being  tied  up,  I  had 
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in  mind  when  I  said  ''the  whole  amount  of  Larson 
stock"  the  210,900  shares,  which  were  being  tied  up, 
so  that  we  couldn't  sell  them  for  four  months;  we 
were  actually  optioning  and  selling  80,000  shares. 

Thereupon,  there  Avas  offered  and  received  in  evi- 
dence without  objection  a  copy  of  the  last  will  and 
testament  of  A.  E.  Larson,  which  was  marked  Re- 
spondent's Exhibit  D. 

(A  photostatic  copy  is  attached  hereto  and  made 
a  part  hereof.) 

(Witness  continuing)  : 

I  have  seen  this  will.  I  was  familiar,  after  Mr. 
Larson's  death,  with  paragraph  17  of  the  will  which 
states :  ' '  The  executor  of  my  estate  shall  have  three 
years  if  necessary  to  liquidate  enough  property  to 
pay  all  of  the  above  bequests." 


Thereupon, 

NAT  IT.  BROWN, 

a  witness  on  behalf  of  the  taxpayer,  was  duly  sworn 
and  testified  as  f ollow^s : 

Direct  Examination 
(By  Mr.  Jones)  : 

I  am  an  attorney-at-law  and  practice  at  Yakima, 
Washington.  I  have  been  there  18  years.  My  firm 
name  is  Rigg,  Brown  and  Halvorsen.  My  firm  was 
an  attomev  for  the  executor  for  the  Larson  Estate. 
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I  personally  handled  most  of  the  legal  matters  con- 
nected with  the  Larson  Estate. 

Thereupon,  there  was  offered  and  received  in  evi- 
dence without  objection  a  document  referred  to  as 
a  petition  and  order  bearing  date  of  July  31,  1934, 
in  which  the  authorization  to  sell  10,000  shares  of 
Sunshine  Mining  Company  stock  [84]  w^as  increased 
to  15,000  shares,  which  document  was  marked  ''Pe- 
titioner's Exhibit  3"  (Petition)  and  "Petitioner's 
Exhibit  4"  (Order). 

Thereupon,  there  was  offered  and  received  in  evi- 
dence without  objection  a  petition  of  the  Larson 
Estate  verified  May  1,  1935,  for  partial  distribution, 
and  an  order  dated  May  1,  1935,  which  were 
marked  ''Petitioner's  Exhibit  5"  and  "Petitioner's 
Exhibit  6",  respectively.  (Photostatic  copies  of  Pe- 
titioner's Exhibits  3,  4,  5  and  6  are  attached  hereto 
and  made  a  part  hereof.) 

I  prepared  and  presented  the  petition  of  July 
26,  1934,  for  the  sale  of  10,000  shares  and  the 
option  of  70,000  shares  of  Sunshine  Mining  Com- 
pany (Respondent's  Exhibits  B  and  C,  respec- 
tively), followed  by  the  petition  of  July  31,  1934 
and  the  order  of  the  same  date  increasing  that  from 
authority  to  sell  10,000  to  15,000  (Petitioner's  Ex- 
hibits 3  and  4,  respectively) . 

I  prepared  the  first  petition  and  order  at  the  re- 
quest of  Mr.  Hardy  and  the  bank;  and  the  second 
petition  and  order  were  prepared  at  the  request  of 
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Mr.  Parker,  who  was  working  for  the  bank  then, 

and  Mr.  Stolle. 

There  was  no  consideration  given  in  connection 
with  those  applications  to  the  matter  of  w^hose  stock 
was  being  sold  as  between  Mrs.  Larson's  interest 
and  the  Estate's  interest.  I  had  no  discussion  with 
Mrs.  Larson  that  any  part  of  her  interests  were 
being  sold.  I  had  no  discussion  with  Mr.  Parker 
to  any  such  effect. 

I  understood  the  purpose  and  justification  for 
selling  the  stock  w^as  to  pay  the  specific  bequests. 
That  is  the  recitation  in  the  petition  and  that  lan- 
guage was  advisely  used. 

The  purpose  of  selling  it,  was  to  pay  specific  be- 
quests— that  is  what  I  had  in  mind.  I  dictated  the 
language  of  the  petition.  I  presented  the  matter 
f85]  to  the  Court  Commissioner,  and  got  the  order. 
^  In  presenting  a  petition,  our  Court  Commissioner 
requires  you  to  prove  your  petition.  You  just  take 
it  and  prove  each  paragraph  or  offer  evidence  on 
each  paragraph  of  the  petition.  Evidence  was 
offered  on  the  paragraph  of  the  petition  which  re- 
cites that  it  was  for  the  purpose  of  paying  the 
legacies  of  the  decedent.  This  was  prior  to  the  in- 
ventory of  the  Estate.  There  had  been  no  inventory 
filed  yet;  and,  of  course,  there  had  been  no  ap- 
praisal of  any  part  of  the  Estate  yet.  The  Estate 
was  known  to  be  solvent.  I  don't  know  how  much 
the  claims  amounted  to;  I  know  they  were  in  the 
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neighborhood  of  $100,000.  We  figured  the  value  of 

the  Estate  at  about  a  million  and  a  half. 

''Q.  Did  you  subsequently  file  a  petition  and  get 
an  order  which  made  any  segregation  or  applica- 
tion of  the  stock  that  was  sold  as  betw^een  Mrs. 
Larson's  interest  and  the  Estate? 

A.  This  is  from  memory.  Sometime  later, — I 
don't  know  how  long  after  that, — Mrs.  Larson 
wanted  some  stock  to  give  to  her  son,  as  I  recall  it. 

I  presented  the  petition  asking  for  the  distribu- 
tion to  her  of  either  10,000  or  15,000  shares  of  her 
remaining  105,000  shares  that  belonged  to  her  in  the 
estate. ' ' 

(Witness  continuing)  : 

Petitioner's  Exhibits  5  and  6  are  relative  to  the 
transaction  just  described;  the  petition  is  for  the 
distribution  to  her  as  residuary  legatee.  I  say  that 
they  have  bearing  on  the  allocation  of  the  stock  that 
was  sold  because  **at  the  final  report  of  your  peti- 
tioner's executor  herein  on  file  and  such  final  re- 
port, together  with  the  inventory  shows  that  in- 
cluded within  the  estate  herein  was  the  total  of 
210,974  shares  of  capital  stock  of  the  Sunshine  Min- 
ing Company,  a  corporation,  of  which  a  total  of 
85,000  shares  have  been  sold,  leaving  in  the  posses- 
sion of  the  executor,  your  petitioner  herein,  the 
bank  and  petitioner,  shares  to  the  number  of 
125,974,  of  which  said  shares  Rose  B.  Larson  [86] 
as  surviving  spouse  is  the  owner  of  105,487.  That 
was  on  the  first  day  of  May,  1935." 
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The  petition  was  drav^Ti  in  that  language  on  the 
basis  of  the  community  property  she  was  entitled 
to  have  distributed  to  her  one-half  of  these  shares 
of  stock,  or  105,000  as  set,  out.  (Motion  to  strike  the 
last  statement  as  being  a  conclusion  was  overruled.) 

At  the  time  these  petitions  were  being  presented, 
I  considered  what  right,  if  any,  it  (the  executor) 
had  to  sell  the  property  of  the  estate.  I  am  sure 
that  I  advised  our  clients  as  to  that  point  in  con- 
nection with  presenting  these  petitions. 

I  don't  recall  what  our  conclusion  and  advice 
were  as  to  the  extent  to  which  they  might  sell  the 
property  of  the  estate — whether  for  the  payment  of 
legacies  or  debts,  or  whatnot.  Each  specific  thing 
was  gone  into.  Mr.  Larson's  one-half  of  the  estate 
could  be  sold  to  pay  the  specific  bequests,  and  that 
the  whole  community  estate,  if  necessary,  could  be 
sold  to  pay  the  debts  and  the  cost  of  administration. 
There  w^as  no  change  in  the  five  days  between  July 
26  and  July  31,  in  the  needs  of  the  Estate  to  pay 
debts  that  had  any  effect,  or  caused  the  increase  in 
the  sale  from  10,000  to  15,000  shares. 

The  reasons  for  the  second  sale  w^ere  not  any  dif- 
ferent from  the  reasons  for  the  first  sale,  except 
that  Mr.  Stolle's  principals  wanted  to  buy  outright 
5,000  shares  more  than  they  did  the  few  days  before, 
— that  was  all.  I  was  just  generally  familiar  with 
the  income  and  current  assets  of  the  Larson  Estate. 
I  did  not  handle  any  of  that,  but  just  generally.  You 
see,  this  was  not  a  non-intervention  will,  so  we  had 
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to  handle  the  leases  and  get  orders  on  practically 

everything  that  was  done. 

No  consideration  was  given  as  to  any  necessity  of 
selling  any  of  the  assets  of  the  Estate  to  pay  debts. 

[87] 

''Q.  In  obtaining  this  order  for  the  sale  of  stock, 
did  you  have  any  intent  as  to  what  stock  was  being 
sold,  as  to  W'hether  it  was, — affected  Mrs.  Larson's 
interests  as  distinguished  from  the  interests  of  the 
decedent  ? 

Mr.  Neblett :    I  object  to  that,  Your  Honor. 

The  Court:  I  will  sustain  that  objection  miless 
it  is  communicated  to  the  parties  instant. 

Mr.  Jones:  The  respondent  in  his  notice  of  defi- 
ciency here  has  said  that  he  is  assessed  a  deficiency, 
and  because  the  sale  w^as  made  by  reason  of  the 
orders, — I  think  that  w^as  the  language, — show  that 
Mrs.  Larson  agreed  through  Mr.  Parker  to  the  sale 
of  her  interest  in  the  stock.  Now,  Mr.  Brown  w^as 
acting  on  behalf  of  the  executors  of  the  estate  and 
it  seems  to  me  that  this  question  gets  down  pretty 
much  to  a  matter  of  intent. 

The  Mildred  Hubbard  case  which  arose  in  this 
jurisdiction  and  was  decided  by  the  Board, — I  think 
in  the  30  B.  T.  A.,  presented  a  similar  question 
except  that  it  was  a  non-intervention  will.  They  had 
a  lot  of  stock  m  the  Boeing  Airplane  Company  and 
during  the  administration,  the  executrix  w^ho  w'as 
the  widow^,  sold  a  lot  of  the  stock.  She  showed  in  the 
proceeding  that  she  intended  to  sell  the  estate's  in- 
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terest,  and  not  her  own.  It  seems  to  me  that  the 
matter  of  the  intent  of  the  person  that  handled  it, 
particularly  as  here,  it  was  shown  as  Mrs.  Larson 
said,  'I  will  leave  that  to  Shirley,'  and  Shirley  was 
working  for  the  executor. 

It  seems  to  me  that  this  is  pertinent. 

The  Court:  If  I  follow  you  correctly,  in  your 
citation  of  the  case  in  question,  it  seems  to  me  that 
the  executor  would  be  the  one  to  entertain  the  in- 
tent. I  don't  know; — of  course,  I  realize  the  fact 
that  the  executor  w^as  a  corporation,  some  human 
being  has  to  act  for  it. 

Mr.  Jones:  Yes;  the  executor  is  a  corporation. 
Mr.  Hardy  said  they  were  simply  tying  up  this 
stock,  and  he  left  that  to  Mr.  Brown.  That  was  his 
testimony  just  a  few  minutes  ago.  It  seems  to  me 
that  this  is  a  material  and  suggestive  thing.  It  ties 
in,  as  I  say,  with  the  Hubbard  case.  The  matter  of 
intent  is  a  material  element  in  a  case  of  this  kind. 

Mr.  Neblett:  I  would  like  to  state  on  that  point 
that  this  intent, — these  decrees — don't  mention  any 
intent  at  all. 

Now,  if  Mr.  Brown  had  had  that  intent,  it  seems 
to  me  that  that  intent  would  have  been  expressed 
in  that  decree. 

Now,  he  is  here  by  oral  testimony  trying  to  vary 
the  terms  of  a  decree  and  petition  that  he  drew, 
stating  what  his  intent  was.  Now,  it  is  probable, 
and  the  chances  are  that  if  he  had  had  that  intent, 
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and  they  were  selling  the   Estate's  interest   only, 
that  that  statement  would  have  been  made  in  the 
Petition   itself,   and   the   Court   order   would   have 
contirmed  it.  [88] 

The  Court :  Well,  it  strikes  me  that  the  question 
here  is  whether  this  witness  could  exercise  intent 
on  behalf  of  the  executor.  The  executor  is  the  one 
that  must  have  intent,  as  I  understand  your  Hub- 
bard case.  The  executor,  of  course,  was  the  bank, 
and  I  assume  that  the  representatives  of  the  Bank, 
— that  is,  the  proper  officials  of  the  bank, — would 
perhaps  have  to  exercise  the  intent  on  behalf  of 
the  executor.  Whether  the  attorney  for  the  executor 
could  do  that,  or  not,  is  the  question  in  my  mind. 

Mr.  Jones:  Under  the  testimony  here,  as  I  say, 
that  Mr.  Hardy  said  Mr.  Hoffman  handled  the 
details  and  he,  Mr.  Hardy,  didn't  consider  the  mat- 
ter as  to  whose  stock  was  being  sold;  he  didn't  pay 
any  attention  to  that. 

I  do  think  the  basis  Tipon  which  Mr.  Brown  sub- 
mitted the  matter  is  material.  After  all,  I  think  in 
order  to  bind  Mrs.  Larson  both  in  the  tax  case  and 
in  the  probate  matter,  you  would  have  to  show  that 
she  intended  that  her  interest  in  the  stock  should 
be  sold;  and  I  want  to  disprove  that.  I  appreciate 
that  it  is  getting  close  to  the  question  of  a  line,  but 
I  submit 

The  Court:  (Continuing)  What  diffierence 
would  it  make  if  the  executor  had  the  intent  or  not, 
if  he  had  no  right  to  sell  if? 
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Mr.  Jones:  Well,  the  main  reason  that  I  put  it 
in  there  was  l)ecaiise  of  this  statement  in  respon- 
dent's 90-day  letter: 

*It  is  further  noted  that  you  contend  the 
stock  sold  was  singled  out  from  one-half  of  the 
estate  for  the  payment  of  bequests.  The  records 
indicate  the  Court  considered  this  to  be  a  sale 
of  community  property,  and  your  approval 
through  the  agent  was  obtained  before  the  sale 
was  authorized.' 

Now,  if  Mr.  Brown  in  submitting  this  matter 
didn't  intend  to  get  any  authority  to  sell  the  stock 
of  Mrs.  Larson,  obviously  that  statement  is  not 
supported. 

The  Court:  I  think  you  had  better  confine  it  to 
what  was  actually  done,  and  what  was  presented  to 
the  Court. 

I  don't  believe  that  this  witness  as  attorney  for 
the  executor  could  really  advise  anybody  by  his  in- 
tent unless  that  intent  was  expressed  in  this  matter 
presented  to  the  Court,  and  probably  in  such  a  way 
as  to  bind  Mrs.  Larson, — rather,  unless  she  had 
agreed  to  it,  or  it  was  understood  by  her  and  she 
understood  her  rights,  or  what  was  being  done  with 
reference  to  the  community  property,  if  anything. 

Mr.  Neblett:  Right  on  that  point,  Mr.  Hardy 
has  testified  over  and  over  again, — he  is  the  one 
(indicating  witness)  if  the  intent  is  admissible,  to 
be  the  one  to  testify  concerning  it.  He  has  testified 
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that  40%  of  the  shares  were  bemg  sold.  That  shnply 
means  broken  doMTi  to  plain  language  that  the  intent 
was  to  sell  the  community  stock,  as  I  see  it. 

Now,  this  witness  certainly  cannot  take  the  stand 
and  testify  to  a  contrary  intent.  I  mean  the  attor- 
ney. He  is  supposed  to  carry  out  the  intent  of  his 
[89]  client,  and  not  a  contrary  intent. 

Now,  the  evidence  shows  that  the  balance  of  the 
stock  was  tied  up.  It  shows  that  the  whole  com- 
munity estate  w^as  involved  in  the  transaction. 

The  Court:  Well,  I  believe  that  I  will  reconsider 
that  ruling  and  overrule  the  objection  and  let  it 
go  in. 

Q.  (Mr.  Jones,  continuing)  I  will  ask  you,  Mr. 
Brown,  what  was  your, — if  you  had  any  intent  in 
submitting  these  petitions  and  orders'? 

A.     Yes. 

Q.     As  to  whose  stock  was  being  sold? 

A.     Yes. 

Q.     What  was  that  intent? 

A.  To  sell  Mr.  Larson's  stock.  I  felt  that  we 
didn't  have  any  right  to  sell  Mrs.  Larson's  half  of 
the  community  to  pay  these  bequests.  As  a  matter 
of  fact,  I  discussed  that  with  Mr.  Parker  at  some 
time  or  other  in  comiection  with  this  because  I  ad- 
vised him  that  there  would  be  105,000  shares  left  to 
be  distributed  to  his  mother  even  though  all  of  the 
stock  was  sold." 
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(Witness  continuing) : 

We  did  not  consider  whether  there  was  any  neces- 
sity of  selling  the  stock,  or  any  other  assets  to  pay 
debts  of  the  estate.  I  didn't  feel  that  there  was  any 
necessity  of  selling  any  other  property  to  pay  debts. 
I  don't  think  the  question  as  to  the  necessity  of 
making  any  sale  of  assets  of  the  estate  to  pay  its 
debts  was  discussed  or  talked  over.  There  were  two 
things, — the  big  thmgs  were  the  legacies  and  the 
estate  tax.  So  far  as  I  know,  Mrs.  Larson  did  not 
exercise  any  control  or  direction  over  the  business 
matters  of  the  estate. 

I  prepared  the  final  account  of  the  executors  and 
followed  that  by  a  supplemental  accomit. 

Thereupon,  there  was  offered  and  received  in 
evidence  without  objection  the  inventory  and  ap- 
praisement of  the  estate,  which  was  marked  Peti- 
tioner's Exhibit  No.  7. 

There  was  also  offered  and  received  in  evidence 
without  objection  the  final  report  of  the  executor 
in  the  petition  for  distribution,  containing  report  of 
operating  expenses  and  of  all  the  assets  except  de- 
tails as  to  the  Larson  Building,  which  [90]  was 
marked  Petitioner's  Exhibit  No.  8. 

There  was  also  offered  and  received  in  evidence 
without  objection  a  copy  of  the  supplemental  re- 
port, which  was  marked  Petitioner's  Exhibit  No.  9. 

(Photostatic  copies  of  Petitioner's  Exhibits,  Nos. 
7,  8,  and  9,  are  attached  hereto  and  made  a  part 
hereof.) 
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(Witness  continuing) : 

I  didn't  prepare  the  financial  statement.  Mr.  Hoff- 
man prepared  that,  but  I  ])rei)ared  the  legal  part, 
submitting  it.  The  compilation  and  the  lists  and 
disbursements  were  handed  to  me  by  Mr.  Hoffman, 
and  attached  as  a  part  of  the  exhibit. 

"Mr.  Jones:  Petitioners'  Exhibits  8  and  9  with 
reference  to  the  facts  set  out  and  the  date  of  the 
proceedings. 

Mr.  Neblett:  We  accept  your  statement  as  being 
true. 

Mr.  Jones:  Does  the  same  thing  apply  to  the  de- 
tails of  the  financial  transaction  set  out  as  Exhibits 
3  and  4? 

Mr.  Neblett:  In  so  far  as  we  know,  they  are  all 
right.  We  will  ask  that  they  go  subject  to  check. 

Mr.  Jones:  Unless  you  advise  to  the  contrary, 
then,  it  may  be  assumed  that  the  recitals  contained 
in  those  reports  are  true  and  correct  ? 

Mr.  Neblett :  Yes. 

Mr.  Jones:  All  right.  That  is  all. 

The  Court:  Cross  examine."  [91] 

Cross  Examination 
(By  Mr.  Neblett)  : 

I  acted  upon  the  instructions  of  Mr.  Hardy  and 
Mr.  Parker  in  drawing  the  petition  for  distribution 
I  submitted  to  the  Court  in  the  Larson  Estate.  Mr. 
Hardy  and  Mr.  Parker  were  both  there  at  the  time 
the  information  was  given  to  me.   Mr.   Parker  is 
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Mrs.  Larson's  son,  who  is  the  step-son  of  Mr.  Lar- 
son and  who  was  employed  by  the  bank  shortly  after 
its  qualification  to  assist  in  the  administration  of 
this  estate.  I  miderstood  Mr.  Parker  was  represent- 
ing his  mother,  Rose  B.  Larson. 

We  felt  that  we  ought  to  consult  her  because  she 
was  the  residuary  legatee.  Apparently,  both  she  and 
Mr.  Parker  were  anxious  that  the  estate's  adminis- 
tration should  be  closed  as  soon  as  possible,  don't 
you  see;  so  that  is  it.  He  was  consulted  very  often 
in  connection  with  that. 

We  had  conferences  in  connection  w4th  these  peti- 
tions with  both  Mr.  Hardy  and  Mr.  Parker.  I  knew^ 
at  the  time  of  the  attempt  to  list  the  Sunshine  Min- 
ing Company  stock  on  the  New  York  Curb  Ex- 
change, well,  along  in  June,  just  at  the  time  Mr. 
Stolle,  after  Mr.  Hardy  had  been  elected  president 
of  the  mine  and  qualified;  it  was  along  about  June 
23  or  24  when  I  first  heard.  We  drew  the  option 
agreements  in  respect  to  the  stock  of  the  estate.  We 
knew  those  agreements  contained  the  limitation  on 
all  of  the  stock  of  the  community  estate.  After  Mr. 
Larson  was  deceased  on  June  17,  1934,  I  had  occa- 
sion to  read  the  will.  We  knew  of  the  provision  in 
Mr.  Larson's  will  in  paragraph  17,  which  provided: 
"The  executor  of  my  estate  shall  have  three  years 
if  necessary  to  liquidate  enough  profits  to  pay  all 
of  the  above  bequests",  and  we  discussed  that  very 
often  and  at  various  times.  [92] 
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(By  Mr.  Neblett)  : 

"Q.  In  other  words,  Mr.  Brown,  as  far  as  the 
bequests  were  concerned,  you  didn't  have  to  sell  the 
stock  at  all,  is  that  right,  under  the  will? 

A.     I  don't  think  that  is  right. 

Q.  Well,  tlie  wdll  says  you  had  three  years  to 
sell  the  stock  or  to  pay  the  bequests  % 

A.  If  w'e  hadn't  optioned  this  stock,  w^e  never 
would  have  gotten  over  $2.00  a  share  for  it. 

Q.  Exactly.  In  other  words,  in  listing  the  stock 
on  the  New  York  Exchange,  the  stock  retained  en- 
hanced in  value  to  the  stockholders? 

A.  Not  only  that,  but  the  stock  that  was  sold 
was  sold  for  a  great  deal  more  than  it  could  have 
been  sold  for  in  any  other  way.  One  half  of  the 
stock,  unless  it  had  then  been  sold,  would  not  have 
paid  the  bequests.  We  would  even  have  had  to  get 
into  the  real  estate  to  do  it." 


Thereupon, 

FRANK  H.  CHURCH, 

a  witness  for  the  taxpayer  was  sworn  and  testified 
as  follows: 

Direct  Examination 
(By  Mr.  Jones) : 

I  am  a  Public  Accountant,  and  carry  on  my  busi- 
ness at  Yakima,  Washinglon.  I  have  handled  most 
of  the  accounting  work  and  income  tax  work  of  the 
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Larson  Estate  and  Rose  B.  Larson  (petitioners 
here),  since  early  in  the  year  1935.  I  prepared  the 
1934  returns.  Mrs.  Larson  was  on  the  cash  basis. 
I  also  prepared  the  return  for  the  A.  E.  Larson 
Estate.  For  the  period  June  8,  1934,  after  Mr.  Lar- 
son's death,  to  December  31,  1934,  efforts  were  made 
to  include  all  of  the  income  and  by  an  inadvertence, 
all  of  the  income  applicable  to  the  community  estate 
as  well  as  income  and  expenses  were  included  in  the 
one  return.  The  income  tax  return  shows  a  net  in- 
come for  the  Estate  for  the  period  Jime  8,  1934  to 
December  31,  1934  of  $54,693.09.  [93] 

Thereupon,  there  was  offered  in  evidence  the 
original  notice  of  deficiency  (90-day  letter)  from 
the  Commissioner  of  Internal  Revenue,  dated  May 
16,  1940,  addressed  to  the  Estate  of  A.  E.  Larson, 
proposing  a  deficiency  of  $143,000-odd,  which  was 
marked  Petitioner's  Exhibit  No.  10.  (A  photostatic 
copy  is  attached  hereto  and  made  a  part  hereof.) 

(It  was  thereupon  stipulated  that  an  appeal  has 
been  taken  from  the  notice  of  deficiency  (Pet. 
Ex.  10),  and  that  the  Docket  Number  of  that  appeal 
is  104214.) 

(Witness  continuing)  : 

In  the  return  for  the  Estate  of  A.  E.  Larson  for 
the  period  from  June  7,  1934  to  December  31,  1934, 
I  included  interest  received  from  community  prop- 
erty obligations.  The  Item  "B"  in  the  petition  of 
interest  of  $2,374.68  represents  half  of  the  interest 
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that  was  included  in  the  return  for  the  Estate  for 
that  period.  Item  "C"  in  the  petition  of  rentals  of 
$9,782.49  represents  half  of  the  rentals  from  the 
commmiity  property,  the  total  of  which  was  included 
in  the  Estate  return  for  the  period  June  7,  1934  to 
December  31,  1934;  although  some  adjustments  have 
been  made  which  are  not  now  in  question. 

''Q.  (Mr.  Jones  continuing) :  Now,  referring  to 
item  'E',  dividends  of  $33,453.64,  I  will  ask  you 
whether  those  dividends  were  included  by  you  in 
the  dividends  reported  by  you  for  the  Estate  in  its 
income  tax  return  for  that  period? 

A.  I  think  the  amount  that  you  referred  to  in- 
cludes $1,570  or  $1,800  in  addition  to  one-half  of  the 
community. 

Q.     Well,  it  includes  an  adjustment,  does  it  not? 

A.    Yes. 

Q.  For  one-half  of  $3,600,  Surety  Finance  divi- 
dends? A.     That  is  right. 

Q.     And  one-half  of  $3,140  Surety  Finance? 

A.     That  is  right.  [94] 

Q.  Jiut  that  is  one-half  of  the  community  prop- 
erty included  in  the  Estate's  return,  is  that  right? 

A.     That  is  right. 

Mr.  Jones:     That  is  correct,  Mr.  Neblett? 

Mr.  Neblett:  That  is  correct,  except  that  we 
have  an  alternative  issue  on  that,  Mr.  Jones. 

Mr.  Jones:  Yes,  I  know  you  have.  I  know  that 
vou  have  asserted  that. 
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Mr.  Neblett:  Yes.  The  figure  of  $1,570  down 
there.  As  I  understand  it,  Mr.  Jones, — take  your 
assignments  of  error,  'E'  and  'H',  they  are  com- 
bined together. 

Mr.  Jones:     Yes. 

Mr.  Neblett:  Which  totals  up  $35,023.64,  isn't 
that  right? 

Mr.  Jones:  Well,  I  can't  tell  you  exactly  the 
figures,  but  they  do  enter  into  the  same  computation. 

Mr.  Neblett:  Exactly.  That  is  'E'  and  'H'  in 
the  amended  petition. 

Mr.  Jones:  I  have  no  doubt  that  we  can  adjust 
all  of  those  under  Rule  50,  but  I  wanted  the  record 
to  show. 

Mr.  Neblett :  Let  the  record  show  that  we  are  re- 
ferring to  Paragraph  5  E  and  H  of  the  amended 
petition. 

That  is  right,  is  it  not? 

Mr.  Jones:  Yes,  we  are  referring  to  paragraphs 
E  and  H  of  5  of  the  amended  petition. 

Q.  (Mr.  Jones,  continuing)  Now,  this  $1,570 
that  is  included  in  Item  H,  dividends  on  Surety 
Finance  Company,  did  you  include  that  in  the  Peti- 
tioners' return  for  the  period  from  January  1  to 
Jmie  7?  A.     I  included  one-half  of  the  $3,140. 

Q.  Just  a  minute.  She  made  a  return  for  the 
full  year. 

You  included  the  one-half  of  the  $3,140  dividends 
on  Surety  Finance  Company  stock  accrued  to  the 
date  of  Mr.  Larson's  death  in  the  income  tax  return 
of  the  petitioner,  Mrs.  Rose  B.  Larson,  didn't  you? 
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A.     Yes,  I  did. 

Q.  It  doesn't  make  any  difference  in  the  amount. 
It  makes  a  difference  if  it  should  be  held  that  it  is 
includable  in  the  Estate's  return  rather  than  her 
return?  A.     Yes,   that  is   right.   [95] 

Mr.  Jones:  That  is  the  only  difference.  Well,  I 
think  that  is  all." 

Cross  Examination 
(By  Mr.  Neblett) 

(Not  material  to  assignments  of  error.) 

Redirect  Examination 
(By  Mr.  Jones) 

Thereupon,  there  was  offered  and  received  in  evi- 
dence without  objection  a  document  referred  to  a 
Sunshine  Mining  Company  resolution  which  was 
marked  Petitioner's  Exhibit  No.  11. 

(A  photostatic  copy  of  said  exhibit  is  attached 
hereto  and  made  a  part  hereof.) 


Thereupon, 

SHIRLEY  1).  PARKER, 

a  witness  for  the  taxpayer,   was  duly  sworn   and 
testified  as  follows: 

Direct  Examination 
(By  Mr.  Jones) : 

Mrs.  Larson  is  my  mother.  I  got  up  to  Yakima 
about  the  next  day  after  Mr.  Larson's  death  on 
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Jiine  7,  1934.  I  had  not  been  there  for  a  great  many 
years.  I  took  mother  on  a  trip  for  her  health  and 
then  came  back  in  a  few  months.  The  first  time  we 
got  back  was  the  latter  part  of  July  1934.  From 
that  time  on,  1  had  a  part  in  the  administration  of 
the  Larson  Estate  by  the  Yakima  Bank ;  my  mother 
arranged  with  Mr.  Hardy,  the  president  of  the 
bank,  which  was  the  executor  of  the  Estate,  to  em- 
ploy me  at  the  bank  throughout  the  period  of  the 
executorship.  [96] 

My  mother  attended  to  very  few  of  the  business 
affairs  herself,  if  any.  I  acted  for  her  after  Mr. 
Larson's  death. 

I  have  heard  Mr.  Hardy's  testimony  that  there 
was  some  discussion  with  me  about  the  optioning 
and  sale  of  the  Sunshine  Mining  Company's  stock; 
there  was  some  discussion  about  it  after  we  got  up 
here  from  California. 

There  was  some  discussion  that  mother's  stock 
could  not  be  interfered  with  or  sold  for  Mr.  Lar- 
son's debts  or  bequests.  The  discussion  was  among 
the  attorneys,  Mr.  Hardy  and  Mr.  Brown  and  his 
associate. 

There  was  nothing  done  in  1934  in  the  way  of 
approving  or  consenting  to  any  sale  by  my  mother 
of  her  interest  in  the  community  "Sunshine  stock". 
The  only  time  we  ever  petitioned  specifically  for 
mother  to  sell  some  stock  for  her  was  after  some 
had  been  distributed  out  of  the  Estate  imder  the 
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auspices  of  the  Court  so  that  mother  could  sell  her 

own  stock. 

Cross  Examination 
(By  Mr.  Neblett)  : 

I  was  not  aware  of  tlie  plan  to  distribute  the 
stock  on  the  New  York  Stock  Exchange  until  after 
I  got  up  here  from  California,  the  latter  part  of 
August,  and  the  options  were  signed  on  June  30, 
1934.  That  was  the  first  time  I  learned  about  it.  I 
hadn't  heard  any  discussion  about  listing  the  stock 
on  the  New  York  Curb  Stock  Exchange  prior  to 
Mr.  Larson's  death.  P]*ior  to  Mr.  Larson's  death, 
I  was  at  Los  Angeles,  California.  I  had  been  there 
for  about  25  years. 

I  knew  several  months  after  the  option  agree- 
ments had  been  entered  into  that  they  contained  a 
limitation  of  the  sale  of  any  more  stock  of  the 
Larson  Conmiunity  Estate.  I  don't  know  anything 
about  the  discussions  had  between  the  various  stock- 
holders in  order  to  get  the  stock  listed  on  the  New 
York  Curb.  [97] 

After  Mr.  Larson's  death,  I  came  back  the  last 
of  July  1934,  and  then  took  my  mother  on  a  trip 
that  winter,  about  Christmas  time;  and  was  gone 
several  months,  and  got  back  again  I  think  about 
the  first  of  March,  1935.  I  don't  think  I  got  back 
from  California  as  early  as  July  5,  1934,  because 
I  was  gone  over  30  days,  I  think,  and  didn't  leave 
until  between  the  12th  and  the  14th  of  June,  1934. 
I  read  over  Mr.  Larson's  will  after  his  death.  There 
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was  a  plirase  in  the  will  to  the  effect  that  they  had 
at  least  three  years  to  sell  stock  to  pay  bequests. 
I  am. familiar  with  the  ajDpointment  of  an  adminis- 
trator de  bonis  non  with  the  will  annexed  in  the 
Estate  of  A.  E.  Larson.  I  am  the  administrator 
de  bonis  non. 

(Mr.  Jones)  :  I  might  say,  so  that  your  Honor 
will  know  what  we  are  talking  about,  that  in  May 
of  1935  the  Bank  filed  a  final  accomit  and  petition 
for  discharge  and  the  Estate  having  been  practically 
administered,  except  for  the  payment  of  some  lega- 
cies and  the  settlement  of  some  taxes,  the  bank  was 
relieved  and  there  were  reserved  15,000  shares  of 
Sunshine  Mining  Company  stock,  together  with  some 
$45,000  cash.  The  bank  was  discharged,  and  Mr. 
Parker  was  appointed  administrator  de  bonis  non  to 
settle  the  unpaid  bequests,  and  hold  the  cash  and 
settle  the  taxes. 

Thereupon,  the  individual  income  tax  return  of 
Mrs.  Rose  B.  Larson  for  the  year  1934  was  offered 
and  received  in  evidence  and  marked  Petitioner's 
Exhibit  No.  12. 

(A  photostatic  copy  is  attached  hereto  and 
made  a  part  hereof.) 

(Petitioner-taxpayer  rested.)  [98] 
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Thereupon, 

CARL  M.  STOLLE, 

a  witness  for  the  Commissioner  of  Internal  Rev- 
enue, was  duly  sworn  and  testified  as  follows: 

Direct  Examination 
(By  Mr.  Neblett) : 

In  1934  I  secured  from  the  Estate  of  A.  E.  Larson 
options  calling  for  the  purchase  of  Sunshine  Min- 
ing Company  stock.  My  recollection  is  that  it  was 
70,000  shares  under  option;  and  a  so-called  agree- 
ment of  purchase  in  the  amount  of  10,000  shares, 
which  later  became  15,000  shares.  I  had  options 
with  other  purchasers  than  the  Larson  Estate. 

"Mr.  Jones:  May  this  testimony  be  understood 
to  be  under  the  same  objection  to  the  testimony  as 
was  submitted  to  Mr.  Hardy's? 

The  Court:    Yes." 

(Witness  continuing)  : 

Some  of  the  holders  of  stock  I  talked  to  were  Alec 
Miller,  J.  B.  Cox  and  Mrs.  Hull.  I  attempted  to 
secure  the  options  and  shares  because  it  came  to  my 
attention  that  Mr.  Walter  Seligman,  of  J.  W.  Selig- 
man  Company  of  New  York  City,  was  an  owner  of 
a  substantial  amount  of  stock.  Through  correspon- 
dence with  him,  it  was  developed  that  he  would  be 
very  desirous  of  seeing  the  stock  listed  on  the  New 
York  Curb,  or  at  least  at  that  time  listing  privileges 
obtained  for  trading  in  the  stock  on  the  New  York 
Stock  Exchange.  It  was  in  furtherance  of  that  pro- 
gram that  I  endeavored  to  obtain  options  from  the 
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larger  stockholders  of  Sunshine  Mining  Company 

stock. 

My  activities  up  to  the  time  of  the  death  of  Mr. 
A.  E.  Larson  on  June  7,  1934  were:  Following  the 
correspondence  mentioned  heretofore,  I  visited 
Yakima,  Washington,  and  Kellogg,  Idaho,  a  number 
of  times,  discussing  this  matter  with  Director  L.  H. 
Dills,  Alec  Miller,  Mr.  Carroll,  Mr.  J.  B.  Cox,  and 
on  one  occasion,  Mr.  A.  E.  Larson.  The  only  discus- 
sion I  had  with  Mr.  Larson  [99]  prior  to  his  death 
relative  to  listing  the  stock  on  the  New  York  Stock 
Exchange  occurred,  I  believe,  in  the  latter  part  of 
April  or  early  in  May.  The  exact  date  is  not  now 
clearly  in  my  memory,  but  it  was  along  about  that 
time;  and  his  distinct  feeling  was  that  he  was 
against  such  a  proposal.  These  four  larger  stock- 
holders were  to  give  the  options  in  the  first  instance ; 
they  were  Mr.  A.  E.  Larson,  Mr.  J.  B.  Cox,  Mr. 
Alec  Miller,  and  Mrs.  N.  P.  Hull,  the  widow  of  Mr. 
N.  P.  Hull  who  was  originally  one  of  the  largest 
stockholders. 

I  had  a  conference  with  Mr.  Hardy,  Mr.  Miller, 
Mr.  Cox  and  Mr.  Hull  relative  to  acquiring  options 
on  their  stock,  and  it  was  followmg  Mr.  Larson's 
death  that  I  had  my  first  consultation  with  Mr. 
Hardy. 

Prior  to  my  meeting  with  Mr.  Hardy,  as  I  have 
stated  here  before,  a  number  of  conversations  with 
Mr.  Miller  and  Mr.  I.  H.  Dills,  principally,  and 
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Mr.  Cox,  but  due  to  the  fact  that  I  was  not  able  at 
that  time  to  gain  the  consent  or  help  of  Mr.  A.  E. 
Larson,  actual  figures  were  not  discussed;  actual 
figures  of  the  amount  of  options  which  I  would  re- 
quire were  not  discussed  imtil  Mr,  Hardy  came  into 
the  picture  following  the  death  of  Mr.  Larson.  After 
one  or  two,  or  perhaps  on  a  third  visit  to  Yakima 
following  Mr.  Larson's  death,  I  made  real  progress 
with  Mr.  Hardy  in  selling  the  idea  that  it  was  a 
desirable  thing.  At  that  time  I  had,  of  course,  in  my 
own  mind,  formulated  and  then  discussed  with  these 
gentlemen,  the  four  mentioned  heretofore,  specific 
amounts.  Now,  while  at  the  time  I  had  no  exact 
figure  of  percentage  in  mind, — my  outline  of  the 
amount — ,  the  total  required  figured  approximately 
40%  of  the  various  total  holdings  of  these  four 
enumerated. 

I  knew  the  total  holdings  of  the  Larson  Estate; 
my  best  recollection  is  that  I  considered  it  to  be 
210,000  shares.  It  was  my  purpose  to  get  40%  of 
[100]  230,000  shares.  It  was  also  my  purpose  to  get 
40%,  or  approximately  that,  of  Mr.  Hull's  entire 
holdings,  of  Mr.  Cox's  entire  holdings,  and  of  Mr. 
Miller's  entire  holdings.  I  succeeded  in  getting  ap- 
proximately 40%  of  these  gentlemen's  entire  hold- 
ings. The  reason  advanced  as  to  why  these  large 
stockholders  should  give  me  40%  of  their  holdings 
was,  briefly,  because  a  company  of  that  size  and  im- 
portance required  for  the  benefit  of  their  stock- 
holders a  much  better  and  broader  market  than  at 
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that  time  existed.  The  stock,  I  believe,  was  traded 
in, — so-called — traded  over  the  comiter  in  Seattle, 
and  was  listed  in  Spokane;  but  the  total  amount  of 
trading  in  those  centers  obviously  was  very  limited. 

It  was  further  suggested  that  through  such  an 
operation — that  is,  broadening  of  the  market,  mak- 
ing the  stock  that  was  then  not  very  negotiable — 
a  readil}-  salable  item,— would  enhance  its  value.  It 
would  enhance  tlie  value  of  the  Sunshine  Mining 
Company  stock.  I  said  something  to  these  stock- 
holders relative  to  any  enhancement  in  value  of  the 
stock  remaining  in  their  A^arious  possession.  As  a 
matter  of  fact,  the  specific  statement,  as  I  recall 
it,  was  to  the  effect  that — as  an  example — if  a  per- 
son owned  10,000  shares,  and  gave  us  an  option  on 
4,000  shares,  that  the  result  of  the  operation  in  its 
entirety  would  mean  that  the  remaining  6,000  shares 
would  equal  in  market  value  the  then  current  market 
value  for  the  entire  10,000  shares  in  addition,  of 
course,  to  which  they  would  have  the  cash  consid- 
eration for  the  4,000  shares  under  option.  This  illus- 
tration that  I  have  just  given  you,  was  used  in  con- 
nection with  the  acquisition  of  these  options  from 
these  four  large  stockholders. 

These  options  that  I  acquired  were  later  written 
up.  I  heard  the  testimony  regarding  them  here 
today.  I  was  familiar  with  the  fact  that  each  of 
these  options  contained  the  name  of  a  specific  cer- 
tificate. [101]   The  options  were  drawn  under  my 
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direction.  These  same  sijecified  certificates  were  later 

acquired  when  the  options  were  exercised. 

Cross  Examination 
(By  Mr.  Jones)  : 

I  never  talked  to  Mrs.  Larson  about  any  sale  of 
her  stock.  I  talked  to  Mr.  Parker.  In  talking  with 
Mr.  Parker,  I  did  not  distinguish  between  the  sale 
of  any  interest  of  Mrs.  Larson  and  the  sale  of  any 
interest  of  the  decedent  in  the  stock;  I  do  not  be- 
lieve so. 

I  w^anted  to  tie  up  a  certain  number  of  shares.  I 
just  didn't  start  out  saying,  "I  want  such  and  such 
a  percentage  of  such  and  such  stockholders".  I 
wanted  a  certain  amount  of  shares,  and  it  just  hap- 
pened to  work  out  at  40%  of  the  total  of  the  options. 
I  had  no  specific  percentage  figure  in  mind,  but  I 
did  have  a  memorandum  showing  the  number  of 
shares  held  by  the  four  people  mentioned.  Of  that 
amount,  it  happened  to  figure  out  somewhere  be- 
tween %  and  40%  of  each  of  those  holdings,  the 
amounts  I  wanted  as  a  minimum  requirement.  It 
was  first  figured  I  wanted  80,000  shares  from  the 
Larson  interests,  and  ultimately  it  w^as  increased  to 
85,000  shares.  It  didn't  make  any  difference  to  me 
whether  it  came  out  of  Mr.  or  Mrs.  Larson's  half. 
I  didn't  make  any  attempt  to  distinguish  it. 
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CAEROLL  M.  HULL, 

a  witness  for  the  Commissioner  of  Liternal  Rev- 
enue, was  duly  sworn  and  testified  as  follows: 

Direct  Examination 
(By  Mr.  Neblett)  : 

I  was  acquainted  with  the  officers  of  the  Sunshine 
Mining  Company  in  [102]  Yakima  in  Jime,  1934; 
I  was  a  director  at  that  time.  I  knew  Mr.  Hardy, 
Mr.  Cox,  Mr.  Stolle  and  Mr.  Miller.  Mother  and 
I  were  interested  in  Smishine  Mining  Company 
stock.  At  that  time,  my  mother  had  58,000  and  I 
believe  it  was  58,176 — I  am  not  sure  of  the  small 
numbers, — but  it  was  58,000  and  something.  I  had 
just  a  few  shares  at  that  time, — very  few.  It  was 
just  my  mother's  stock  that  was  approached  rela- 
tive to  the  option.  I  had  a  conference  representing 
my  mother  with  Mr.  Miller,  Mr.  Hardy,  and  Mr. 
Cox  relative  to  the  options  of  the  stock  of  the  larger 
stockholders. 

At  the  hrst  conference,  when  this  was  instigated, 
I  was  in  the  East  at  the  time.  I  was  notified  by 
telegram  of  Mr.  Larson's  death,  and  I  got  here  as 
soon  as  I  could  get  here.  I  got  here  about  the  middle 
or  tenth,  I  think,  of  July.  And  I  talked  to  the 
various  ones, — Mr.  Hardy  and  Mr.  Miller,  and  to 
Mr.  Stolle. 

"Mr.  Jones:  I  meant  to  suggest, — I  assume  this 
testimony  is  also  subject  to  my  objection? 
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(Testimony  of  Carroll  M.  Hull.) 

The  Coui't:  Yes,  it  may  be  subject  to  the  same 
ruling. 

Mr.  Jones:    And  exception." 

Substantially  the  same  things  that  have  been  testi- 
fied to  here  were  said  about  the  optioning  so  many 
shares  of  my  mother's  stock, — that  our  remaining 
stock  would  be  worth  substantially  as  much  as  the 
whole  amomit  was  before,  and  it  was  necessary  for 
these  people  to  have  about  that  amount  of  stock 
and  that  the  deal  was  subject, — that  we  all  go  in 
on  it. 

We  sold  10,000  shares  of  mother's  outright  and 
optioned  22,000  shares.  We  sold  10%  and  then  op- 
tioned approximately  40% ;  I  think  the  amount  op- 
tioned was  about  38%.  [103] 

I  don't  think  we  would  have  optioned  our  stock 
if  the  other  stockholders  had  not  optioned  theirs. 

Cross  Examination 
(By  Mr.  Jones)  : 

I  didn't  have  any  talk  with  my  mother  about 
these  options.  I  did  not  have  any  talk  with  Mr. 
Parker  about  them.  I  did  not  know  anything  about 
whether  his  share  or  interest  was  being  sold  or 
intended  to  be  sold  as  far  as  the  Larson  estate  goes. 
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Thereupon, 

SHIRLEY  D.  PARKER, 

was  recalled  as  a  witness  for  the  Commissioner  of 
Internal  Revenue,  and  testified  as  follows: 

Direct  Examination 
(By  Mr.  Neblett)  : 

I  am  familiar  with  the  suit  in  the  matter  of  the 
Estate  of  A.  E.  Larson,  deceased,  and  Shirley  D. 
Parker,  administrator  de  bonis  with  the  will  an- 
nexed of  the  Estate  of  A.  E.  Larson,  deceased,  and 
others,  against  R.  M.  Hardy,  Docket  No.  8561. 

''Now,  in  bringing  that  suit,  Mr.  Parker,  did  you 
or  did  you  not  act  as  the  agent  of  your  mother, 
Rose  B.  Larson? 

Mr.  Jones :  I  object  to  that  as  calling  simply  for 
a  conclusion.  It  is  calling  for  his  conclusion. 

Mr.  Neblett:  We  think  that  it  is  a  proper  ques- 
tion, your  Honor. 

Mr.  Jones:    The  record  shows  who  he  acted  for, 

and  shows  in  detail  in  whose  behalf  the  suit  was 

brought.  [104] 
***** 

The  Court :     You  may  answer  the  question. 

A.  Well,  I  brought  that  before  the  Superior 
Court  of  the  State  of  Washington  to  help  probate 
an  estate.  It  hadn't  been  finished  probating  yet  by 
the  bank. 

Q.  (By  Mr.  Neblett) :  In  bringing  that  suit, 
weren't  you  acting  for  and  on  behalf  of  your  mother. 
Rose  B.  Larson? 
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(Testimony  of  Shirley  D.  Parker.) 

A.  Not  any  more  than  I  was  for  any  other  tax- 
payers that  have  rights  to  be  adjudicated.  The  estate 
hadn't  been  probated  yet.  It  hadn't  been  finished. 
I  am  administrator  de  bonis  non  there. 

Q.     I  miderstand  that.  A.     Yes. 

Q.  But  didn't  you  talk  to  your  mother  prior  to 
the  bringing  of  this  suit? 

A.     Yes,  I  have  talked  to  my  mother  many  times. 

Q.     Relative  to  this  petition  that  you  filed? 

A.     Yes,  I  have  discussed  that. 

Q.     Didn't  she  acquiesce  in  your  bringing  it? 

A.     No,  she  objected  to  my  bringing  it. 

Q.     She  objected  to  your  bringing  it? 

A.  Yes,  she  didn't  like  it,  and  I  said  there  were 
some  matters  that  ought  to  be  straightened  out  in 
there,  and  we  ought  to  bring  it. 

Q.  Whom  were  you  representing  then,  in  your 
opinion  ? 

A.  I  was  representing  our  own  interests  and  the 
taxpayers  of  the  County. 

Mr.  Neblett :  Just  a  minute,  your  Honor.  I  think 
that  I  can  straighten  this  out. 

If  your  Honor  please,  if  you  will  just  bear  with 
me  a  second,  I  think  that  I  can  find  this. 

The  Court :    All  right. 

Q.  (By  Mr.  Neblett)  :  Mr.  Parker,  I  ask  you  if 
in  the  matter  of  A.  E.  Larson,  deceased,  and  also 
Shirley  D.  Parker,  administrator.  No.  28930,  you 
gave  a  deposition,  the  deijosition  of  Shirley  D. 
Parker,    taken    September    29,    1936,    before    Fred 
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(Testimony  of  Shirley  D.  Parker.) 
Velikanje,  Notary  Public,  Yakima  County,  Wash- 
ington. 

Do  you  recall  giving  a  deposition  at  that  time? 

[105] 

A.     Well,  I  don't  recall  the  exact  date.  I  will 
recall  it  probably  if  I  see  it. 

Q.     All   right.  Let  me  refresh  your  recollection 

here  now. 
***** 

Q.     (Mr.   Neblett)      Did  you  further  testify  in 
this  deposition  as  follows: 

'Q.  In  other  words,  he  thought  the  stock 
would  raise  so  that  the  balance  of  the  stock 
would  be  worth  as  much  as  all  the  stock  before 
it  was  listed? 

A.  Yes.  Thought  when  they  got  it  on  the 
market,  Seligman  would  put  the  stock  up  so 
the  balance  would  be  worth  practically  the  same 
as  it  was  before  it  was  listed. 

Q.  Tell  you  anything  else?  Tell  you  about 
the  reason  of  the  10,000  and  70,000? 

A.  Well,  he  said,  "We  will  get  this  money 
on  hand  and  pay  off  these  legacies." 

Q.    And  is  that  all  he  told  you? 

A.  Well,  practically  all,  details  about  those 
points. 

Q.  Did  he  tell  you  how  much  stock  Selig- 
man said  he  had  to  have? 

A.  Yes,  he  told  me  that  40%  of  the  Larson 
estate,  40%  of  the  Miller  holdings,  40%  of  the 
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(Testimony  of  Shirley  D.  Parker.) 

Cox  holdings,  and  40%   of  the  Hull  holdings, 
were  necessary. 

Q.     Necessary  for  whom? 

A.  Seligman  and  (Vnnpany,  before  they 
would  list  the  stock. 

Q.  Whom  did  he  tell  you  had  told  him  that ; 
where  did  he  get  his  information  about  that? 

A.  Well,  I  don't  know;  I  presume  from 
Grande- Stolle. 

Q.  Let's  see,  the  Larson  estate  had  210,974 
shares,  approximately  211,000? 

A.     Yes. 

Q.  When  did  he  tell  you  about  the  40% 
stuif,  prior  to  the  time  you  went  before  Judge 
Milroy  the  first  time? 

A.     I  think  so,  yes. 

Q.  Let's  see,  40%  of  210,974  would  be  84,389 
shares,  and  you  were  only  optioning  and  listing 
80,000—10,000  selling  and  70,000  optioning.  Did 
he  say  it  would  be  40%;  or  approximately  40%  ? 

A.  Probably  said  approximately  40%,  but 
he  also  elaborated  on  the  fact  that  Mr.  Miller 
and  the  others  put  up  a  bigger  percentage  of 
their  holdings  than  the  Larson  estate.  He  said, 
''See,  I've  given  you  a  good  deal".  His  idea  all 
the  time  was  on  selling  me  what  a  good  deal  he 
made  for  the  Larson  estate.' 

This  is  the  deposition  of  Shirley  D.  Parker,  taken 
in  the  matter  of  the  Estate  of  A.  E.  Larson. 
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(Testimony  of  Shirley  D.  Parker.) 

Now,  do  you  remember  testifying  like  that,  Mr. 
Parker?  [106] 

Mr.  Jones:  I  object  to  that  as  irrelevant  and 
immaterial,  and  not  proper  cross  examination,  if 
that  is  what  it  is  supposed  to  be. 

The  Court:     This  is  his  own  witness  now. 

Mr.  Neblett :     That  is  right. 

Mr.  Jones:  Then,  if  he  makes  him  his  own  wit- 
ness,— it  isn't  tied  up.  If  he  is  just  moving  the 
complaint  over  here,  what  he  has  read  there  hasn't 
any  relation  to  the  complaint. 

The  Court :  The  only  relation  I  can  see  is  whether 
it  might  be  contradictory  to  something  which  has 
been  given  before.  Of  course,  being  his  own  witness, 
he  can't  impeach  him,  but  he  is  in  somewhat  the 
nature  of  an  adverse  witness  here. 

I  will  ask  him  if  he  so  testified? 

The  Witness:    I  so  testified.  It  sounds  like  it  is. 

The  Court:  Now,  I  think  that  is  about  as  far 
as  you  can  go  with  this  deposition. 

Mr.  Neblett:    All  right,  your  Honor. 

The  Court:  And  this  offer  to  introduce  the  rec- 
ords and  the  case  of  the  Estate  of  A.  E.  Larson 
against  Hardy,  is  it, — or  the  executor? 

Mr.  Jones:    Against  Hardy  and  the 

The  Court :  Interposing)  It  is  entirely  too  tenu- 
ous in  the  matter  of  any  involving  of  the  petitioner 
in  the  present  tax  case. 

Mr.  Neblett :  Yes.  If  your  Honor  please,  I  would 
like  to  refer  to  the  fact,  too,  that  the  findings  of 
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(Testimony  of  Shirley  D.  Parker.) 

fact  of  this  whole  suit,  the  petitioner's  which  I  was 

trying  to  introduce  here,  is  referred  to  in  A.   E. 

Larson,  No.  27481,  Superior  Court  of  Washington, 

August  25,  1939;  93  Pac.  2,  (431).  That  is  the  case 

which  includes  the  findings  of  fact  based  on  this 

I)etition. 

The  Court:  Well,  does  it  make  any  finding  as  to 
whether  it  is  community  property  sold  or  not? 

The  Witness:    No. 

Mr.  Neblett:     No,  your  Honor. 

The  Court :    I  will  sustain  the  objection. 

Mr.  Neblett:  Could  we  have  this  complaint 
marked  for  identification  as  an  offer  of  proof  ?  [107] 

The  Court :  You  may  have  it  marked  for  identifi- 
cation and  offer  it,  and  the  offer  will  be  denied  and 
the  exception  allowed. 

What  will  be  the  number? 

The  Clerk:  Marked  for  identification  as  Re- 
spondent's Exhibit  'E'. 

(Document  referred  to,  (M.  F.  I.)  Petition 
and  Complaint,  was  marked  for  identification 
as  Respondent's  Exhibit  E.)" 

(Witness  excused.) 


Thereupon,  there  was  offered  in  evidence  a  copy 
of  a  Petition  for  Appointment  of  Administrator 
de  bonis  non  with  the  will  annexed.  Objection  to 
materiality  of  the  document  was  overruled,  and  the 
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said  document  was  admitted  and  marked  Respon- 
dent's Exhibit  ''F". 

(A  photostatic  copy  is  attached  hereto  and 
made  a  part  hereof.) 

With  permission  and  without  objection,  taxpayer 
offered  and  there  were  received  in  evidence  a  copy 
of  Petition  for  Family  Allowance  filed  June  14, 
1934,  and  order  authorizins;  it,  which  documents 
were  marked  as  Petitioner's  Exhibit  No.  13.  (A 
photostatic  copy  of  each  is  attached  hereto  and 
made  a  part  hereof.) 

"Mr.  Neblett:  May  I  ask  the  purpose  in  offer- 
ing that? 

Mr.  Jones:  Simply  to  tie  up  with  the  accounts 
that  have  been  filed  here  which  show  that  there  was 
to  be  a  payment  to  Mrs.  Larson  of  a  certain  sum, 
and  whether  those  payments  made  to  her  should  be 
charged  as  income,  and  to  that  extent  the  allowance 
of  $5,000  and  $1,500  a  month,  that  would  be  charged 
against  Corpus  and  not  income. 

Now,  the  next  thing,  I  sent  you  a  list  of  claims, 
and  I  miderstood  if  you  didn't  advise  me  to  the 
contrary,  you  would  have  no  objection. 

Mr.  Neblett:     Could  I  see  the  list  of  claims! 

Mr.  Jones:  Yes,  I  have  got  it  here.  Here  it  is. 
(Document  handed  to  Mr.  Neblett  by  Mr. 
Jones.)  [108] 

Mr.  Neblett:  Mr.  Jones,  don't  all  of  these  claims 
appear  in  the  executor  accounts? 
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Mr.  Jones:  They  appear  iii  the  accounts,  but 
they  don't  appear  separately  set  forth.  This  is  a 
copy  of  the  claims  on  file. 

Mr.  Neblett :  We  have  no  objection,  subject  to 
check. 

Mr.  Jones:    I  have  sent  you  a  copy. 

Mr.  Neblett:    I  have  a  copy. 

Mr.  Jones:     The  next  number,  then,  is  14? 

The  Clerk:    14. 

The  Court:     Admitted. 

(Dociunent  referred  to,  List  of  Claims, 
marked  and  received  in  evidence  as  Petitioner's 
Exhibit  14.)" 

(A  photostatic  copy  of  Petitioner's  Exhibit 
14  is  attached  hereto  and  made  a  part  hereof.) 

"Mr.  Jones:  Is  there  any  question  but  that  the 
85,000  shares  referred  to  by  the  respondent  in  a 
deficiency  letter  is  the  same  85,000  shares  that  we 
have  been  considering  here  in  the  testimony? 

Mr.  Neblett:  If  your  Honor  please,  I  don't  think 
there  is  any  question  at  all  about  that.  We  have  been 
proceeding  on  the  theory  that  this  85,000  shares  here 
is  involved  in  this  case. 

Mr.  Jones :  I  just  want  to  be  sure  that  that  is  the 
85,000  shares  that  respondent  refers  to,  so  there 
won't  be  any  presumption  that  there  is  another 
85,000  shares  not  covered  in  the  testimony. 

Mr.  Neblett:     No,  no;  that  is  the  85,000  shares. 

(Both  parties  rested.)   [109] 
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The  foregoing  is  all  of  the  material  evidence  ad- 
duced at  the  hearing  before  the  Board  of  Tax  Ap- 
peals, and  the  same  is  approved  by  the  undersigned. 
J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Counsel  for 
Petitioner  on  Review. 
(Sgd)  H.  B.  JONES, 

Counsel    for    Respondent    on 
Review. 

The  foregoing  is  all  of  the  material  evidence  ad- 
duced at  the  hearing,  and  in  order  that  the  same 
may  be  preserved  and  made  a  part  of  the  record, 
this  Statement  of  Evidence  is  duly  approved  and 
settled  this  day  of  ,  1942. 


Member,  U.  S.  Board  of  Tax 
Appeals. 
CRM/csl 
3/1942 

[Endorsed] :    Filed  Apr.  28,  1942.  [110] 
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PETITIONER'S  EXHIBIT  2 

Surety  Finance  Company 

I,  Maynard  Cary,  Assistant  Secretary  of  the 
Surety  Finance  Company  of  Yakima,  hereby  cer- 
tify that  at  a  meeting  of  the  Board  of  Trustees  of 
said  corporation  duly  held  on  the  19th  day  of  De- 
cember, 1934,  at  which  a  quorum  was  present,  the 
following  resolution  was  adopted: 

''It  was  moved  by  Herbert  A.  Shaw,  seconded 
by  William  B.  Dudley,  unanimously  carried, 
that  the  regular  4%  dividend  be  declared  to  all 
stock  holders  of  record  payable  December  31, 
1934." 

In  Witness  Whereof,  I  have  hereunto  set  my 
name  and  affixed  the  corporate  seal  of  the  said 
Surety  Finance  Company  of  Yakima,  this  11th  day 
of  September,  1940. 

[Seal]  M.   CARY, 

Assistant  Secretary. 

State  of  Washington, 
County  of  Yakima — ss. 

Subscribed  and  Sworn  to  before  me  this  11th  day 
of  September,  1940,  by  the  above  named  Maynard 
Cary,  known  to  me  to  be  the  Assistant  Secretary 
of  the  Surety  Finance  Company  of  Yakima,  a  cor- 
poration. 

[Seal]  E.  M.  FISHER, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  in  Yakima.  [114] 
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PETITIONER'S  EXHIBIT  3 

In  the  Superior  Court  of  the  State  of  Washington, 
in  and  for  Yakima  County. 
(In  Probate) 
Filed  2-27-35 

No.  8561 

In  the  Matter  of  the  Estate  of  A.   E.  LARSON, 
Deceased. 

PETITION  TO  SELL  PERSONAL 
PROPERTY 

Comes  now  the  Yakima  First  National  Bank,  and 
respectfully  shows  to  the  court  as  follows,  to-wit : 

1. 

That  it  is  the  duly  appointed,  qualified  and  acting 
executor  of  the  above  entitled  estate. 

2. 

That  no  inventory  has  as  yet  been  filed  herein,  but 
that  included  amongst  the  assets  of  said  estate  are 
210,974  shares  of  stock  of  the  Simshine  Mining 
Company. 

3. 

That  on  the  26th  day  of  July,  1934,  your  peti- 
tioner was  authorized  to  sell  outright  10,000  shares 
of  said  Sunshine  Mining  stock  at  the  rate  of  $5.82% 
a  share  to  Grande,  Stolle  &  Company,  payment  to  be 
made  at  the  rate  of  $2.00  per  share  on  the  1st  day 
of  September,  1934,  and  the  balance  on  or  before 
the  15th  day  of  December,  1934.  That  the  said 
Grande,   Stolle   &   Company  have  now  o:ffered  to 
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purchase  outright  for  casli  15,000  shares  of  said 
stock  to  net  a  return  of  $5.82^2  per  share  to  said 
estate,  and  your  petitioner  believes  it  for  the  best 
interest  of  said  estate  that  said  offer  be  accepted 
and  that  said  additional  5000  shares  be  sold,  in 
order  that  it  will  [115]  have  sufficient  funds  on 
hand  to  pay  the  costs  of  administration,  the  widow's 
allowance  and  the  special  bequests. 

Wherefore,  your  petitioner  i)rays  for  an  order 
authorizing  it  to  sell  15,000  shares  of  said  Sunshine 
Mining  stock  to  Grande,  Stolle  &  Company,  a  cor- 
poration, on  the  basis  of  $5.82%  per  share. 

RIGG,  BROWN  &  HALVERSON, 
Attorneys  for  Petitioner. 

State  of  Washington, 
County  of  Yakima — ss. 

E.  P.  Hoffman,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  trust  officer  of 
Yakima  First  National  Bank,  petitioner  above 
named,  and  makes  this  verification  for  and  on  its 
behalf,  being  authorized  so  to  do;  that  he  has  read 
the  within  and  foregoing  Petition  to  Sell  Personal 
Property,  knows  the  contents  thereof  and  believes 
the  same  to  be  true. 

E.  P.  HOFFMAN 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  July,  1934. 

NAT  U.  BROWN, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima.  [116] 
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PETITIONER'S  EXHIBIT  4 

In  the  Superior  Court  of  the  State  of  Washington, 

in  and  for  Yakima  Coimty. 

No.  8561 

In  the  Matter  of  the  Estate  of  A.  E.  LARSON, 
Deceased. 

ORDER  AUTHORIZING  SALE  OF 
PERSONAL  PROPERTY 

This  matter  coming  on  to  be  heard  upon  the 
petition  of  the  Yakima  First  National  Bank,  as 
executor,  for  authority  to  sell  15,000  shares  of  capi- 
tal stock  of  the  Smishine  Mining  Company  to 
Grande,  Stolle  &  Company  to  net  the  estate  $5.82% 
per  share,  the  executor  being  represented  by  its 
counsel,  Rigg  Brown  &  Halverson,  and  Rose  Lar- 
son, the  surviving  widow  and  residuary  legatee, 
being  represented  by  her  agent,  Shirley  Parker, 
and  the  court  having  heard  the  evidence  and  being 
fully  advised  in  the  premises, 

Now,  Therefore,  It  Is  Ordered  that  the  executor 
be  and  it  is  hereby  authorized  to  sell  15,000  shares 
of  stock  of  the  Sunshine  Mining  Company  for  the 
net  price  of  $5,821/2  per  share;  and 

It  Is  Further  Ordered  that  this  order  shall  super- 
sede the  order  made  on  the  26th  day  of  July,  1934, 
insofar  as  the  sale  of  the  10,000  shares  of  stock 
were  concerned,  but  shall  have  no  effect  upon  the 
order  permitting  the  executor  to  grant  an  option  to 
said  Grande,  Stolle  &  Company  for  the  sale  of 
70,000  additional  shares. 
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Done  this  31st  day  of  July,  1934. 

R.  B.  MILROY, 

Court  Commissioner. 
Filed  2-27-35.  [117] 


PETITIONER'S  EXHIBIT  5 

In  the  Superior  Court  of  the  State  of  Washington, 

In  and  For  Yakima  County 

No.  8561 

In  the  Matter  of  the  Estate 

of 
A.  E.  LARSON,  Deceased. 

PETITION  FOR  PARTIAL  DISTRIBUTION 
►  OF  ESTATE 

Comes  now  Yakhna  First  National  Bank,  execu- 
tor above  named,  and  petitioning  the  court  for 
authority  to  make  a  partial  distribution  of  the  Es- 
tate herein,  shows  to  the  Court  as  follows,  to-wit: 

1. 

That  the  final  report  of  your  petitioner  as  execu- 
tor herein  is  on  file  and  that  such  final  re]wrt, 
together  with  the  inventory  shows  that  included 
within  the  estate  herein  was  a  total  of  210,974  shares 
of  capital  stock  of  Sunshine  Mining  Company,  a 
corporation,  of  which  a  total  of  85,000  shares  have 
been  sold,  leaving  in  the  possession  of  the  executor, 
your   petitioner   herein,   shares   to   the   number   of 


156  Commr.  of  Int.  Rev.  vs. 

125,974   of  wliich  said  sliares  Rose  B.   Larson,  as 
surviving  sj^ouse  is  the  owner  of  105,487. 

2. 

That  the  said  Rose  B.  Larson,  as  surviving  spouse, 
desires  to  have  distributed  to  her  15,000  shares  of 
said  stock  and  that  your  i)etitioner,  therefore,  prays 
for  an  order  of  the  court  fjermitting  and  authorizing 
it  to  distribute  to  the  said  Rose  B.  Larson  forth- 
with, 15,000  shares  of  stock  of  Simshine  Mining 
Company. 

RIGG,  BROWN  &  HALVERSON, 
Attorneys  for  Petitioner.  [118] 

State  of  Washington, 
County  of  Yakima — ss. 

E.  P.  Hoffman,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  trust  officer  of 
Yakima  First  National  Bank,  petitioner  above 
named,  and  makes  this  verification  for  and  on  its 
behalf,  being  authorized  so  to  do;  that  he  has  read 
the  within  and  foregoing  Petition  For  Partial  Dis- 
tribution Of  Estate,  knows  the  contents  thereof, 
and  believes  the  same  to  be  true. 

E.  P.  HOFFMAN 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  May,  1935. 

NAT  U.  BROWN, 
Notary  Public  in  and  for  the  state  of  Washington, 
residing  at  Yakima.  [119] 
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PETITIONER'S  EXHIBIT  6 

In  the  Superior  Court  of  the  State  of  Washington, 
In  and  For  Yakima  County. 

No.  8561 

In  the  Matter  of  the  Estate 

of 
A.  E.  LARSON,  Deceased. 

ORDER  PERMITTING  AND  AUTHORIZING 
PARTIAL  DISTRIBUTION 

This  matter  eomin,"-  on  to  be  heard  upon  the 
petition  of  Executor  herein  for  authority  to  dis- 
tribute to  Rose  B.  Larson  15,000  shares  of  stock 
of  the  Sunshine  Mining  Company,  and  it  a])pear- 
ing  to  the  court  that  included  within  tlie  assets 
of  the  above  entitled  estate  was  an  aggregate  of 
210,974  shares  of  the  capital  stock  of  the  Sunshine 
Mining  Company  and  that  all  of  said  property  was 
community  i)roperty  of  the  decedent  and  Rose  B. 
Larson,  his  widow,  and 

It  further  appearing  that  said  Rose  B.  Larson 
is  entitled,  as  her  share  of  the  community  property, 
to  receive  from  said  executor,  upon  the  closing  of 
said  estate,  a  total  of  105,487  shares,  and  no  good 
reason  appearing  why  a  partial  distribution  should 
not  at  this  time  be  made. 

Now,  Therefore,  it  is  ordered  that  the  Executor 
herein  be  and  it  is  hereby  authorized  and  directed 
to  distribute  to  said  Rose  B.  Larson  15,000  shares 
of  the  Sunshine  Mining  Company,  a  corporation. 
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Dated  this  1st  day  of  May,  1935. 

E.  B.  MILROY, 

Court   Commissioner 

[120] 


PETITIONER'S  EXHIBIT  7 

In  the  Superior  Court  of  the  State  of  Washington, 

In  and  For  Yakima  County. 

(In  Probate) 

No.  8561 

In  the  Matter  of  the  Estate 

of 
A.  E.  LARSON,  Deceased. 

INVENTORY  AND  APPRAISEMENT 

I,  Thomas  Granger,  County  Clerk  and  ex-officio 
Clerk  of  said  Superior  Court,  do  hereby  certify 
that  Alex  Miller,  Geo.  H.  Bradshaw  and  Lloyd  L. 
Wiehl  were  duly  appointed  appraisers  of  the  above 
entitled  estate,  by  order  of  said  Superior  Court 
duly  entered  on  the  17th  day  of  July,  1934. 

Witness  my  hand  and  seal  of  said  court  this 
22d  day  of  November,  1934. 

THOMAS  GRANGER, 

Clerk  of  Superior  Court. 
By   E.  M.  POMEROY, 
Deputy. 
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State  of  Washington, 
County  of  Yakima — ss. 

Alex  Miller,  Geo.  H.  Bradshaw  and  Lloyd  L. 
Wielil,  duly  aj3pointed  appraisers  of  the  above  en- 
titled estate,  being  duly  sworn,  each  for  himself 
says :  I  will  truly,  honestly  and  impartially  appraise 
the  property  of  said  estate,  which  shall  be  exhibited 
to  me,  according  to  the  best  of  my  knowledge  and 
ability. 

ALEX  MILLEE 

GEO.  H.  BRADSHAW 

LLOYD  L.  WIEHL 

Subscribed  and  swoni  to  before  me  this  22d  day 
of  November,  1934. 

C.  W.  HALVERSON, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 

Filed  11-26-34.  [121] 
DESCRIPTION  OF  REAL  PROPERTY  OF  SAID  ESTATE 

Asoeoned  Valuation  Appraised 

Land  Improvements  Valuation 

$  $ 

Lots  1,  2,  3,  4,  5,  6,  7,  8,  9,  and  10  of 
Yakima  Heights  Residence  Tract 
according  to  the  official  plat  thereof 
on  file  and  of  record  in  the  office  of 
the  Auditor  of  Yakima  County, 
Washington,  together  with  all  the 
tenements,  hereditaments  and  appur- 
tenances to  the  same  belonging  or  in 
anywise  appertaining _ _„ _ 2,650.00         4,500.00 
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Assessed  Valuation  Appraised 

Land  Improvements  Valuation 


Lots  25,  26,  27,  28  and  29,  in  Block  51 
of  the  City  of  Yakima,  formerly 
North  Yakima,  according  to  the  of- 
ficial plat  of  the  Town  of  North 
Yakima,  now  on  file  and  of  record 
in  the  office  of  the  Auditor  of 
Yakima  County,  Washington 14,100.00       39,000.00     130,000.00 

The  East  15  feet  of  Lot  10  and  all  of 
Lots  11  and  12  in  Block  31  of  the 
town  of  North  Yakima,  now  City  of 
Yakima,  according  to  the  official 
plat  thereof  on  file  and  of  record  in 
the  office  of  the  Auditor  of  Yakima 
County,  Washington  22,500.00     126,900.00     300,000.00 

Lots  9,  10  and  11  in  Block  3  of  the 
Town  plat  of  Grandview  in  the 
County  of  Yakima,  State  of  Wash- 
ington, according  to  the  official  plat 
thereof  on  file  and  of  record  in  the 
office  of  the  Auditor  of  said  County 
and  State  390.00        2,030.00        3,500.00 

Lots  7  and  8  in  Block  18  of  the  Town 
of  Grandview,  according  to  the  offi- 
cial plat  thereof  now  on  file  and  of 
record  in  the  office  of  the  Auditor  of 
Yakima  County,  Washington 760.00        3,810.00        5,000.00 

The  East  Half  of  the  Southwest  quar- 
ter and  the  North-half  of  the  North- 
west quarter  of  the  Southwest  quar- 
ter of  Section  6,  Township  8,  North 
of  Range  28  E.W.M.,  in  the  County 
of  Benton,  State  of  Washington 80.00         None  1.00 

An  un-divided  one-half  interest  in  the 
North  half  of  the  Northeast  quarter 
and  the  East  half  of  the  Northwest 
quarter  of  Section  24,  Township  20 
North,  Range  9  E.W.M.,  containing 
160  acres,  more  or  less,  situated  in 
King  County,  State  of  Washington 1,650.00         None  1,000.00 


Rose  B.  Larson  161 


Assessed  Valuation  Appraised 

Land  Improvements  ValuatloB 


Lots  6,  7,  8  and  the  East  5  feet  of  9, 
Block  124,  1st  Addition  to  the  City 

of  Wapato,  Washington 240.00  880.00        2,200.( 

[122 

Lots  1,  2,  3,  4,  5,  and  the  North  half 
of  Lot  6  in  Block  2,  of  the  original 
Town  of  Ephrata,  Grant  County, 
Washington. 

This  property  sold  on  contract  to 
Mr.  Fred  Jones,  Ephrata.  Deed  to 
be  delivered  upon  payment  of 
amount  due,  $36.07 36.( 

DESCRIPTION  OF  PERSONAL  PROPERTY 
OF  SAID  ESTATE 

Appraised 
Valnatlon 

Note  dated  April  3,  1923,  in  the  original  amount  of 
$100.  due  September  1,  1924,  bearing  interest  at 
8%,  signed  by  Donald  H.  Cameron.  Nothing  paid 
on  principal  or  interest None 

Note  dated  January  29,  1929,  in  the  original  amount 
of  $200.  due  October  1,  1929,  bearing  interest  at 
the  rate  of  8%,  signed  by  Gertrude  Howard, 
secured  by  chattel  mortgage  on  piano  and  bench. 
Nothing  paid  on  principal  or  interest None 

Note  dated  November  19,  1923,  in  the  sum  of 
$5000.00,  due  January  1,  1928,  l)earing  interest 
at  the  rate  of  8%,  signed  by  A.  E.  Howard  and 
Grace  M.  Howard,  husl)and  and  wife.  There  is  a 
balance  due  of  $3400.  principal,  plus  $1783.10  in- 
terest and  $2377.00  taxes  paid  by  the  deceased, 
making  a  total  due  of  $7560.10.  Said  note  is  se- 
cured by  a  mortgage  on  the  following  described 
real  property  situate  in  King  County,  State  of 
Washington : 
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Appraised 
Valuation 

Lots  29  to  33,  inclusive,  in  Block  20  Lake  Union 
Shore  Lands;  also  Lots  27  to  31,  inclusive  and 
Lots  3G  to  40  inclusive,  in  Block  37,  Map  of 
Brooklyn  Addition  to  Seattle,  Washington,  ac- 
cording to  plat  recorded  in  Vol.  7  of  Plats  at 
page  32  of  the  records  of  King  County,  Wash- 
ington         2,000.00 

One-half  interest  in  a  note  dated  December  1,  1923, 
due  Feb.  14,  1925,  in  the  sum  of  $3869.  bearing 
interest  at  the  rate  of  6%  per  annum,  signed  by 
Arthur  Johnson  and  Elma  D.  Johnson.  There  is 
a  balance  due  on  said  note  in  the  sum  of  $1934.50. 
Said  note  is  payable  to  the  order  of  Fred  Chand- 
ler and  A.  E.  Larson None 

Note  dated  October  19,  1929,  and  due  October  19, 
1932,  in  the  original  sum  of  $3600  bearing  inter- 
est at  the  rate  of  7%  per  annum,  signed  by  W. 
E.  Lovell  and  Frances  A.  Lovell.  There  is  a 
balance  due  on  said  note  in  the  sum  of  $3350 
principal,  plus  $387.57  interest,  or  a  total  of 
$3737.57  3,737.57 

Note  dated  August  27.  1928,  and  due  August  27, 
1929.  in  the  original  sum  of  $500,  bearing  inter- 
est at  8%  per  annum,  signed  by  Ralph  0.  Olson, 
on  which  there  is  a  balance  due  and  unpaid  in 
the  sum  of  $319.80 319.80 

Note  dated  March  7,  1925,  in  the  sum  of  $100,  bear- 
ing interest  at  8%  per  annum,  due  on  demand, 
signed  by  Ralph  0.  Olson  and  Barbara  B.  Olson. 

Nothing  paid  on  principal  or  interest None 

[123] 

Note  dated  September  10,  1924,  in  the  sum  of  $300. 
bearing  interest  at  7%  per  annum,  due  on  de- 
mand, signed  by  Ralph  0.  Olson  and  Barbara  B. 
Olson.    Nothing  paid  on  principal  or  interest None 
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Appraised 
Valuation 

Note  dated  January  29,  1925,  in  the  sum  of  $100. 
bearing  interest  at  the  rate  of  7%  per  annum, 
due  on  demand,  signed  by  Ralph  O.  Olson  and 
Barbara  B.  Olson,  husband  and  wife.  Nothing 
paid  on  principal  or  interest None 

Note  dated  November  1,  1926,  due  May  1,  1927, 
in  the  sum  of  $500.  bearing  interest  at  the  rate  of 
8%  per  annum,  signed  by  S.  J.  Whitcombe.  There 
is  a  balance  due  of  $500  principal  and  $244  in- 
terest, or  a  total  of  $744.00 None 

Note  dated  November  1,  1926,  due  November  1, 
1927,  in  the  sum  of  $500.  bearing  interest  at  8% 
per  annum,  signed  by  S.  J.  Whitcombe.  There 
is  a  balance  due  of  $500.  principal  and  $244.  in- 
terest, or  a  total  of  $744.00 None 

Note  dated  December  23,  1931,  in  the  sum  of  $8000. 
bearing  interest  at  8%  per  annum,  signed  by  D. 
A.  McDonald,  Alex  E.  McCredy  and  Harry  Jones, 
on  which  there  is  a  balance  due  including  inter- 
est in  the  sum  of  $4468.17 3,000.00 

Note  dated  April  1,  1933,  in  the  sum  of  $592.33, 
bearing  interest  at  7%  per  annum  from  date  until 
paid,  signed  by  W.  A.  McLaughlin,  due  December 
30,  1934.  There  is  a  balance  due  of  $592.33  prin- 
cipal and  $17.98  interest,  or  a  total  of  $610.31 610.31 

Note  dated  April  22,  1933,  in  the  sum  of  $770.76, 
bearing  interest  at  8%  per  annum  from  date 
until  paid,  due  April  21,  1934,  signed  by  J.  E. 
Bittner,  Jr.  There  is  a  balance  due  of  $770.76 
principal  and  $10.20  interest,  or  a  total  of  $780.96  780.96 

Note  dated  February  13,  1934,  in  the  sum  of 
$274.25,  bearing  interest  at  8%  from  date  until 
paid,  due  February  13,  1935,  signed  by  W.  C. 
Ketchum.  There  is  a  balance  due  of  $274.25 
principal  and  $7.02  interest,  or  a  total  of  $281.27  281.27 
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Appraised 
ValnatloB 

Note  dated  March  3,  1934,  in  the  sum  of  $700.  bear- 
ing interest  at  8%  per  annum  from  date  until 
paid,  due  September  3,  1934,  signed  by  Delmar 
F,  Bice.  There  is  a  balance  due  of  $700.  prin- 
cipal and  $14.58  interest,  or  a  total  of  $714.58 714.58 

Note  dated  March  9,  1934,  in  the  sum  of  $216.85, 
bearing  interest  at  8%  per  annum  from  date  un- 
til paid,  due  July  9,  1934  signed  by  W.  G. 
Boland.  There  is  a  balance  due  of  $216.85  prin- 
cipal and  $6.53  interest,  or  a  total  of  $223.38 None 

Note  dated  March  10,  1934,  in  the  sum  of  $450.00, 
bearing  interest  at  8%  per  annum  from  date  un- 
til paid,  due  December  10,  1934,  signed  by  Geo. 
and  F.  Mullins.  There  is  a  balance  due  of  $410 
principal  and  $8.65  interest,  or  a  total  of  $418.65         205.00 

[124] 

Note  dated  May  4,  1934,  in  the  sum  of  $491.78, 
bearing  interest  at  8%  per  annum  from  date  un- 
til paid,  due  August  1,  1935,  signed  by  Lafe 
Bond.  There  is  a  balance  due  of  $481.78  prin- 
cipal and  $3.61  interest  or  a  total  of  $495.39 None 

Note  dated  May  4,  1934,  in  the  sum  of  $297.00, 
bearing  interest  at  8%  per  annum  after  maturity 
due  April  4,  1935,  signed  by  Hull  &  Shropshire, 
on  which  there  is  a  balance  due  of  $297.00 297.00 

Note  dated  May  15,  1934,  in  the  sum  of  $690, 
bearing  interest  at  8%  per  annum  after  matur- 
ity due  May  16,  1935,  signed  by  Chester  John- 
ston, on  which  there  is  a  balance  due  of  $690.00         345.00 

Note  dated  December  15,  1932,  in  the  sum  of  $25. 
bearing  interest  at  8%  per  annum  from  date  un- 
til paid,  due  July  10,  1933  signed  by  Paul 
Benoit,  on  which  there  is  a  balance  due  of  $25 25.00 

Note  dated  January  29,  1934,  in  the  sum  of  $532.45, 
bearing  interest  at  8%  per  annum  from  date  un- 
til paid,  due  January  30,  1935,  signed  by  J.  E. 
Bittner,  Sr.  There  is  a  balance  due  of  $532.45 
principal,  and  $15.26  interest,  or  a  total  of  $547.71  372.00 
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Appraised 
Valuation 

City  of  Yakima  L.T.D.  #395  bonds,  Nos.  51  to  69 
inch,  of  the  par  value  of  $500.  each,  bearing  in- 
terest at  6%  per  annum,  due  1937 9,022.75 

City  of  Yakima  L.l.D.  #422  Bonds,  Nos.  51  to  73 
inch,  of  the  par  value  of  $500.  each,  bearing 
interest  at  6%  per  annum,  due  1938 11,829.67 

City  of  Yakima  L.T.D.  #404  Bonds,  Nos.  55  to  74 
incl.  of  the  par  value  of  $500.  each,  bearing  in- 
terest at  6%  per  annum,  due  1938 5,523.33 

City  of  Yakima  L.l.D.  #386  Bonds,  Nos.  40  to  47 
inch,  of  the  par  value  of  $100.  each,  bearing  in- 
terest at  6%  per  annum,  due  1936 660.00 

City  of  Yakima  L.T.D.  #374  Bonds,  Nos.  18.  of  the 
par  value  of  $500.  bearing  interest  at  6%,  due 
1935 517.25 

City  of  Yakima  L.T.D.  #372  Bonds,  Nos.  13  to  27 
inch,  of  the  par  value  of  $500.  each,  bearing  in- 
terest at  6%,  due  1935 3,296.25 

Yakima  County  Sub-district  #7,  Drainage  Improve- 
ment District  #3,  Bonds,  Nos.  125,  127  and  141 
to  152  incl.  165  to  177  incl.  191  to  202  incl.  and 
215  to  219  incl.  of  the  par  value  of  $500.  each, 
bearing  interest  at  6^%,  variable  maturities 11,633.64 

Yakima  County  Sub-district  B,  Drainage  District 
No.  18,  Bonds  Nos.  24  to  28  incl,  of  the  par  value 
of  $200.  each,  bearing  interest  at  6%,  due  1935 1,026.17 

Drainage  District  No.  31  Bonds,  Nos.  55  to  60  incl. 
and  86,  of  the  par  value  of  $500.  each,  Yakima 
County    Drainage    Improvement    bearing    interest 

at  6%,  due  1937 1,295.00 

[125] 

Leo  S.  Ross  Construction  Company  Bonds,  Nos.  58 
to  60  incl.  due  1936,  63  to  67  incl.  due  1937  and 
88  to  97,  incl.  due  1938,  of  the  par  value  of  $1000. 
each,  bearing  interest  at  7% 19,025.86 
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Appraised 
Valuation 

Leo  S.  Ross  Construction  Company  Bonds,  Nos.  52 
to  57  incl.  due  1936,  61  to  62  due  1937,  68  to  87 
incl.  due  1938,  of  the  par  value  of  $500.00  each, 
bearing  interest  at  7% 13,017.69 

Naches  Court  Apartment  Bonds,  Nos.  9,  32,  10,  33 
to  37  incl.  69  to  84  incl.  of  the  par  value  of  $500. 
each,  bearing  interest  at  6%,  due  1935 9,000.00 

Y.M.C.A.   Dormitory  Bond,   No.   218,   due   April  4, 

1933,  of  the  par  value  of  $100 None 

Monumental  Mining  Company  Prior  Lien  Gold 
Bonds,  Nos.  36  to  50  incl.,  of  the  par  value  of 
$100.  each,  bearing  interest  at  8%,  due  August 
1931 None 

Monumental  Mining  Company  Prior  Lien  Gold 
Bonds.  Nos.  149  to  154  incl.,  of  the  par  value  of 
$250.  each,  bearing  interest  at  8%,  due  August, 
1931    None 

Monumental  Mining  Company  Prior  Lien  Gold 
Bonds,  Nos.  221  to  224  inch,  of  the  par  value  of 
$500.  each,  bearing  interest  at  8%,  due 
August,  1931  None 

The  Alliance  Mining  Company  Bonds,  Nos.  370  to 
379  incl.  of  the  par  value  of  $100.  each,  bearing 
interest  at  6%,  due  Dec.  1,  '24 None 

Cert.  No.  2831  for  7305  shares  of  capital  stock  of 
the  Sunshine  Mining  Company  of  the  par  value 
of  10^  per  share 50,404.50 

Cert.  No.  2996  for  11657  shares  of  capital  stock  of 
the  Sunshine  Mining  Co.  of  the  par  value  of  lOf' 
per  share  80,433.30 

Cert.  No.  2826  for  1000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 6,900.00 

Cert.  No.  2821  for  2000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 13,800.00 
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Appraised 
Valuation 

Cert.  No.  2827  for  1109  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 7.652.10 

Cert.  No.  2822  for  5000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 34,500.00 

Cert.  No.  2792  for  1500  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 10,350.00 

Cert.  No.  2718  for  2250  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 15,525.00 

Cert.  No.  2714  for  16632  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 114,760.80 

Cert.  No.  2703  for  2100  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 

of  10^  per  share 14,490.00 

Cert.  No.  1147  for  10000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 

of  10^  per  share 58,250.00 

[126] 

Cert.  No.  1551  for  2500  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 17,250.00 

Cert.  No.  1357  for  2000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 13,800.00 

Cert.  No.  1388  for  52921  shares  of  capital  stock  of 
the  Sunshine  Mining  Companj'',  of  the  par  value 
of  10^  per  share 365,154.90 

Cert.  No.  738  for  5000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 29,125.00 

Cert.  No.  818  for  500  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 3,450.00 
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Appraised 
Valuation 


Cert.  No.  1346  for  30000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 207,000.00 

Cert.  No.  739  for  5000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 34,500.00 

Cert.  No.  670  for  2000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 13,800.00 

Cert,  No.  601  for  1000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  lOff  per  share 69,000.00 

Cert.  No.  788  for  500  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 3,450.00 

Cert.  No.  630  for  17000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 117,300.00 

Cert.  No.  633  for  10000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 69.000.00 

Cert.  No.  640  for  3000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 20,700.00 

Cert.  No.  654  for  5000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of   10^   per   share 34,500.00 

Cert.  No.  736  for  5000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company,  of  the  par  value 
of  10^  per  share 34,500.00 

Cert.  No.  42  for  52i/^  shares  of  Curtis- Wiley  Marine 

Salvors  capital  stock,  of  no  par  value None 

Cert.  No.  490  for  10,000  shares  of  capital  stock  of 
the  Monumental  Mining  Company,  of  the  par 
value  of  lOf'  per  share None 
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Appraised 
Valuation 

Cert.  No.  21  for  20,000  shares  of  capital  stock  of 
the  Monumental  Mining  Company,  of  the  par 
value  of  10^  per  share None 

Cert.  No.  94  for  30,000  shares  of  capital  stock  of 
the  Monumental  Mining  Company,  of  the  par 
value  of  10^  per  share None 

Cert.  No.  392  for  10,000  shares  of  capital  stock  of 
the  Monumental  Mining  Company,  of  the  par 
value  of  10^  per  share None 

Cert.  No.  2790  for  100  shares  of  stock  of  the  Old 
National  Corporation  Class  A,  of  no  par  value None 

Cert.  No.  73  for  135  shares  of  capital  stock  of  the 
Surety   Finance   Company,   of   the   par   value   of 

$100.  per  share 10,800.00 

[127] 

Cert.  No.  76  for  100  shares  of  capital  stock  of  the 
Surety  Finance  Company,  of  the  par  value  of 
$100.   per  share 8,000.00 

Cert.  No.  40  for  50  shares  of  capital  stock  of  the 
Surety  Finance  Company,  of  the  par  value  of 
$100.   per  share 4,000.00 

Cert.  No.  23  for  150  shares  of  capital  stock  of  the 
Surety  Finance  Company,  of  the  par  value  of 
$100.   per   share 12,000.00 

Cert.  No.  48  for  22  shares  of  capital  stock  of  the 
Surety  Finance  Company,  of  the  par  value  of 
$100.   per  share 1,760.00 

Cert.  No.  50  for  100  shares  of  capital  stock  of  the 
Surety  Finance  Company,  of  the  par  value  of 
$100.   per  share 8.000.00 

Cert.  No.  51  for  17  shares  of  capital  stock  of  the 
Surety  Finance  Company,  of  the  par  value  of 
$100.   per  share 1,360.00 

Cert.  No.  52  for  170  shares  of  capital  stock  of  the 
Surety  Finance  Company,  of  the  par  value  of 
$100.  per  share 13.600.00 
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Appraised 
Valuation 

Cert.  No.  60  for  105  shares  of  capital  stock  of  the 
Surety  Finance  Company  of  the  par  value  of 
$100.   per  share 8,400.00 

Cert.  No.  64  for  51  shares  of  capital  stock  of  the 
Surety  Finance  Company,  of  the  par  value  of 
$100.   per  share 4,080.00 

Cert.  No.  351  for  6  shares  of  capital  stock  of  the 

Texwa  Oil  Company,  of  no  par  value None 

Cert.  No.  352  for  90  shares  of  capital  stock  of  the 
Texwa  Oil  Company,  of  no  par  value None 

Cert.  No.  353  for  30  shares  of  capital  stock  of  the 

Texwa  Oil  Company,  of  no  par  value None 

Cert.  No.  12  for  70  shares  of  capital  stock  of  the 
United  Investment  Corporation,  of  the  par  value 
of  $20.  per  share None 

Cert.  No.  2  for  5  shares  of  Preferred  capital  stock 
of  the  Yakima  Country  Club  Holding  Company, 
of  the  par  value  of  $200.  per  share None 

Cert.  No.  96  for  1  share  of  Common  capital  stock 
of  the  Yakima  Country  Club  Holding  Company, 
of  the  par  value  of  $100.  per  share None 

Cert.  No.  1296  for  16  shares  of  capital  stock  of 
Yakima  Masonic  Temple  Assn.,  of  the  par  value 
of  $25.  per  share 200.00 

Cert.  No.  25  for  300  shares  of  capital  stock  of 
Yakima  Investment  Corporation,  of  the  par  value 
of  $40.  per  share 6,000.00 

Cert.  No.  51  for  175  shares  of  capital  stock  of 
Yakima  Hardware  Company,  of  the  par  value  of 
$100.   per  share 14,000.00 

Cert.    No.    56    for    185   shares   of   capital   stock   of 
Yakima  Hardware  Company,  of  the  par  value  of 
$100.   per  share 14,800.00 

Cert.  No.  42  for  50  shares  of  capital  stock  of  "West 
Side  National  Bank,  of  the  par  value  of  $100. 
per  share  „ 7,250.00 
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Appraised 
Valuation 

Cert.  No.  380  for  1281  shares  of  capital  stock  of  the 

Yakima  Holding-  Corporation,  of  no  par  value 16,012.50 

[128] 

Cert.  No.  243  for  400  shares  of  capital  stock  of  the 

Yakima  Holding  Corporation,  of  no  par  value 5,000.00 

Cert.  No.  33  for  1000  shares  of  capital  stock  of  the 

Yakima  Holding  Corporation,  of  no  par  value 12,500.00 

Cert.  No.  1  for  1000  shares  of  capital  stock  of  the 

Yakima  Holding  Corporation,  of  no  par  value 12,500.00 

Cert.  No.  34  for  1000  shares  of  capital  stock  of  the 
Yakima  Holding  Corporation,  of  no  par  value 12,500.00 

Cert.  No.  631  for  288  shares  of  capital  stock  of  the 

Yakima  Holding  Corporation,  of  no  par  value 3,600.00 

Cert.  No.  16  for  2  shares  of  capital  stock  of  the 
Western  Airlines  Inc.,  of  the  par  value  of  $25.00 
per  share  None 

Cert.  No.  83  for  4  shares  of  capital  stock  of  the 
Western  Airlines  Inc.,  of  the  par  value  of  $25 
per  share  None 

Cert.  No.  015281  for  4  shares  of  Preferred  capital 
stock  of  the  Washington  Water  Power  Company, 
of  the  par  value  of  $100.  per  share 280.00 

Cert.  No.  1  for  5000  shares  of  Preferred  capital 
stock  of  the  Spindletop  Western  Oil  Company,  of 
the  par  value  of  $1.  per  share None 

Cert.  No.  13  for  178,800  shares  of  capital  stock  of 
the  Daisy  Mining  &  Milling  Company,  of  the  par 
value  of  $1.  per  share None 

Cert.  No.  1  for  50  shares  of  capital  stock  of  Locke 
Hardware  Company,  of  the  par  value  of  $100. 
per  share  None 

Cert.  No.  16  for  15  shares  of  capital  stock  of  the 
Foster-Morgan  Lumber  Company,  of  the  par  value 
of  $100.  per  share... None 
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Appraised 
Valuation 


Cert.  No.  6667  for  236.8125  shares  of  capital  stock 
of  the   Yakima  Holding  Corporation,  of  no  par 

value     2,960.15 

Due  from  J.  E.  Bittner,  Jr $265.06  219.04 

Due  from  W.  H.  Carver 386.00  386.00 

Due  from  J.  E.  Drain  &  Co 13.35  13.35 

Due  from  C.  J.  Lynch,  M.D 464.50  464.50 

Due  from  J.  L.  McDonald,  M.R 16.80  16.80 

Due  from  W.  A.  McLaughlin 96.80  96.80 

Due  from  W.  E.  Parker „ 13.10  13.10 

Due  from  Shropshire  &  Hull 13.30  13.30 

Due  from  State  Tax  Commission     7.15  7.15 

Jewelry  460.00 

Electric  range,  vacuum  cleaner,  etc 140.00 

Household  furniture,  and  furnishings  in  residence 1,800.00 

[129] 

Piano    : 20.00 

Furniture,    fixtures,    tools    and    equipment    used    in 

connection  with  the  A.  E.  Larson  Building 4,000.00 

Cash   on   deposit   in    Personal    checking   account    in 

Yakima  First  National  Bank  as  of  June  7,  1934  76.65 

Cash    on    deposit    in   Building   checking   account   in 

Yakima  First  National  Bank  as  of  June  7,  1934  1,103.49 

Partnership   Finance   Company 2,571.06 

State  of  Washington, 
County  of  Yakima — ss. 

E.  P.  Hoffman,  being  first  duly  sworn,  says: 
That  he  is  the  Trust  Officer  of  Yakima  First 
National  Bank,  executor  of  the  above  entitled  es- 
tate,  and   makes   this   verification   for  and  on  be- 


Rose  B.  Larson  173 

Imlf  of  said  executor.  That  the  forep^oing  inventory 
contains  a  true  statement  of  all  of  the  estate  of 
A.  E.  Larson,  deceased,  which  has  came  into  his 
possession  and  knowledge,  and  particularly  all 
moneys  belonging  to  said  estate,  and  all  just  claims 
of  said  estate  against  this  affiant  and  against  said 
executor,  except  the  interest  of  A.  E.  Larson,  de- 
ceased, in  the  partnership  formerly  composed  of 
A.  E.  Larson  and  Grover  C.  Burro w^s,  doing  busi- 
ness as  Burrows  Motor  Co.,  and  inventory  of  which 
said  partnership  estate  and  interest  has  heretofore 
])een  filed  in  the  above  court. 

E.  P.  HOFFMAN 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  October,  1934. 

C.  W.  HALVERSON, 
Notary  Public  in  and  for  the  State  of  Washing-ton, 
residing  at  Yakima. 

We,  the  undersigned,  duly  appointed  a])praisers 
of  the  above  entitled  estate,  hereby  certify  that  the 
prox)erty  mentioned  in  the  foregoing  inventory  has 
been  exhibited  to  us,  and  that  we  appraised  the 
same  at  the  several  sums  set  opposite  each  item 
thereof,  in  figures;  and  appraise  the  total  of  said 
estate  as  above  set  forth  in  the  simi  of  $2,190,872.66 
which  we  find  to  be  its  fair  value. 

We  further  appraise  the  whole  of  said  estate  of 
the  above  named  decedent,  including  the  appraised 
value  of  the  said  partnership  estate,  in  the  sum  of 
$162,608.13,  in  the  sum  of  $2,353,480.79. 
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Witness  our  hands  this  24th  day  of  November, 
1934. 

ALEXANDER  MILLER 
GEO.  H.  BRADSHAW 
LLOYD  L.  WIEHL  [130] 


PETITIONER'S  EXHIBIT  8 

In  the  Superior  Court  of  the  State  of  Washington 
In  and  for  Yakima  County. 

No.  8561 
Filed  4-25-35 

IN  THE  MATTER  OF  THE  ESTATE 

OF 
A.  E.  LARSON,  Deceased. 

FINAL  REPORT  OF  EXECUTOR:  PETITION 
FOR  DISTRIBUTION  OF  ESTATE,  AND 
FOR  DISCHARGE  OF  EXECUTOR 

To  the  Honorable  R.  B.  Milroy,  Court  Commissioner 
of  the  above  entitled  court : 
The  report  and  petition  of  Yakima  First  National 
Bank,  executor  of  the  Estate  of  A.  E.  Larson,  de- 
ceased, respectfully  shows: 

1. 

That  A.  E.  Larson  died  at  Seattle,  Washington, 
on  or  about  the  7th  day  of  June,  1934,  and  that 
decedent  at  the  time  of  his  death  was  a  resident  of 
Yakima,  Yakima  County,  Washington,  and  left  an 
estate  consisting  of  real  and  personal  property  in 
said  county  subject  to  administration. 
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2. 

That  the  decedent  left  a  will  bearing-  date  the 
31st  day  of  May,  1934,  under  which  said  will  your 
petitioner  was  named  executor  and  that  on  the  13th 
day  of  June,  1934,  said  will  was  duly  admitted  to 
probate  and  that  your  petitioner  was  appointed  as 
executor  thereunder  and  immediately  qualified  as 
such  and  has  been  since  then  and  is  now  the  duly 
appointed,  qualitied  and  acting  executor  of  the 
estate  of  A.  E.  Larson  deceased. 

3. 

That  notice  to  creditors  has  been  published  in  the 
matter  of  said  estate  as  required  by  law  and  the 
order  of  this  court.  [131] 

4. 

That  an  inventory  and  appraisement  of  said  es- 
tate has  been  duly  made,  returned  and  filed  herein 
as  required  by  law  and  the  order  of  the  court. 

5. 

That  more  than  six  months  have  expired  since  the 
date  of  the  first  publication  of  notice  to  creditors, 
to-wit:  more  than  six  months  from  the  20th  day  of 
June,  1934,  and  that  all  claims  against  said  estate 
have  been  paid. 

6. 

That  as  executor  your  petitioner  has  received  a 
total  of  $796,650.64,  as  is  more  particularly  shown 
by  the  record  of  receipts  attached  hereto  and  marked 
Exhibit  "A"  and  made  a  part  hereof  by  refei'ence; 
and  that  your  petitioner  has   expended   the   total 
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sum  of  $717,986.66,  as  is  more  particularly  shown 
by  the  record  of  disbursements  attached  hereto, 
marked  Exhibit  "B"  and  made  a  part  hereof  by 
reference. 

7. 

That  all  bequests  and  trusts  provided  by  said 
will  have  been  paid  except  $45,000.00  of  the  $50,- 
000.00-bequest  to  the  people  of  the  city  of  Yakima 
for  the  improvement  of  the  Yakima  Public  Library, 
and  the  full  sum  of  $40,000.00  to  the  people  of  Yak- 
ima County,  State  of  Washington,  to  be  used  for 
the  improvement  of  Painted  Rocks  Park,  and  that 
said  amounts  will  be  paid  before  hearing  on  this 
petition. 

8. 

That  all  expenses  of  administration  have  been 
paid  except  the  sum  of  $5.00  necessary  for  the  filing 
of  this  final  report,  and  the  further  sum  that  will 
be  required  for  the  publication  of  the  notice  of  time 
and  place  of  hearing  this  [132]  report  and  petition ; 
the  balance  of  the  fee  of  your  petitioner  and  of  its 
attorneys,  which  said  fees  have  not  been  fixed. 

9. 

That  notice  has  been  given  to  the  inheritance  tax 
and  escheat  division  of  the  State  of  Washington 
as  required  by  law  and  that  the  sum  of  $28,750.64 
has  been  paid  as  inheritance  tax,  but  no  final  receipt 
therefor  has  been  issued  and  no  complete  adjust- 
ment has  been  made  thereof;  and  that  said  estate  is 
subject  to  a  federal  estate  tax  of  which  the  sum  of 
$56,815.74  has  been  paid,  and  that  a  further  sum 
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may  be  required,  but  no  audit  and  adjustment  has 
been  made  as  yet  with  the  collector  of  internal 
revenue. 

10. 

That  a  description  of  all  property  owned  by  said 
estate  so  far  as  your  petitioner  is  able  to  ascertain 
is  shown  in  the  inventory  and  appraisement  filed 
herein. 

11. 

That  at  the  time  of  his  death  the  decedent  left  sur- 
viving him  his  widow,  Rose  B.  Larson,  and  that  all 
the  property  described  in  the  inventory  and  ap- 
praisement herein  was  community  property,  and 
that  the  following  are  the  heirs,  legatees  and  devi- 
sees named  in  the  Will : 

Rose  B.  Larson,  wife  of  said  deceased; 

Claudia  Tellett,  sister  of  said  deceased; 

Gertrude  Larson,  sister  of  said  deceased; 

Ethel  Stevenson,  sister  of  said  deceased; 

Donald  Arthur  Larson,  nephew  of  said  deceased; 

Ralph  Olson,  Jr.,  nephew  of  said  deceased; 

Barbara  Olson,  niece  of  said  deceased; 

Mrs.  Leilah  Nelson,  niece  of  said  deceased; 

Margaret  Stevenson,  niece  of  said  deceased; 

Gertrude  May  Stevenson,  niece  of  said  deceased; 

Grover  Burrows; 

R.  M.  Hardy, 

W.  H.  McCullough, 

E.  M.  Fisher, 

Rotary  Club  of  Yakima,  Washington,  [133] 
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Salvation  Army,  of  Yakima,  Washington, 
City  of  Yakima,  a  mmiicipal  corporation,  and 
Yakima  County,  a  mmiicipal  corporation. 

12. 

That  your  petitioner  foimd  it  necessary  to  obtain 
counsel  to  handle  the  legal  work  in  connection  with 
the  probating  of  the  estate  of  said  deceased,  and  did 
employ  the  firm  of  Rigg,  Brown  &  Halverson  to 
perform  said  legal  services ;  that  said  attorneys  have 
been  paid  the  amount  shown  in  Exhibit  "B"  as  an 
advance  on  their  fee,  and  that  your  petitioner  has 
received  the  sum  shown  in  Exhibit  ^'B"  as  an  ad- 
vance on  its  fee,  but  the  fee  of  your  petitioner  and 
its  attorneys  has  not  been  fixed. 

Wherefore,  your  petitioner  prays  that  an  order 
be  entered  as  follows: 

1.  Fixing  the  time  and  place  of  hearing  this  final 
report,  petition  for  distribution  of  estate,  and  peti- 
tion for  discharge  of  executor. 

2.  Approving  and  confirming  the  final  report  of 
the  executor. 

3.  Fixing  and  authorizing  the  payment  of  exe- 
cutor's fee  and  executor's  attorney's  fee. 

4.  Distributing  all  of  said  estate  as  provided  in 
said  will. 

5.  Discharging  your  petitioner  as  executor  of 
said  estate  at  such  time  as  said  estate  is  finally 
closed  and  the  remaining  bequests  are  paid,  the 
executor's  fee  and  the  executor's  attorney's  fee 
paid,  and  the  receipt  is  obtained  from  the  inheri- 
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tance  tax  and  escheat  division  of  the  State  Tax 
(^mmission  of  the  State  of  Washington,  and  from 
the  Bureau  of  Internal  Revenue  of  the  United 
States  Treasury  Department,  showing  the  payment 
of  inheritance  and  estate  [134]  taxes  due. 

6.  For  such  other  and  further  orders,  judgments 
and  decrees  as  may  be  proper,  just  or  necessary  in 
the  premises. 

RIGG,  BROWN  &  HALVERSON 
Attorneys  for  Petitioner. 

State  of  Washington, 
C<nmty  of  Yakima — ss. 

E.  P.  Hoffman,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  trust  officer  of 
Yakima  First  National  Bank,  petitioner  above 
named,  and  makes  this  verification  for  and  on  its 
behalf,  being  authorized  to  do  so;  that  he  has  read 
the  within  and  foregoing  Final  Report  of  Executor, 
Petition  for  Distribution  of  Estate,  and  for  Dis- 
charge of  Executor,  knows  the  contents  thereof, 
and  believes  the  same  to  be  true. 

E.  P.  HOFFMAN 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  April,  1935. 

NAT  U.  BROWN 

Notary  Public  in  and  for  the 
State  of  Washington,  residing 
at  Yakima.  [135] 
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PETITIONER'S  EXHIBIT  9 

In  tlio  Superior  Court  of  the  State  of  Washington, 
in  and  for  Yakima  (V)unty. 

No.  8561 

In  the  Matter  of  the  Estate  of 
A.  K.  T.ARSON,  Deceased. 

SUPPLEMENTAL  REPORT 

Comes  now  the  Yakima  First  National  Bank, 
executor  of  the  above  entitled  estate  and  reports  as 
follows,  to-wit: 

I. 
That  since  the  filing  of  its  final  report  herein 
there  has  been  received  by  it  an  aggregate  of 
moneys  as  shown  by  Exhibit  "A"  attached  hereto 
and  made  a  part  hereof  by  reference ;  and  there  has 
been  expended  by  it  the  sum  set  out  in  Exhibit  ' '  B  " 
attached  hereto  and  made  a  part  hereof  by  refer- 
ence, leaving  a  balance  on  hand  as  shown  by  Ex- 
hibit '*C"  attached  hereto  and  made  a  part  hereof 
by  reference. 

II. 
That  attached  hereto  and  marked  Exhibit  ''D"  is 
a  detailed  report  of  receipts  and  disbursements  in 
the  Larson  building  account. 

RIGG,  BROWN  &  HALVERSON 
Attorneys  for  Executor 

Filed  June  25  '35.  [142] 


Rose  B.  Larson  181 

RECEIPTS 

1934 

June  14     Balance  in  personal  checking  account  transferred  to 

trust  department  $  66.65 

Burrows  Motor  Company — salary 73.38 

A.  E.  Larson  Bldg. — transfer  of  rentals 900.00 

Donnelly  Hotel  Company — June  rent 1,600.00 

D.  V.  Morthland,  Trustee— in  full  payment  W.  E. 

&  Frances  A.  Lovell  mortgage  to  A.  E.  Larson 3,737.57 

Leo   S.   Ross   Construction   Company — interest   cou- 
pons due  June  1,  1934  on  $32,000  7%  bonds 1,120.00 

June  29     (luaranty  Trust  Company — directoi-'s  fees 20.00 

Sunshine   Mining  Company — May  salary 200.00 

A.  E.  Larson  Bldg. — transfer  of  rentals 2,300.00 

Washington  Water  Power  Co. — dividend  on  4  shares 

pref 6.00 

Rent   on   house   at   Wapato  for  June  $20.  less  ex- 
pense of  pipe  $1.25 18.75 

Grandview  Motor  Company — June  rent 40.00 

July     2     Sunshine  Mining  Company — Dividend  No.  30  @  16^ 

per  share   on  210,974  shares 33,755.84 

West  Side  National  Bank — dividends  on  50  shares  200.00 

Surety  Finance  Company — dividend  on  900  shares 3,600.00 

July  11     Sunshine  Mining  Company — balance  on  June  salary  46.67 

Interest  coupons  due  July  1st  on  Sub.  Dist.  No.  7 
of  Drg.  Improvement  Dist.  No.  3,  Yakima  County 

on  22,000  par 715.00 

Interest  coupons  due  July  1  on  Sub.  Dist  B  of  Drg 
Dist.  No.  18  on  par  $1,000 30.00 

July  17     Grandview  Motor  Company — July  rent 40.00 

Rent  from  house  at  Wapato  $20.00  less  25^  exchange  19.75 

Donnelly  Hotel  Company — July  rent 1,600.00 

July  18     A.  E.  Larson  Bldg.— transfer  of  rentals 2,400.00 

Aug.    1     Burrows   Motor   Company — rent   for  June,  July,   & 

August  @  $350.00  per  month 1,050.00 

Burrows    Motor    Company — payment    on    principal 

$6,184.54   and   on   interest  $823.39 7,007.93 

Aug.    2     Sale    of    Sunshine    Mining    Company    stock — 15,000 

shares  sold  at  5.821/2 _ 87,375.00 
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Aufr.    3     Interest    coupons    due    10-1-33 — Naehes   Court    Apt. 

bonds  $12,000  par 360.00 

.VuL'.    7     A.  E.  Tjarson  Bldj;. — transfer  of  rentals 500.00 

Au^'.  10     Donnelly  Hotel  Company — August  rentals 1,600.00 

Aug.  15     firandview  Motor  Company — August  rent 40.00 

A.  Iv  Larson  Bldg. — transfer  of  rentals 1,000.00 

Aug.  24     A.  E.  Larson  Bldg. — transfer  of  rentals 400.00 

Kent  from  house  at  Wapato  $20.00  less  25^  exchange  19.75 
Interest  on  Ralph  0.  Olson,  Jr.  note  to  Aug  27  '34 

@  8%  24.00 

Sept     1     Sale    of    Sunshine    Mining    Company    stock — 1,000 

shares  @  6.90 6,900.00 

Sale   of   Sunshine   Mining   Co.    stock — 2,000   shares 

@   6.90  13,800.00 

Sept     2     Burrows  Motor  Company — rent  for  September 350.00 

Burrows  Motor  Company — Int.  on  $75,000  @  51/2% 

for  Aug 1 343.75 

Sept     7     Sale    of    Sunshine    Mining    Co.    stock — 1500    shares 

@   6.90  10,350.00 

Sept  10     A.   E.   Larson  Bldg. — transfer  of  rentals 1,500.00 

Sept  13     Donnelly  Hotel  Company — September  rent 1,600.00 

Sept  13     Sale  of  Sunshine  Mining  Co.  stock — 10,000  shares 

@  6.90 69,000.00 

Sept  14     Interest  coupons  due  Sept.   10  on  L.I.D.   4^395  on 

par   of  $9500.00 570.00 

Bonds  called  for  payment  Sept.  10 — L.I.D.  #395,  ten 

bonds  Nos.  51  to  60  incl.  @  $500.00  each 5,000.00 

A.  E.  Larson  Bldg.— transfer  of  rentals 1,000.00 

Sept  15     Dividend — Washington  Water  Power  Company  on 

4  shares G.OO 

Sale    of   Sunshine    Mining    Co.    stock — 1000    shares 

@   6.90  6,900.00 

$269,186.04 
Exhibit  "A" 

[136] 
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Forward  269,186.04 

Sept  18     Grandview  Motor  Company — September  rent 40.00 

Sept  26     Sale  of  Sunshine  Mininj.-  Co.  stock— 5.000  sh.  @  6.90  34,500.00 

Oct.      1     Dividend — Sunshine   Minin}>'   Co.— :^31   @   \i^   per 

share  on  180,474  shares 28,875.84 

Oct.      2    Bond    #40    of    L.I.I).    #386    called    for    payment 

10-1-34  100.00 

Interest  coupons  on  $800.00  L.  I.  #.  #386  @  6% 48.00 

Oct.      5     Burrows  Motor  Company — rent  for  October 350.00 

Burrows   Motor   Co.— Int.   on  $75,000  @   51/2%   for 

Sept ' 343.75 

Oct.    n     Donnelly  Hotel  Company— Octol)er  rent 1,600.00 

Sale  of  Sunshine  Mining  Co.  stock— 5000  sh.  @  6.90  34,500.00 

Oct.    24     Grandview  Motor  Company — October  rent 40.00 

A.  E.  Larson  Bldg.— transfer  of  rentals 1,500.00 

Interest   coupon   due   10-10-34   on  L.I.D.    #372  par 

$7500  450.00 

Oct.      6     A.  E.  Larson  Bldg.— transfer  of  rentals 1,000.00 

Nov.     3     Burrows  Motor  Company — rent  for  November 350.00 

Burrows  Motor  Company — Int  on  $75,000  @  51/2% 

for  Oct 343.75 

Nov.     7     Sale   of  Sunshine   Mining  Co.  stock— 22,000  sh.  A 

6.90    151,800.00 

Nov.  10     Donnelly  Hotel   Company — rent  for  November 1,600.00 

Nov.  15     Bend    #18   of  L.   I.   D.    #374   called   for   payment 
11-11-34  Par  $500.00  and  one  interest  coupon  due 

thereon  $30.00  530.00 

Nov.  16     Sale  of  Sunshine  Mining  Co.  stock— 1500  sh.  @  6.90  10,350.00 

Nov.  23     Sale  of  Sunshine  Mining  Co.  stock— 5000  sh.  (rT  6.90  34,500.00 

Sale  of  West  Side  Nat'l  Bank  stock— 50  shares 7,250.00 

Grover  Burrows — payment  on  principal,  purchase 
of  A.  E.  Larson's  interest  in  Burrows  Motor  Com- 
pany      15,000.00 

Nov.  24     Sale  of  Sunshine  Mining  Co.  stock— 5000  sh.  @  6.90  34,500.00 

Nov.  26     A.  E.  Larson  Bldg.— transfer  of  rentals 1,000.00 


184  Commr.  of  Int.  Rev.  vs. 

Nov.  27  Burrows  Motor  Company — check  for  partnership, 
finance  company  $1,651.06  which  check  together 
with  184  shares  of  Yakima  Co.  Hort.  Union  stock 
par  $10  per  .share  accepted  at  50^  on  the  dollar 
amount infj;  to  $920.00 — this  amount  toj?ether  with 
check  of  $1,651.06  covers  total  as  shown  by  the 

appraisal  $2,571 .06  1,651.06 

Fred  1).  Jones — balance  of  interest  due  6-7-34  on 
real  estate  contract  $36.07  and  interest  on  inter- 
est $1.05— tot 37.12 

Nov.  30     (!  rand  view  Motor  Company — rent  for  November 40.00 

Sale  of  Sunshine  Mining  Co.  stock— 5000  sh.  @  6.90     34,500.00 

Doc.  1  Interest  coupons  due  1201034 — Leo  Ross  Construc- 
tion Co.  bonds,  par  $32,000  @  7% 1,120.00 

Dec.     5     Sale  of  Sunshine  Mining  Co.  stock— 5000  sh.  @  6.90  34,500.00 

Sale  of  Sunshine  Mining  Co.  stock— 1000  sh.  @  6.90  6,900.00 

Burrows  Motor  Company — rent  for  December 350.00 

Burrows  Motor  Company — Int.  on  $60,000  @  51/2% 

for  Nov _ 327.75 

Dee.     8     A.  E.  Larson  Bldg. — transfer  of  rentals 1,000.00 

Dec.  10     Donnelly  Hotel  Company — rent  for  December 1,600.00 

Dec.  12     A.  E.  Larson  Bldg.— transfer  of  rentals 1,500.00 

Dec.  15  Burrows  Motor  Company — in  full  for  Yakima  Sav- 
ings &  Loan  Assn.  stock 187.92 

Dec.  18     Burrows   Motor   Company — check   for   dividend   on 

Yakima  Co.  Hort.  Union  stock,  184  shares  @  50^  92.00 

Dividend — Washington    Water    Power    Company    on 

4  shares 6.00 

Grandview  Motor  Company — December  rent 40.00 

Dec.  19  Bonds  called  for  payment  12-15-34  of  L.I.D.  #422, 
nos.  51  to  59  incl  @  $500  ea — $4500  plus  inter- 
est coupons  on  $11,500  par  L.I.D.  #422  due 
12-15-34  $690.— total  5,190.00 

Dec.  27  Dividend — Washington  Co-op  Egg  &  Poultry  Assn. 
on  117  sh.  preferred  @  8^  and  125  sh.  common 
@  8^  19.36 
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1935 

Jan.     2     Surety  Finance  Company — dividends  on  900  shares 3,600.00 

Sunshine   Mining   Company — dividend   #32  @   20^ 

on  125,974  sh 25,194.80 

Interest    coupons    due    1-1-35    Sub    Dist   B    of   Drg 

Imp   Dist    18 30.00 

Bonds  called  for  payment  1-1-35  Sub  Dist  B  of  Drg 

Impr    Dist    #18,    bonds   Nos.    24    50   28    inel    @ 

$200.00  each  1,000.00 

748,643.39 
[137] 

Forward  748,643.39 

Jan.     4     Burrows  Motor  Company — Int.  on  $60,000  @  51/2% 

for  Dee 1 275.00 

Burrows  Motor  Company — Rent  for  January 350.00 

Jan.  10     A.  E.  Larson  Bldg.— transfer  of  rentals 2,000.00 

Jan.  11        Donnelly  Hotel  Company — rent  for  January 1,600.00 

Jan.  17     A.  E.  Larson  Bldg. — transfer  of  rentals 1,500.00 

Jan.  21     Grandview  Motor  Company — rent  for  January 40.00 

Jan.  23    Liberty  Savings  &  Loan  Assn. — interest  on  stock 33.44 

Jan.  29     Dividend — Yakima  Hardware  Co.  on  360  shares  of 

stock   2,880.00 

Feb.     1     Burrows  Motor  Company — Int.  on  $60,000  @  51/2% 

for  Jan 275.00 

Burrows  Motor  Company — Rent  for  February 350.00 

Feb.     9     Donnelly  Hotel  Company— Rent  for  February 1,600.00 

A.  E.  Larson  Bldg.— transfer  of  rentals 2,500.00 

Feb.  20     Grandview  Motor  Company — February  rent 40.00 

Feb.  25     A.  E.  Larson  Bldg.— transfer  of  rentals 1,000.00 

Feb.  27     Interest    coupons    due    1-23-35— L.    I.    D.    #404   on 

par  $10,000  @  6% 600.00 

Mar.     4     Burrows  Motor  Company — Int.  on  $60,000  @  51/2% 

for  Feb 275.00 

Burrows  Motor  Company — Rent  for  March 350.00 

Mar.  11     Donnelly  Hotel  Company — rent  for  March 1,600.00 
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E.    A.   Roalnian — to   pay   one-half   19:34  real   estate 

taxes  on  property  owned  by  Boatman  &  Larson 29.69 

Fred  Chandler — to  pay  one-half  1934  real  estate 
taxes  on  lU-nton  County  property  owned  by  Lar- 
son &   Chandler 1.32 

A.  E.  Tjarson  Bldg.— transfer  of  rentals 2,500.00 

Yakima  Rotary  Bldg. — repayments  of  $14.00  & 
$20.00  on  account  of  a  student  loan  advanced  by 

Mr.   Larson   34.00 

^Vashington  Water  Power  Co. — dividend  on  4  shares  6.00 

A.  E.  Lar.son  Bldg.— transfer  of  rentals 800.00 

1     Sunshine   Mining   Company — dividend   #33  @  20^ 

per  share   on   125,974   shares 25,194.80 

1  Yakima    Masonic    Temple    Assn. — dividend    on    16 

shares   8.00 

2  r.urrows  Motor  Company— Int.  on  $60,000  @  51/2% 

for  March  275.00 

Burrows  Motor  Company — Rent  for  April 350.00 

10     Donnelly  Hotel  Company— Rent  for  April 1,600.00 

2     Grandview  Motor  Company — Rent  for  March 40.00 


$796,750.64 
[188] 


RECEIPTS 
(Continued) 

Forward   $796,750.64 

Aprill7     A.  E.  Larson  Bldg.— transfer  of  rentals 4,000.00 

27     (rrandview  Motor  Company — Rent  for  April 40.00 

May     1     Peter  Sellen,   Trustee — payment  in  full  for  Texwa 
Oil  Company  stock,  $500.00  subscription  less  $53. 

expense  447.00 

4     Burrows  Motor  Company — Rent  for  May 350.00 
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4  Burrows  Motor  Company — Int.  on  $60,000  @  51/2% 

for  April 275.00 

Burrows  Motor  Company — paid  one-half  for  Aero 
Automatic  Fire  Alarm  on  Burrows  Motor  Com- 
pany building  144.00 

11  Western  Airlines,  Inc. — first  payment  on  stock  set- 
tlement     7.50 

13     Donnelly  Hotel  Company— Rent  for  May 1,900.00 

18  Grandview  Motor  Company — Rent  for  May 40.00 

21     A.  E.  Larson  Bldg.— transfer  of  rentals 2,400.00 

June    1     Interest  coupons  due  June  1st  on  $32,000  per  Leo 

S.  Ross  Construction  Company  bonds,  7% 1,120.00 

5  Burrows  Motor  Company — Rent  for  June 350.00 

Burrows  Motor  Company— Int.  on  $60,000  @  51/0% 

for  May  275.00 

11     Donnelly  Hotel  Company — Rent  for  June 1,900.00 

17  R.  W.  Dent  Insurance  Agency,  Inc. — return  prem- 
ium on  policy  No.  1099  Burrows  Motor  Company 
building  $358.15  and  dividend  on  earned  prem- 
ium  $69.57— total    400.17 

19  A.  E  Larson  Building— Transfer  of  rentals 2,000.00 

20  Grandview  Motor  Company — June  Rent 40.00 

21  Washington  Water  Power  Company — dividend 6.00 

$812,445.31 
Exhibit  "A" 

[144] 

DISBURSEMENTS 

June  14     Mrs.  Rose  B.  Larson — by  court  order  $5000  and  for 

monthly   allowance   $1500 $     6,500.00 

Collector  of  Internal  Revenue — second  quarterly 
installment  on  1935  income  tax — Adelbert  E.  I^ar- 
son  $327.32  and  Rose  B.  Larson  $327.32 654.64 

June  29     R.    W.    Dent   Insurance    Agency — premium   on   3-yr 

fire   insurance  policy  011   Donnelly  Hotel  Building       1,404.32 

June  30    Joe  Douglas — Gardener  for  June 65.00 

July  17     Mrs.  Rose  B.  Larson — July  allowance  less  advance 

to  gardener,  $75.00 1,435.00 
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18  Vakiina  Hardware  Company — claim  filed  for  mer- 
chandise     17.52 

Joseph  Yolo — claim  filed  for  merchandise 17.50 

Dr.  W.  L.  Ross — claim  filed  for  professional  services  1,200.00 
Miss  Ida  E.  Metz — claim  filed  for  professional  serv- 
ices    27.00 

Drs.  Nelson,  Jacobsen  &  Ohnian — claim  for  profes- 
sional services  1,200.00 

Miss  Hazel  Rottler — claim  for  professional  services  21.00 

Jean  McCachren — claim  for  professional  services. 12.00 

City  Cleaners  &  Tiaundry — for  services 14.24 

Dorothy  Henry,  Inc.- — claim  for  services  &  merchan- 
dise    50.75 

Swedish  Hospital — claim  for  hospital  fees  and  serv- 
ices    659.73 

St.  Elizabeth's  Hospital — hospital  fees  and  services  117.45 

Olfra   Rod— professional  services 23.25 

Yakima  City  Creamery — for  merchandise 1.60 

City  Meat  Marker — for  merchandise 3.20 

Pacific    Power    &    Light    Co. — electric    and    other 

services  23.57 

19  Mrs.  Rose  B.  Larson — to  reimburse  for  following 
claims  filed  against  estate  and  paid  by  her : 

French  Electric  Dye  Works $5.60 

Pacific  Tel  &  Tel  Company 5.05 

Cliftons' 4.95 

John  Dower  Lumber  Company 5.04 

City  of  Yakima,  Water  Dept 3.05  23.69 

31  Barnes-Woodin  Company — claim  filed  for  merchan- 
dise      90.56 

Mrs.  Rose  B,  Larson — to  reimubrse  for  bill  she  paid 

Yakima  Medical  &  Surgical  Clinic 3.50 

Shirley    D.    Parker — salary    for   July,    assisting    in 

administration  of  estate 1,000.00 

W.    P.    Fuller   &    Company — one   plate   glass  28x62 

in  Donnelly  10.16 

F.  F.  Herring,  City  Treasurer — irrigation  taxes  on 
Lots  1  to  10  incl.  Yakima  Heights  Residence 
tracts  46.96 

C.  M.  Holdren — repairs  on  Donnelly  Hotel  roof 35.00 

Annavee  Flower  Shop — claim  for  merchandise 14.32 
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H.  H.  Bowen — merchandise  ordered  by  Mrs.  A.  E. 
Larson  22.40 

W.  P.  Puller  &  Co.— one  plate  glass  24x68  in  Don- 
nelly    9.56 

Shaw  &  Sons — copper  casket,  two  ambulance  trips 
to  Seattle  and  completed  burial  services;  &  sealing 
crypt  in  mausoleum 1,780.00 

Aug.  1  Northern  Life  Ins.  Co. — 1st  annual  premium  on 
$20,000  policy  on  life  of  CJ  rover  Burrows,  five- 
year  term  279.00 

Aug.  2  Rigg,  Brown  &  Halverson — services  $6.00  and  pub- 
lishing notice  to  creditors  $9.12 — total 15.12 

Surety  Finance  Company — in  payment  of  notes  and 
interest  as  follows: 

10-13-33  Note,  principal   (balance $  3,000.00 

Int.  6%  from  12-31-33 

to  8-1-34  141.85 

11-25-33  Note,  principal  12,500.00 

Int.  6%  from  12-31-33 

to  8-1-34  437.50 

12-22-33  Note,    principal    2,000.00 

Int.  5-34%  from  date  to  8-1-34  69.63 

1-2-34       Note,  principal  2,000.00 

Int.  5%%  from  date  to  8-1-34  66.76 

1-12-34     Note,  principal  8,000.00 

Int.  5%%  from  date  to  8-1-34        253.00 


$  16,778.04 
[139] 

Forward  16,778.04 

Aug.     2        2-13-34     Note,  principal  $  5,000.00 

Int.  6%  date  to  8-1-34 139.17 

5-7-34      Note,  principal   (balance) 9,500.00 

Int.  7%  date  to  8-1-34 157.21 

Additional  interest  to  and 
including  8-1-34: 

on    6%    paper 3.41 

on  5%%  paper 1.92 

on  7%  paper 1.85 


$43,272.30        43,272.30 
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Aup.     2     Yakima  First  National  Rank — in  payment  for  the 
following  notes  and  interest : 
3-26-34  Note,  principal  $  8,000.00 

Int.  @  G%  from  date  to  8-1-34        HO.GT 
3-17-34  Note,  principal  41,000.00 

Int.  @  6%  from  date  to  8-1-34       936.16 


$50,106.83        50,106.83 

Au{,'.  10     IIull-Miller  Company — bond  of  executor 260.00 

Aug.  15     Mrs.  Rose  B.  Larson — August  allowance 1,500.00 

Ethel  Stevenson — part  payment  of  bequest 5,000.00 

Ethel  Stevenson,  Guardian  for  Margaret  Steven- 
son, a  minor — part  payment  of  bequest 1,000.00 

Ethel  Stevenson,  Guardian  for  Gertrude  May  Stev- 
enson, a  minor, — part  payment  of  bequest 1,000.00 

Claudia  Tellett — part  payment  of  bequest 5,000.00 

Gertrude  Larson — Part  payment  of  bequest 5,000.00 

Mrs.    Logan    Roberts,    Guardian   for   Donald  Arthur 

Larson — part  pa^'ment  of  bequest 1,000.00 

Yakima  First  National  Bank — full  payment  of  as- 
signment  to   bank,    part   payment   of  bequest  to 

Ralph  0.   Olson,  Jr 3,000.00 

Mrs.  Leilah  Nelson— part  payment  of  bequest 1,000.00 

Miss  Barbara  Olson — part  payment  of  bequest 1,000.00 

Aug.  25     Seattle  Title  Company — Certificate  of  foreclosure  on 

A.  E.  Howard  property 10.00 

Aug.  31     Shirley   I).   Parker — salary  for  August,  assistant  in 

administration  of  estate 1,000.00 

Sept  14  Collector  of  Internal  Revenue — third  quarterly  pay- 
ment income  tax  for  1933 — Adelbert  E.  Larson 327.32 

Collector  of  Internal  Revenue — third  quarterly  pay- 
ment income  tax  for  1933 — Rose  B.  Larson 327.32 

Rose  B.  Larson — September  allowance 1,500.00 

Sept  18  Yakima  First  National  Bank — telegram  to  Shirley 
Parker  by  Mr.  Hardy  and  revenue  stamps  for 
transfer  of  Sunshine 2.26 

Sept  27     John  S.   Maloney — claim  for  services 3,300.00 
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Sept  29     Shirley  D.  Parker — salary  for  September,  assisting 

in  administration  of  estate 1,000.00 

27     Mrs.  Rose  B.  Larson— advance 10,148.00 

Oct.  9  General  Insurance  Co.  of  America — balance  of  first 
mortgage  on  Donnelly  Hotel  Bldg.  $20,000  and  in- 
terest from  4-10-34  to  10-10-34  @  5%% 20,575.00 

Oct.  11     Mrs.  Rose  B.  Larson — October  allowance 1,500.00 

26     Riggs,  Brown  &  Halverson — advanced  for  filing  fees 

and  sheriff 's  fees 7.90 

Oct.  27  Sunnyside  Land  &  Investment  Co. — 3  yr.  renewal 
$10,000  insurance  on  Grandview  Bldg.  expires 
10-12-37  303.00 

Shirley  D.  Parker — salary  for  October,  assisting  in 
administration  of  estate 1,000.00 

Mrs.  Rose  B.  Larson — November  allowance 1,500.00 

Nov.  13     Claudia  Tellett — balance  due  on  bequest  less  state 

tax  at  3% 14,550.00 

Gertrude  Larson — balance  due  on  bequest  less  state 
tax  at  3% 14,550.00 

Ethel  Stevenson — balance  due  on  bequest  less  state 
tax  at  3% 14,550.00 

$221,067.97 

Forward  221,067.97 

Nov.  13     Mrs.  Logan  Roberts,  Guardian  for  Donald  Arthur 

Larson — balance  due  on  bequest  less  state  tax  3%  8,700.00 

Mrs.    Leilah    Nelson — balance    due    on    bequest    less 

state  tax  at  3% 8,700.00 

Ethel  Stevenson,  Guardian  for  Margaret  Stevenson 

— balance  due  on  bequest  less  state  tax  at  3% 8,700.00 

Ethel  Stevenson,  Guardian  for  Gertrude  May  Stev- 
enson— balance  due  on  bequest  less  state  tax  at  3%     8,700.00 

R.  M.  Hardy— bequest  less  state  tax  at  10% 4,500.00 

W.  H.  McCullough— bequest  less  state  tax  at  10%  900.00 

E.  M.  Fisher— bequest  less  state  tax  at  10% 900.00 
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Nov.  14     Miss   Barbara  Olson — balance  clue   on  bequest   less 

state  tax  at  3% 8,700.00 

liaiph  Olson,  Jr. — balance  of  bequest  less  $300  note 

and  interest  from  8-27-34  to  11-15-34  $5.27 6,394.73 

Nov.  19     Mrs.  Kose  B.  Larson— advance 8,500.00 

Rigf?.  Brown  &  Halverson — on  account  attorneys  fee 

for  handling  estate 10,000.00 

Nov.  27     Shirley  D.  Parker — salary  for  November 1,000.00 

Mrs.  Rose  B.  Larson — allowance  for  December 1,500.00 

Collector  of  Internal  Revenue — last  quarter  income 
tax  for  1933— Adelbert  E.  Larson  $327.29  and 
Rose  B.  Larson  $327.29 654.58 

Nov.  28     Lloyd  Ti.  Wiehl — services  as  appraiser 250.00 

Geo.  H.  Bradshaw — services  as  appraiser 250.00 

Dec.  5  Yakima  P'irst  National  Bank — phone  call  30^  and 
recording  fees  and  revenue  stamps,  filing  fee, 
documentary  stamps  on  Sunshine  stock 41.47 

Dec  17  Yakima  First  National  Bank — Trust  Department — 
transfer  of  funds  to  pay  following  bequests: 
Donald  Arthur  Larson  $9700;  Rotary  Club  for 
Crippled  Children  Fund  $15000;  Salvation  Army 
$30,000;  Yakima  County  for  T.  B.  Controll  $100,- 
000;  City  of  Yakima,  Art  Gallery  «fc  Museum 
$100,000 ;  total 254,700.00 

Dec.  18     Mrs.  Rose  B.  Larson — advance 2,500.00 

Mrs.  Rose  B.  Larson — advance 5,291.00 

Dec.    21     Rigg,  Brown  &  Halverson — on  account  of  attorneys 

fees    2,500.00 

Mrs.  Rose  B.  Larson — advance 1,435.90 

Mrs.  Rose  B.  Larson — advance 800.00 

Deo.  24     Yakima  First  National  Bank — on  account  executor's 

fees    5,000.00 

Dec.  31     Shirley  D.  Parker — salary  for  December 1,000.00 

Mrs.  Rose  B.  Larson — January  allowance 1,500.00 

Federal  tax  on  checks  from  6-14-34  to  12-31-34 1.74 
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Jan.    29 — Shirley  D.  Parker — salary  for  January 1,000.00 

Mrs.  Rose  B.  Larson — allowance  for  February 1,500.00 

Feb.     7     Mrs.  Rose  B.  Larson — advance  (Larson-Parker  suite)       2,424.36 

13     City  Treasurer  of  Yakima,  Wash — on  account  of  be- 
quest to  public  library 5,000.00 

Feb.  15     Mrs.  Rose  B.  Larson — advance 5,000.00 

Treasurer   of  the   State   of  Washington — state   tax 

on  estate  28,750.64 

Collector  of  Internal  Revenue — federal  tax  on  estate  56,815.74 

Feb.  19     Mrs.    Rose    B.    Larson — advance 1,121.25 

27     Mrs.  Rose  B.  Larson — allowance  for  March 1,500.00 

Shirley  D.  Parker — salary  for  February 1,000.00 

Rigg,  Brown  &  Ilalberson — phone  calls  to  Miller  at 
Sunnyside,  60^;  Certified  copy  of  will  $1.00;  Ab- 
stract Co.,  for  certificate  of  ownership,  McCredy 
property   $10.00   11.60 

Mar.  9  Yakima  County  Treasurer — real  estate  taxes  for 
1934  on  Burrows  Motor  Co.  Bldg.  Lots  27,  28,  29, 
30,  31  &  32  in  Block  9  Yakima  County,  $1,249.63 

less  3%  rebate  $37.49 1,212.14 

Yakima   County   Treasurer — personal   property   tax 

for  1934  $61.27  less  ^%  rebate  $1.84 59.43 

Yakima  County  Treas — 1934  real  estate  tax  on  E 
15  ft  of  Lot  10,  Lot  11  &  12  in  Block  31  (Larson 
Bldg.)  $8,635.32  less  3%  rebate  $259.06 8,376.26 

$687,958.81 
[140] 

Forward   $687,958.81 

Mar.  9  Town  Treasurer  of  Crandview — irrigation  install- 
ment for  1935  on  Lots  9,  10,  11  in  Block  3, 
Crandview  $1.20  on  Lots  7  &  8  in  Block  ]8, 
Crandview— 96^  total  2.16 

Mar.  13  Ralph  S.  Stacy,  King  County  Treas.— to  pay  1934 
real  estate  taxes  on  Larson-Boarman  property  in 
full;  TL  5  Cov  Lot  3;  TL  1,  Gov  Lot  1;  TL  2, 
Cov  Lot  2  TL  8,  SE1/4  of  NW^^,  Sec.  24,  twp 
20,  Range  9   (1/2  paid  by  Boatman) 59.38 
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Ben  Knox,  Benton  County  Treas. — 1934  real  estate 
tax  on  Benton  County  property,  Larson-Chandler; 
NW  SW  less  Ry.  rtw;  Ni/o  of  Lot  6  less  Ry.  rtw; 
SE  SW  less  Ry.  rtw;  See.  6,  twp  8,  Range  28 
(Chandler  paid  one-half)   $2.64  less  rel)ate  of  8^  2.56 

Yakima  County  Treasurer — 1934  real  estate  taxes 
as  follows  on:  Lots  1,  2,  3,  4,  5,  6,  7,  8,  9  &  10 
Vakima  Heights  Residence  Tracts  (home)  paid 
one-half,   no   rel)ate 206.64 

Yakima  County  Treasurer — 1934  real  estate  taxes 
as  follows  on:  Lots  25.  26.  27,  28  &  29  in  Block 
51  (Donnelly  Hotel)  $3069.18  less  3%  rebate 
$92.08—  $2,977.10;  On  Lots  9,  10  &  11  in  Block 
3.  Crandview  (Carafe  Bldg)  $115.92  less  3% 
rebate  $3.48  and  Drainage  &  Dike  tax,  $1.26 — 
total  $113.70;  On  Lots  7  &  8  in  Block  18,  Grand- 
view  (Store  &  Office  Bldg.)  $218.90  less  3%  re- 
bate $6.57   plus  drainage   20^  $212.53— total 3,303.33 

Ralph  S.  Stacy,  King  County  Treas. — to  pay  1934 
real  estate  tax  on  Lots  29,  30,  31,  32,  &  33  in 
Block  20,  Lake  Union  Shore  Lands,  $55.56  less 
3%  rebate  $1.67— $53.89 ;  also  Lots  27,  28.  29, 
30  &  31  in  Block  37  Brooklyn  Addition  $95.94  less 
3%  rebate  $2.88— $93.06 ;  also  Lots  36,  37,  38, 
39  &  40  in  Block  37,  Brooklyn  Addition  $28.64 
less  3%  rebate  86^— $27.78;  total 174.73 

Mar.  29     I\Irs.  Rose  B.  Larson — allowance  for  April 1,500.00 

Shirley  D.  Parker— salary  for  March 1,000.00 

Apr.     1     Mrs.  Rose   B.  Ijarson — advance 20,000.00 

Burrows  Motor  Company — claim  for  cash  advance 

made  to  Mrs.  Larson  on  June  2,  1934 200.00 

Apr.     3     Mrs.  Rose  B.  Larson — advance 2,000.00 

Apr.  11  Hull-Miller  Company  $5000  insurance  on  household 
furniture  &  furnishings  for  3  yrs  at  1811  W. 
Yakima  Ave 25.00 

Apr.  16     Mrs.  Rose  B.  Ijarson — advance 1,554.05 

$717,986.66 
[141] 
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DISBURSEMENTS 

(Continued) 

717,986.66 
April  23     Mayo  Clinic — balance  in  full,  professional  services       1,000.00 

Ross  Dent  Insurance  Agency,  Inc. — Policy  No.  4488 
Hartford  Steam  Boiler,  Donnelly  Hotel,  expires 
9-27-37  15.07 

30     Mrs.  Rose  B.  Larson — allowance  for  May 1,500.00 

S.  D.  Parker— isalary  for  April 1,000.00 

F.  H.  Church — on  account  of  fee  for  compiling  in- 
come tax  returns 100.00 

May     3     Mrs.  Rose  B.  Larson— advance 1,500.00 

4  American  District  Telegraph  Co. — Aero  automatic 
fire  alarm  on  Burrows  Motor  Company  Bldg.  from 
2-1-35  to  1-31-36 288.00 

11     Mrs.  Rose  B.  Larson— advance 5,000.00 

13  F.  H.  Church — on  account  of  fee  for  compiling  in- 
come tax  returns 200.00 

17  Hull-Miller  Company — first  year's  premium  on  a 
three  year  policy  Public  Liability  at  19-27  So. 
2nd  St.  covering  building,  all  premises  and  ele- 
vator     91.86 

Rigg,  Brown  &  Halverson — telegram  30^  and  filing 

fee  for  final  account  $5.00 5.30 

22  Ross  Dent  Insurance  Agency,  Inc. — additional 
premium  on  policy  $4488,  adding  Burrows  Motor 
Company    Bldg.    boilers 32.81 

27  Collector  of  Internal  Revenue — 1934  income  tax 
return  and  interest,  A.  E.  Larson  Estate,  (first 
Quarter)   2,228.77 

Collector    of    Internal    Revenue — 1934    income    tax 

return  and  interest,  A.  E.  I^arsoii   (first  quarter)  983.87 

29     Mrs.  Rose  B.  Larson — allowance  for  June 1,500.00 

S.  D.  Parker— salary  for  May 1,000.00 

Mrs.  Rose  B.  Larson — advance  to  pay  first  quarter 

of  income  tax  return  and  interest  for  1934 808.56 
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31  Donnelly  Hotel  Company — to  reimburse  for  W.  P. 
F^iller  &  Company  bill,  ribbed  wire  skylight, 
glazed   -  4.70 

Rigfr,    Hrown    cV:    Halverson — publishing    notice    of 

hearing 11.40 

June    3     Collector    of   Internal    Revenue — additional   federal 

estate  tax  29,405.31 

5  W.  V.  F^iller  Company — one  glazed  plate  glass  for 
Burrows  Motor  Company  Bldg  $27.50,  tax  50^, 
total  28.00 

Ross  Dent  Insurance  Agency,  Inc. — Policy  No.  P1751 
on  Larson  Bldg.  from  5-8-35  to  5-8-38,  premium 
$910.  less  return  premium  by  cancelling  and  re- 
writing $710.89  and  earned  premium  dividend 
credit  $87.14— total  credit  $789.03— balance 111.97 

Ross  Dent  Insurance  Agency,  Inc. — Policy  No.  P1753 
on  Burrows  Motor  Company  Bldg.  from  5-8-35 
to  5-8-38   $58.00 539.98 

11  Collector  of  Internal  Revenue — second  quarter  in- 
stallment 1934  income  tax  return,  A.  E.  Larson 
estate  _ 2,201.98 

Collector  of  Internal  Revenue — second  quarterly  in- 
stallment 1934  income  tax  return,  Adelbert  E. 
Larson  972.11 

F.   H.   Church — balance   due  for   compiling   income 

ta  x  returns  148.75 

21  E.  McWilliams — appraising  Burrows  Motor  Com- 
pany Bldg.  for  insurance _ 20.00 

24    Rigg,  Brown  &  Halverson — on  account  of  attorneys' 

fee   - 10,000.00 

Yakima   First   National  Bank — balance  in  full   for 

executor 's  fee  1 0,000.00 

Yakima  First  National  Bank — reimbursing  for  post- 
age paid  out  on  estate  from  June  14,  1934  to 
June  24,  1935 _ 3.17 


$788,688.27 
Exhibit  "B" 

[145] 
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RECAPITULx\TION 

Total  receipts  from  June  14,  1934  to  June  24,  1935 $812,445.31 

Total  disbursements  from  June  14,  1934  to 
June  24,  1935 $788,688.27 

Plus  balance  on  hand  June  24,  1935 23,757.04      812,445.31 


Exhibit  "C" 

State  of  Washington 
County  of  Yakima — ss: 

E.  P.  Hoffman,  being  first  duly  sworn,  on  oath 
deposes  and  says :  That  he  is  the  trust  officer  of  the 
Yakima  First  National  Bank,  executor  above 
named,  and  makes  this  verification  for  and  on  its 
behalf,  being  authorized  so  to  do;  that  he  has  read 
the  within  and  foregoing  Supplemental  Report, 
knows  the  contents  thereof  and  believes  the  same  to 
be  true. 

E.  P.  HOFFMAN 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  Jmie,  1935. 

NAT  U.  BROWN 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima.  [143] 
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PETITIONER'S  EXHIBIT  10 

SN-IT-1 

Treasury  Dei^rtinent 
Internal  Revenue  Service 

Seattle,  Washinj^ton 
May  16,  1940 

Office  of 

Internal  Revenue  Agent  in  Charge 

Seattle  Division 

350  Federal  Office  Building 

IT:90D:JW 

Estate  of  A.  E.  Larson, 
Shirley  D.  Parker, 

Administrator  de  bonis  non, 
Larson  Building, 

Yakima,  Washington. 

Sir: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1934,  discloses  a  deficiency  of  $148,- 
403.81  as  shown  in  the  statement  attached. 

in  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  counting  Smiday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
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file  a  petition  with  the  United  States  Board  of  Tax 
Appeals  for  a  redetermination  of  the  deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  Internal  Revenue  Agent  in  Charge,  Seattle, 
Washington,  for  the  attention  of  IT  :90D : JW.  The 
signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return  by  permitting  an  early  as- 
sessment of  the  deficiency,  and  will  prevent  the  ac- 
cumulation of  interest,  since  the  interest  period  ter- 
minates 30  days  after  filing  the  form,  or  on  the  date 
assessment  is  made,  whichever  is  earlier. 
Respectfully, 
GUY  T.  HELVERING 

Commissioner 
By  GEORGE  C.  EARLEY 

Internal  Revenue  Agent  in 
Charge. 

Enclosures : 
Statement 
Form  of  Waiver 

JW:ecg  [147] 
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STATEMENT 
I^r  :90D :  JW 

Estate  of  A.  E.  Larson, 

Shirley  D.  Parker,  Administrator  de  bonis  non, 

Larson  Building, 

Yakima,  Washington 

'I'ax  Liability  for  the  Taxable  Year  Ended 
December  31,  1934 

Income  Tax 
Liability— $157,211.74 

Assessed— $8,807.93 
Deficiency— $148,403.81 

In  making  this  determination  of  your  income  tax 
liability,  careful  consideration  has  been  given  to  re- 
port of  examination  dated  September  26,  1935,  to 
protest  dated  November  9,  1935,  and  to  statements 
made  in  conferences  held  December  20,  1935,  July 
22,  1938,  November  28,  1939,  December  21,  1938, 
November  28,  1939,  January  10,  1940,  and  March 
22,  1940. 

If  a  petition  to  the  United  States  Board  of  Tax 
Appeals  is  filed  against  the  deficiency  proposed 
herein,  the  issue  set  forth  in  your  claim  for  refund 
should  be  made  a  part  of  the  petition  to  be  consid- 
ered by  the  Board  in  any  redetermination  of  your 
tax  liability.  If  a  petition  is  not  filed,  the  claim  for 
refund  will  be  disallowed  and  official  notice  with  be 
issued  by  registered  mail  in  accordance  with  section 
1103(a)  of  the  Revenue  Act  of  1932. 
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A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  H.  B.  Jones,  610  Col- 
man  Building,  Seattle,  Washington,  in  accordance 
with  the  authority  contained  in  the  power  of  attor- 
ney executed  by  you  and  on  file  with  the  Bureau. 

[148] 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $  54,693.09 

Unallowable  deductions  and 
additional  income : 

(a)  Profit   on  sale  of  Sunshine 

Mining  Company  stock $230,375.00 

(b)  Salary  Business   Agent 3,000.00 

(c)  Executor's    Commissions    6,766.59 

(d)  Dividends   6,740.00 

(e)  Net  rental  income  understated  2,423.93 

(f)  Capital  gains  understated 

and   losses   disallowed 19,905.85 

269,211.37 
Net  income  adjusted $323,904.46 

Explanation  of  Adjustments 

(a)  There  is  added  to  the  taxable  income  shown 
in  the  return  the  amount  of  $230,375.00,  represent- 
ing the  taxable  profit  on  85,000  shares  of  Sunshine 
Mining  Company  stock  sold  by  the  executor  during 
the  period  June  8  to  December  31,  1934.  The  taxable 
profit  is  computed  as  follows: 
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Xet  selling- 

price : 

Total 

Crrtlficate 

Per 

Amount 

Number 

Share* 

Share 

Received 

738 

5,000 

$5,821/2 

$  29,125.00 

1147 

10.000 

5.821/2 

58,250.00 

GOl 

10,000 

6.90 

69,000.00 

683 

10,000 

6.90 

69,000.00 

H54 

5,000 

6.90 

34,500.00 

736 

5,000 

6.90 

34,500.00 

739 

5,000 

6.90 

34,500.00 

1346 

30.000 

6.90 

207,000.00 

2822 

5,000 

6.90 

34,500.00 

85,000  $570,375.00 

Value  at  date  of  death— $4.00  per  share 340,000.00 


Profit  received— 100%  taxable $230,375.00 

[149] 

(b)  It  is  held  tjiat  $3,000.00  represents  reason- 
able compensation  for  the  services  of  Mr.  Shirley  D. 
Parker  for  the  taxable  year  1934.  Deducted  $6,- 
000.00;  disallowed  $3,000.00. 

(c)  Executor's  commission  or  fee  is  chargeable 
against  the  corpus  of  the  estate  and  is  not  deductible 
from  income. 

(d)  Dividends  from  Surety  Finance  Company 
were  understated  in  the  amount  of  $6,740.00. 

(e)  Net  rental  income  was  understated  in  the 
amount  of  $2,423.03.  In  computing  the  net  income 
from  this  source  there  was  deducted  $1,611.88  as  in- 
surance premiums  whereas  the  amount  deductible 
and    allocable    to    the    taxable    year    amounted    to 
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$646.67 ;  a  difference  of  $965.21,  and  the  amount  de- 
ductible as  depreciation  is  held  to  be  $9,721.28  as 
against  $11,180.00  deducted;  a  difference  of  $1,- 
458.72.  Total  disallowance  $2,423.83. 

(f)  On  line  8  of  the  return  there  was  deducted 
$444.79  as  a  capital  loss  and  on  line  15  there  was 
deducted  $18,837.64  as  an  ordinary  loss.  It,  is  held 
that  the  losses  claimed,  totaling  $19,282.43  are  not 
deductible  but  that  capital  gains  totaling  $623.42 
were  realized.  Income  has  accordingly,  been  in- 
creased $19,905.85.  Computation  of  gains  is  as 
follows : 
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Computation  of  Tax 

Net  income  adjusted _ $323,904.46 

Less: 

Personal  exemption  1 ,000.00 

Balance  (surtax  net  income) $322,904.46 

Less: 

Dividends    70,047.29 

Net  income  subject  to  normal  tax $252,857.17 

Normal  tax  at  4%  on  $252,857.17 $  10,114.29 

Surtax  on  $322,904.46 147,097.45 


Corrected  income  tax  liability $157,211.74 

Income  tax  assessed : 

Original,  Account  No.  6-200038 8,807.93 

Deficiency  of  income  tax $148,403.81 

[151] 

District  of  Washington 
Form  870 
Treasury  Department 
Internal  Revenue  Service 
Revised  April  1939 

IT:90D:JW 

11674-W 

Waiver  of  Restrictions  on  Assessment  and 
Collection  of  Deficiency  in  Tax 

Pursuant  to  the  provisions  of  section  272  (d)  of 
tjie  Internal  Revenue  Code,  and/or  the  corresi)ond- 
ing  provisions  of  prior  internal  revenue  laws,  the 
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restrictions  provided  in  section  272  (a)  of  the  In- 
ternal Revenue  Code,  and/or  the  corresponding  pro- 
visions of  prior  internal  revenue  laws,  are  hereby 
waived  and  consent  is  given  to  the  assessment  and 
collection  of  the  following  deficiency  or  deficiencies 
in  tax: 

Taxable  year  ended  12/31/1934 
Income  tax  in  the  sum  of  $148,403.81 


Estate  of  A.  E.  Larson 
Shirley  D.  Parker, 
Administrator  de  bonis  non 
Yakima,  Washington 

Date 1940      By [152] 
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TREASURY  DEPARTMENT 

Bureau  of  Internal  Revenue 
Pacific  Division,  Technical  Staff 
1215  Smith  Tower  Building- 
Seattle,  Wash. 

Office  of 
Commissioner  of  Internal  Revenue 


Address  Reply  to 

Head,  Pacific  Division, 

Technical  Staff 

And  Refer  To 

C^TS  :PD 

S:CRM  June  1,  1940 

Mrs.  Rose  B.  Larson, 
Larson,  Building, 
Yakima,  Washington 

Madam : 

There  is  enclosed  for  your  information  a  copy  of 
a  letter  addressed  to  your  authorized  representative, 
Mr.  H.  B.  Jones,  Sr.,  Colman  Building,  Seattle, 
Washington. 

Respectfully, 
VIRGIL  BEAN, 

Head,  Pacific  Division, 
Technical  Staff. 

Enclosure : 

Copy  of  letter  [153] 
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June  1,  1940 
C-TS  :PD 
S:(^RM 

Mr.  H.  B.  Jones,  Sr., 
Colman  Building- 
Seattle,  Washington 

In  le:  Mrs.  Rose  B.  Larson, 

Yakima,  Washington, 

Income  Tax 

Docket  No:  88813 

Year:  1933  and  1934 

Sir: 

Reference  is  made  to  the  petition  for  redetermina- 
tion of  the  deficiency  now  pending  before  the  United 
States  Board  of  Tax  Appeals  in  the  above-entitled 
case  and  to  conference  held  in  the  office  of  the  Pa- 
cific Division  of  the  Technical  Staff  at  Seattle, 
Washington,  on  March  22,  1940. 

Your  proposal  of  settlement  has  been  given  care- 
ful consideration,  but  is  deemed  unacceptable.  Ac- 
cordingly, the  case  has  been  referred  to  Division 
Counsel  for  trial  before  the  United  States  Board 
of  Tax  Appeals. 

A  copy  of  this  letter  is  being  forwarded  to  the 
above-named  petitioner. 
Respectfully, 

VIRGIL  BEAN, 

Head,  Pacific  Division, 
Technical  Staff. 
CRM:ahn  [154] 
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Office  of 

Commissioner  of  Internal  Revenue 

Address   Reply  to  Treasury  Department 

Head,  Pacific  Division,        Bureau  of  Internal 
Technical  Staff  Revenue 

and   Refer  to  Pacific   Division, 

C-TS:PD  Technical  Staff 

S:CRM  1215  Smith  Tower 

Building 
Seattle,  Wash. 

June    1,    1940 

Estate  of  Adelbert  E.  Larson,  Deceased, 
Shirley  D.  Parker,  Administrator  de  bonis  non, 
Larson  Building, 
Yakima,    Washington 

Sir: 

There  is  enclosed  for  your  information  a  copy 
of  a  letter  addressed  to  your  authorized  representa- 
tive, Mr.  H.  B.  Jones,  Sr.,  Colman  Building,  Seattle, 
Washington. 

Respectfully, 

VIRGIL  BEAN, 

Head,   Pacific   Division, 
Technical  Staff. 
Enclosure : 

Copy  of  letter.  [155] 
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C-TS:PD  Jmie  1,  1940 

S:('RM 

Mr.  H.  13.  Jones,  Sr., 
Colman  Buildmg, 
Seattle,  Washington. 

In  re:  Estate  of  Adelbert  E.  Larson, 
Yakima,  Washington 

Docket  No:  88814 

Taxable  year  ended  December  31,  1933  and 
period  January  1  to  June  7,  1934 
Sir: 

Reference  is  made  to  tlie  petition  for  redeter- 
mination of  the  deficiency  now  pending  before  the 
United  States  Board  of  Tax  Appeals  in  the  above- 
entitled  case  and  to  conference  held  in  the  office  of 
the  Pacific  Division  of  the  Technical  Staff  at  Seattle, 
Washington,  on  March  22,  1940. 

Your  proposal  of  settlement  has  been  given  care- 
ful consideration,  but  is  deemed  unacceptable;  Ac- 
cordingly, the  case  has  been  referred  to  Division 
Counsel  for  trial  before  the  United  States  Board 
of  Tax  Appeals. 

A  copy  of  this  letter  is  being  forwarded  to  the 
above-named  petitioner. 
Respectfully, 

VIRGIL  BEAN, 
Head,  Pacific  Division, 
Technical  Staff. 
CRM:alm  [156] 
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PETITIONER'S  EXHIBIT  11 

Called  meeting  of  the  Board  of  Trustees  of  the 
Simshine  Mining  Company  met  in  the  office  of  the 
Company,  June  2nd,  1934  at  2  P.  M. 

Messrs  Alex  Miller,  C.  M.  Hull  and  I.  H.  Dills 
present,  a  quorum  present:  Vice  President  Miller 
presiding,  R.  B.  Kenyon,  Secretary  present  and 
acting  as  such. 

Mr.  Miller  stated  that  this  meeting  was  called  for 
the  reason  that  due  to  Mr.  Hull  leaving  for  the  east 
this  afternoon  and  the  necessity  to  have  a  quorum 
of  the  Board  present  for  dividend  declaration  this 
call  is  made  in  conformity  with  imderstanding  of 
meeting  of  May  31st,  1934:  And  Mr.  Miller  then 
called  the  meeting  to  order. 

Mr.  Hull  moved  the  following  resolution: 

Resolved :  That  the  stock  records  of  the  Company 
be  closed  to  transfer  at  5  P.  M.,  June  12tli,  1934 
and  that  a  dividend  of  16^  per  share  be  paid  to  all 
stockholders  of  record  at  the  close  of  business  June 
12th,  1934,  said  dividend  to  be  payable  June  26th, 
1934.  The  transfer  books  to  be  re-opened  for  transfer 
Jmie  27th,  1934,  that  the  declaration  date  of  this 
dividend  be  Jmie  5th,  1934: 

Mr.  Dills  seconded  the  motion,  which  was  moved 
unanimously  carried  and  so  ordered. 

No  further  business  appearing,  Mr.  Dills  moved, 
Mr.  Hull  seconded  a  motion  to  adjourn  subject  to 
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call,  moved,  carried  and  so  ordered. 
/s/    ALEX   MILLER, 
Vice  President. 
Attest    /s/    R.  B.  KENYON, 
Secretary. 

I,  Frank  M.  Hardy,  Assistant  Secretary,  Sun- 
shine Mining  Company  certify  that  this  is  a  true 
and  correct  copy  of  the  meeting  of  the  Board  of 
'I'rustees  of  tlie  Sunshine  Mining-  Company  of  June 
2nd,  1934. 

(Seal)  FRANK  M.  HARDY, 

Assistant  Secretary.  [157] 


1£S. 


"^vucT' 


^i  SOULOCrXTY  USOHI  KITDIUi 

^i^te3feffPPAL  INCeiE  TAX  lETBHI 


ui3o 


iU^i^ 


atZk». 


For 


»»n 


>rf>««HMi^l>*iN*»g>»^»»*^fc*» 


)i*i^'*^- 


—       a^" 


f'<''l.  Of  *  "H 


JSSW  INCOME  ^—- ^  r,      ,  - 

SI.  lUmtm,  Wtgi^  rmaliiln^  r»«i^«««.    rr       i     fi'ii  i  -i  r  i  i                           aM^'Mi.*! 
t-jLil.  Jnu..n]nLU-->laiAJieii:r.Sjtiea.t...l  MtiigJieil * 

S    1  laeoH  («r  Ua)  hm  Bt^M  or  rVvlMtia.    (f—  III!*) ^^- 

E    «.  I»lw»t  JL  &■>  feep<U>^'i^i«ii.  CJJ^aStSS'fcMik. «!».  («Mi»t  IiIbiiI  m  l»4tw  iitwhI  >M<i| 
B    4.  IMmhI  «■  Tu-(n>  OmBMit  Baa*  I'paa  Wkkk  •  Tu  WM  Paid  ■!  anra 


Jl    t.  liiiBi  (ar  Urn)  Inm  Ti 
3  M    of   ^art 


ftncra.i'    .  ^oflt-- >uri  o>  E  -  "^pj'  ii'-ff. 


4    &  taHMltaal 


a  CbptM  0«ia  (<»  Lw).    {Pmb  ii  >i  o 

•.  Tkidbh  Iala«it  ob  tibaid  0«4k4ts.    IBmI 
>«.  DtTldMili  OB  Block  ol:  wSiomUc  i 

(»)  DoMtio  CofpontioM  Mt  Nbiact  la  taatloa  wfar  IMt  I  at  l(M  AM 

M  Pml^  CwpontloM. 

II.  OIWrliinBi      -  -      .  -       -  .     T    "'      '-''     "'""•'*'    '''"«'>'■'•»'- 

11  i.i«iit  rM^.L.'^  '•  ;  9;-  ■■  APi  t^..^"??g^''^Lj.>.  .l.y.0.1-.»fe....- 

14.  Turn  Paid,    (l^fcli  Mif) i^.9^..J0.4;.ytli  ]i_...,'.;iX.?.?._ 

II  LoMn  hjr  Flro,  Stov,  do.     (Bi^M>b«Hi«ka«pwa , 

l«.  Bod  Dobli.    (■wktoka^MtV) „ _ 

IT.  a-wb„iio«.  »™iLfii«Ki!«i::.....-..«.<l:':'--- \'  ^"= ...^.''i?.•_?'A.A.!l.f.?...ii.^.!^.•.^2._.. 

It.  OUxr  IMivtIoaa  *>i^ri^  IvUK    *^ipil^*t*r)i..PiL.«.<KCMa.V!u-'ji^^'fi.n9.4. 

MAYaSft  (TMPii  BtoajJKI^  It) 

_     COMrVTAIION  or  TAX    (8m  Ih*w<1m  S) 


...773. 


.iii^l 


161 


J.41yt..li 


i^ 


M 


/ 


V  fc 


'^•s^t 


4    57;    03  ' 

mi     •■ 1  -•!      "   1   -11    ■ 


tl.  NA^Tmomm  (IW«i  Ii  aboTo). 

B.  Uw  rii al  ut«liM 

a.  Oodll  fur  nuililnll- 

91  Bala  lira  (!lvrl*i  aal  laaaan). 

Ulanal  u*  Uhaty  ha 
rit.    (Ilaaa*).— 

DlTtdmk.     Olaa  M  M ).. 


i..ll2.'«|  i«l 


I      I   ..^1  .l.^h  !  V.Uj'n.  Naraal  Ui  (1%  of  llaai  M) 

JO.  Burtez  00  ll«m  14.     (Bw  laatructka  HO 

V!  1041  iq  |(;  T,^  ^  (iu«  M  iiliia  lloa  W) 

'  '  "  '    '^  Lw.  Imom  Ui  paid  al  aawaa  (1%  al 


IrinAr  Ui  pai<t  ki  a  r<4a4ca  tvttft- 


M.  *-■- —  €«  Tax.     (Ilaa  *l  alaMa  llMa  »  aad  SI). 


■OHM  AMD  OTWn  OWJCATIOW  0«  MCDMTIBI  (8i.  I^tn^tio.  ( 


iw  Urn  I>u«nr«  irf  Coluaha^v  lalMI  Hulo  ^^  "*»" ■ 

ihirtr  »i',   k«k  ■»!  .«!»  ohkaMtnu  <]<  I'nitod  KU««i 
<a  .r  lal<«>  Mi|ilitHiM  |.  ltlT._.  ^^ 

InifcMiil.M 


liliaUfw  .«  iMtnaraUlilio  <4  IW  I'iMhI  MMm  '— ^  •■•-- 
-'■•—'—'  to  fc.  ■<yrt«J  l«  (»l  .!»».>  ^^  ..T^ 


• 7.9A 


Qfl   AL.. 


■c— MM  E-mcoMi  mm  mtidcnm' 


mill 

1 1 

■•till 

mill  {■■ 

1 1 

I 

•» 

1 „.. 

• 

)  ***nmi  I  o(  eorpnnUaM  iiMWIi«  Um  -"^Ih^ 


r-nnAWATiow  or  PKawnom  cuiiii»  in  mnu  1. 1«.  i«;  it. 


iUlL.. 


i — <l*.9ji.i..... 


JL?S.22.._ .':.«ft»niv  Jl«3t  -»  ^**M "looT  oo""       I 

Saiis^xtxonai  jhuioi.         145,.  !0 ir:^.-^-^. — -^^'-'-J-.-iifla t^Ci..-  J     |_ 


Rose  B.  Larson 


215 


o 

o 
c3 


o 
o 


s  2:?: 

o    ■  - 


CO 
05 


Eh 

O 


Pi 

t-3 


CO 
(35 


•-3 


Oi 

<;o 

(M 

o 

CO 

lO 

05 

Tti 

P 

o 

T}^ 

CD 

CO 

c<i 

o 

uo 

TJH 

CO 

o 

t^ 

1^ 

OS 

CO 

t- 

Tt< 

o 

t- 

t~ 

00 

CO 

CO 

CO 

T— 1 

1—1 

o 

CD 

CO 

05 

•<* 

-* 

p 

Tj^ 

o 

p 

■*. 

P 

■*■ 

(m" 

o 

TjH 

■<^" 

o6 

o 

t^ 

t- 

crs 

CO 

c- 

^ 

o 

L- 

c^ 

GO 

CO 

(N 

CO 

1—1 

1-1 

I— 

o 

CO 


CsJ 

Oi 


O 

O 


o 


Eh 


o 

o 


o 


OS 

GO 


O 


CO 


<^      4< 


o 


CO 

go" 

CD 
CD 
CO 
CD 


o 


OS 


O 

12; 


-£3 


w 


CO 
(M 


h5    C^    ^i;    Q    ^ 


o 
1^ 


J/2 


s  p^ 


X2 


CO 


o 

CO 


in 
c» 

o 
o 


216 


Commr.  of  Int.  Rev.  vs. 


«  g 
s  c^ 

«  J 


o 


o 


o 
o 

id 

CO 


■*  O  00  i— I  CO  o 

ic  (N  T^  o  as  o 

(TJ  05  rH  00  CO  to 

CO  O  CO  •^  .^ 


o  o 

o  o 

o  o 

o  o 


p 


(M 


o 
o 

id 


o 
o 


o 
o 


O    <M 

T-l     (M 

CO 


o 
o 


CO 


O    CO 

p   r-; 

o  id 
CO   -t* 

CO 


o 

p 

o 

CM 


CO     S 

^    o    ^ 


02 


^^  £  ^  5   B 


■  ■   -  <§  I  K 

•"»    O   ^^    5     fcr  •- 

3  I  S  £  .£  -i 


c 

go 

IS   ^ 

w  O  •  r3 

o  '^    SI 
Q  ^    <^ 

a 

rQ       ft 

<V   '; 

^  c 


o 

o 


-  P-i 

UJ     o  ^ 

22  O  • 

ft  o  ^  • 

^    .  ^ 

^    i  I 

a>     "  » 

^    rt  at 


CTs 

CO 
CO 


p 

CO 
CO 


p 

00 

to 


a: 
o 

00 
lO 


O 

CO 


oo 

CO 

c-^ 

co' 

<M 

OS 

in 

o 

'-' 

CO 

1— I    CO 
O    l>^ 

oo    CO 


IC 


CO 


CO 

o 


-^    C3 

CO  CQ 


■4-> 

rt 

C 

C 

o 

O 

C3 

o 

;z; 

&. 


Rose  B.  Larson 


217 


^ 


Q 

o 
o 
<1 

o 

12; 

I— I 

Q 


rt 

o 

o 

?2 

^ 

f^ 

)—( 

^ 

Iz; 

h:; 

•^ 

s 

CO 

p 

m 

05 

&H 

<D 

H 

O 

t— " 

^ 

P^ 

TJ 
C 

<1 

cC 

t^ 

H 

o 

o 

E-H 

3 

H 

<1 

^ 

Eh 

^ 

M 

W 

CO 

0:1 

T— 1 

W 

<<■ 

0 
0 

h- 1 

Eh 
0 

05 

OS 

co' 
o 


o 
o 

o 


Oi 

05 
o 

00 


o 

Ph 


o 
O 

o    o 
ft 
S   J: 


k^^; 

ix> 

.)^ 

'^ 

oi 

t> 

iM 

0 

O    CO 
O    Oi 

O   t-" 

CO    O^ 

CO    (M 

10 


t-  to  o  t^ 

10  10  00  o 

t-^  CO    OS  CO 

00  ■*  T-^  CO 

CO 


CO 

o 

CO 


05 


05 


PS 

p^ 


H 


t,    ^    a;    bJ&  ^ 
:zi  i_j    +-'    -•-' 


ec    - 


^  o 

o    5£  ^ 


05 

P 
O 


^     CJ     o  -^  S  ,C3 

-     t^  x;  >  v:  —  Q^ 

P  cc  O  O  K  t^ 

^^  ;r;  Eh  u2  p:;  p:;  :i^ 


5r!    rt 


218 


Commr.  of  Int.  Rev.  vs. 


«  2:? 


00 
CO 


o  t-  o 

O  CO  o 

d  z6  d  c6  (d 

O  -^  O    t^   (M 

o  '^ 


Si 


6o 


c    o 


o 
O 


t»       CC      4J 


M    ^     ^ 


•r;     C     =:     ^     S;; 

-S  ^  ^  ^  "^ 


a 

r^     r^     r" 


o 
o 


O 

o 


o 
o 
"^ 

in 


to 

o 

o 
ire 


Tf  L-o  CO  ic  m  t^ 

CC    t~    Oi    D-    (M    «5 


CO    (M    !M    CO    t>- 

CO  CO  CO  in  th 


O 

in 

OS 


OS 

OS 

OS 


O) 

OS 

OS 
00 

in 


en 

OS 

00 


CO 


•♦J 

;=! 
< 


o 


03      KJ      CO      OJ      OC 
'^    "^    '73    i^    173 

C    C    fi    c    c 
00000 

fQ  W  P3  PQ  PC 


10    CO    (M    Tt    (M 
OS    OC    t^    t—    (M 

OJ        •    CO    CO    CO    CO    Tf 

S    .2    :+!:  4:^:  ^ +|:  =*^ 

p;  Q 

^  ^  Q  ;=:  Q  O  ^ 


^,  ^_.  ^_  ,_,  __ 

C7  I— I    I— I    ^^    i— I    — 


O 


Rose  B.  Larson 


219 


^ 


O) 


«  S 


^ 


PS  -J 


u 

-<■ 

rt* 

CO 

Oi 

T-i 

l> 

H 

[:d 

rt 

>-3 

o 

s 

O 

^ 

H 

^J 

'^ 

m 

CO 

1—1 

O) 

M 

^ 

O 

T— ( 

« 

nS 

"£ 

fl 

< 

b3 

1-3 

fl 

W 

S 

% 

ce 

o 

>^ 

o 

W 

1— 1 

<i 

>^ 

H 

HH 

^ 

P 

% 

"^ 

o 

o 

o 
<v 

c 

o 


o 
O 


a 


o 

O    Q 

o 

bo  « 


Eh     =^ 


^-1    *"*     " 


M 


O) 


iiii 


C/2   r- 


CO 


CO     r-, 


•  ii    c3    1^ 


^  1^  -^ 


CO 
00 


^' 
CO 
00 


l^ 

00 

00 

CD 

CO 

CO 

CO 

o 

^ 

o 

^ 

00 

(M 

CO 

t- 

o 

(M 

l^ 

o 

o 

o 

00 

Tf 

CO 

-* 

Tji 

o 

CO 

00 

o 

c^' 

<l6 

o 

CD 

o 

aj 

rf' 

o 

■*' 

00 

■rfH 

T— I 

to 

(M 

CM 

I- 

Tt 

CO 

-* 

c- 

(M 

T— 1 

T— 1 

CO 

1— t 

CO 
CO 

in 

CO 

lO 

CO 

CO 

CO 

C 

O       !d 


w 


a: 


o 
O 

;-! 

o 


O  *H 

O  § 

C  o 

^  fee 


02 


220 


Commr.  of  Int.  Rev.  vs. 


oa  0 


c:^ 


CO 
r— I 


C£5 

T-H 


CO 

o 


> 
o 

Q 

(53 


00    rH    CO    CO    1— i 
(M_    C<l    r-j    Tt    CO 

*    C<j    CTJ    O 


CO 


o  o 

Tt^    CO 

CO 


«3 


'tJ 


z:3     '^ 
^      GO 


^^ 


53    PQ      !;- 


ci 


o    o 


be    I 


<  I  i  i 

.      O      ;h      t- 

o  o  c  c 


fe  ^'  '> 


W 


CO 

00 
CO 


CO 


C3i 
(M 

(M 


05 
I— 


^.   CO 
CO 


o 

CO 


00 

o 
o 

in 


o 


Rose  B.  Larson 


221 


=9: 


o 
u 


O 

o 

^-5 


o 
o 

I— I 

o 


o 
w 

m 

0^ 
Q 

o 
o 
< 

Q 

Q 

I— I 

O 
Q 


Eh 


«  § 


^S 


CO 


1—1 

CO 


o 


in 

CO 

Tfl 

05 

(N 

CO 

o 

to 

CO 

1— 1 

t- 

1— 1 

co 

^-^ 

CO 

p   <:£> 
O 

O 


Tt< 


W 


P^  < 


rt     G     d 


o  o 
00  CT) 


(M 


OS 


u 
o 

o 

o 

o 

ri  <^ 

o   ^ 


ft    X 


03     G 

O 


^^^^        &^ 


O  Tf 

P  CO 

O  CO 

O  l- 

o  CO 

00 


<a 

rt^ 

r3 

CO 

C 

Oi 

O 

rH 

O 

1— 1 

t-' 

Ol 

'S 

•-5 

?3 

o 

p: 

■♦-J 

c 

'5 

b 

K 

a- 

u 

o 

^. 

P^ 

< 

^-H 

4-^ 

•4—' 

s 

o 

PS 

PS 

Q 

222 


Commr.  of  hit.  Rev.  vs. 


«  § 


^ 


es  •J 


O 
CO 

o 

00 


I— 

o 


CO 
CO 


CO 

o 

00 


CO 

o 


ec 

rH 

Tf 

1— 1 

(M 

CO 

CJ 

T-i 

oi 

tH 

CO 

o 

Tt^ 

05 

(M 

t- 

CO 

T— I 


00  <M  O    C<I 

t—  CO  C5    OS 

CO  •^"  irj  CO 

Oi  C  CO 

1-H  •^  O 


-^  1^  "^ 

52  <y  u 

g  C  C 

2  c3  c 

*j  ^  t- 

Si  !='  ^ 

S  CO  K 

2  t— I  I—  Ph  C-' 


OS 


O    C5    CM 


in  CO 

QC    CO 


t-  <U  o 

•  ^  f-. 

o  >^  p:? 

"  Eh  C 

lO  ^,  o 

O  «3  cS 

CO  C 

"rt  t;  <! 

S  ^^^  J- 

o  t^  "-^ 

s  <<i  +j  +^ 

9    t^  ^  i^ 


^   O     t-.     h-H 


'* 
t- 


O    CO 

o  en 
O 


CO 
OS 


o 


o 


CO 
CO 

o 


^5 

t- 

fi 

Oi 

a> 

o 

_> 

ew 

o    c; 

5 

1-5 

^ 

O 

't 

-(-J 

-*-> 

B  ^ 

^ 

CS 

o    S 

o* 

O 

^    1 

0)     OJ 

< 

CO 
O 

li 

-^  o 

11 

+J 

a 

>< 

5         .1-1 

s 

^ 

K 

'■       ^    o 

03    ^ 

p^ 

a- 

b- 

&0 

c 

-P 

P 

Rose  B.  Larson  223 

PETITIONERS   EXHIBIT   13 

In  the  Superior  Court  of  the  State  of  Washington 
in  and  for  Yakima  County. 
(In  Probate) 

No.  8561 

In  the  Matter  of  the  Estate  of 

A.  E.  LARSON,  Deceased. 

PETITION  FOR  FAMILY  ALLOWANCE 

Comes  now  Rose  13.  Larson,  surviving  widow  of 
A.  E.  Larson,  deceased,  and  respectfully  represents 
to  the  court: 

1. 

That  said  decedent  died  on  the  7th  day  of  June, 
1934,  and  that  at  the  time  of  his  death  he  was  a 
resident  of  Yakima  County,  State  of  Washington. 

2. 

That  the  Yakima  First  National  Bank  was  ap- 
pointed executor  under  the  will  of  the  decedent  on 
the  13th  day  of  June,  1934,  and  has  qualified  and 
entered  ui^on  the  discharge  of  its  duties  as  such 
executor. 

3. 
That  no  inventoiy  and  appraisement  has  yet  been 
made,  but  that  the  value  of  said  estate,  consisting 
of  the  connnunity  property  of  the  decedent  and  your 
petitioner,  is  approximately  $1,500,000.00. 

4. 
That  it  is  necessary  that  your  petitioner  have  an 
allowance  for  her  support  and  maintenance,  and 
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tliat  $5000.00,  cash,  and  the  further  sum  of  $1500.00 
a  month,  payable  monthly,  is  a  reasonable,  proper 
and  necessary  amount  to  maintain  and  support  the 
petitioner  and  the  [164]  family  residence  of  the 
decendent  and  your  petitioner  in  the  manner  to 
which  she  has  been  accustomed; 

Wherefore,  your  petitioner  prays  that  she  be 
allowed  the  sum  of  $5000.00  cash,  and  the  further 
sum  of  $1500.00  a  month  from  the  date  of  the  death 
of  said  decedent,  to-wit,  from  the  7th  day  of  June, 
1934,  for  her  support  and  maintenance  and  the 
maintenance  of  her  home,  until  the  further  order 
of  the  court. 

ROSE  B.  LARSON, 
Petitioner. 

State  of  Washington, 
County  of  Yakima — ss. 

Rose  B.  Larson,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  she  is  the  petitioner  above 
named;  that  she  has  read  the  within  and  foregoing 
Petition  for  Family  Allowance,  knows  the  contents 
thereof,  and  believes  the  same  to  be  true. 
ROSE  B.  LARSON. 
Subscribed  and  sw^orn  to  before  me  this  14th  day 
of  June,  1934. 

NAT  U.  BROWN, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 
Filed:  6-14-34.  [165] 
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[Title  of  Superior  Court  and  Cause.] 

ORDER  FOR  FAMILY  ALLOWANCE 

This  matter  coming  on  to  be  heard  upon  the  peti- 
tion of  Rose  B.  Larson,  surviving  widow  of  de- 
cedent, for  family  allowance,  the  said  petitioner 
and  Yakima  First  National  Bank,  executor,  both 
being  represented  by  Rigg,  Brown  &  Halverson, 
and  the  court  having  heard  the  evidence  and  being 
fully  advised,  it  is 

Ordered  that  said  executor  be  and  it  is  hereby 
authorized  and  directed  to  pay  to  the  said  petitioner 
the  sum  of  $5000.00,  cash,  and  the  further  sum  of 
$1500.00,  and  to  pay  the  sum  of  $1500.00,  monthly, 
on  the  7th  day  of  each  and  every  month  hereafter 
until  the  further  order  of  this  court  for  the  support 
and  maintenance  of  said  petitioner  and  for  the  main- 
tenance of  the  family  residence  of  petitioner. 

Dated  this  14th  day  of  June,  1934. 
R.   B.   MILROY, 

Court  Commissioner  [166] 
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PETITIONER'S  EXHIBIT  14 
CLAIMS  AGAINST  A.  E.  LARSON  ESTATE 

Burrows  Motor  Co Filed     4/  4/1935  200.00 

John  W.  Maloney 3,300.00 

John  W.  Maloney 5,275.00 

Burrows  Motor  Co 12/  7/1934  200.00 

8/  1/1934  200.00 

Yakima  First  National  Bank  8/  2/1934  50,106.83 

Surety  Finance  Co 8/  3/1934  43,272.30 

Shaw  and  Sons,  Funeral  Home  7/31/1934  1,780.00 

W.   P.   Fuller  Co 9.56 

Annavee  Flower  Shop 14.32 

H.  IT.  Bowen 7/30/1934  22.40 

Yakima  Medical  &  Surgical 

Clinic   7/30/1934  3.50 

Barnes-Woodin  Co 7/30/1934  90.56 

Yakima    City   Creamery 7/19/1934  1.60 

City  Meat  Market 7/17/1934  3.20 

City  of  Yakima  Water  Dept.  7/17/1934  3.05 

John  Dower  Lumber  Co 7/17/1934  5.04 

Yakima  Hardware  Co 7/17/1934  17.52 

Joseph  Yolo  7/17/1934  17.50 

Pacific  Power  &  Light  Co 7/17/1934  23.57 

Clifton 's  7/17/1934  4.95 

The  Swedish  Hospital 7/17/1934  659.73 

St.  Elizabeth's  Hospital 7/17/1934  117.45 

R.  W.  Dent  Insurance  Agency  7/17/1934  1,146.60 

7/17/1934  1,404.32 

Olga   Rod   7/17/1934  23.25 

Hazel  E.  Rottles 7/17/1934  21.00 

French  Electric  Dye  ^Vorks...  7/17/1934  5.60 
Pacific  Telephone  &  Tele- 
graph Co 7/17/1934  5.05 

Jean  McCakren  7/17/1934  12.00 

City  Cleaners  &  Laundry 7/17/1934  14.24 

Dorothy  Henry  Inc 7/17/1934  50.75 

Drs.  Nelson  Jacobsen  and 

Okman  6/27/1934  1,200.00 

Ida  E.  Metz 6/25/1934  27.00 

Dr.  W.  L.  Ross,  Jr 6/25/1934  1,200.00 

Parker  &  Rucker,  Attorneys...  6/22/1934  57.49 

6/22/1934  645.13 

T\yro,r^  nKr.;^  19/18/1934  1.000.00 
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RESPONDENT'S  EXHIBIT  A 

Juiie  30,  1934 
Yakima  First  National  Bank 
Yakima,  Washington 

Gentlemen : 

The  midersigiied,  Yakima  First  National  Bank, 
a  corporation,  as  the  duly  appointed,  qualified  and 
acting  executor  of  the  estate  of  A.  E.  Larson,  de- 
ceased, and  Grande,  Stolle  &  Company,  a  corpora- 
tion, hand  you  herewith  option  agreement  dated 
June  30,  1934,  given  by  said  executor  in  favor  of 
Grande,  Stolle  &  Company,  a  corporation,  together 
with  certificate  Nos.  739  and  654,  representing  10,000 
shares  of  the  cai)ital  stock  of  the  Sunshine  Mining 
Comj^any,  which  certificates  are  endorsed  in  blank, 
and  said  parties  hereby  instruct  you  as  follows: 

1.  The  i)urchase  price  of  said  stock  is  the  sum 
of  $7.00  as  set  forth  in  the  attached  agreement,  less 
a  brokerage  of  10^  per  share  which  brokerage  the 
undersigned  executor  agrees  may  be  deducted  from 
the  purchase  price  as  set  forth  in  said  attached 
agreement,  making  the  net  amount  which  you  are 
authorized  to  receive  in  full  payment  from  said 
Grande,  Stolle  &  Com])any  of  $6.90  per  share. 

2.  You  are  further  instructed  that  upon  the  pay- 
ment to  you  of  the  purchase  price  hereinabove  set 
forth,  less  brokerage,  by  the  Grande,  Stolle  S:  Com- 
I)any,  a  corporation,  you  are  instructed  to  deliver 
all  or  such  portion  of  said  deposited  stock  as  may 
be  paid  for  by  said  Grande,  Stolle  &  Company,  and 
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you  aw  rurtlioT  authorized  that  in  the  event  said 
Grande,  Stolle  &  Company  desires  to  purchase  less 
tliaii  the  full  amount  of  said  stock  so  deposited,  to 
liavo  said  stock  transferred  upon  the  books  of  the 
Sunshine  Mining  Company  into  certificates  of  such 
denomination  as  may  be  required  by  said  Grande, 
Stolle  &  Comj^any,  the  expense  of  such  transfer  to 
be  borne  by  them. 

3.  You  are  further  instructed  that  you  are  not 
to  allow  such  stock,  or  any  portion  thereof,  above 
described  to  be  withdrawn  by  said  Grande,  Stolle 
&  Company  miless  said  company  shall  fully  pay  for 
the  same.  [168] 

You  are  further  instructed  that  all  stock  in  your 
possession  after  the  expiration  of  four  months  from 
the  date  of  completion  of  the  listing  of  the  Simshine 
Mining  Company  stock  on  the  New^  York  Curb  Ex- 
change or  in  your  possession  on  the  31st  day  of 
December,  1934,  at  the  hour  of  five  o'clock  p.  m., 
whichever  date  occurs  first,  is  to  be  delivered  by 
you  to  the  midersigned  executor. 

By  E.  P.  HOFFIVIAN, 
Its  Trust  Officer, 
As  the  duly  appointed,  quali- 
fied  and   acting   Executor   of 
the  Estate  of  A.   E.   Larson, 
deceased. 
GRANDE,  STOLLE  &  CO. 
By  CARL  M.  STOLLE, 
Its  Vice-Pres. 
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The  undersigned  acknowledges  receipt  of  the 
above  letter  and  enclosures  therein  stated  this  30th 
day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  F.  V.  GLAETZNER, 
Asst.  Cashier.  [169] 


OPTION  AGREEMENT 

For  and  in  consideration  of  the  sum  of  One  and 
No/100  Dollars  ($1.00)  paid  by  Grande,  Stolle  & 
Company,  a  Washington  corporation,  to  the  Yakima 
First  National  Bank,  a  corporation,  as  the  duly 
appointed,  qualified  and  acting  executor  of  the  estate 
of  A.  E.  Larson,  deceased,  receipt  of  which  is  hereby 
acknowledged,  the  imdersigned,  said  executor,  does 
hereby  give  and  grant  unto  said  Grande,  Stolle  & 
Company,  a  corporation,  an  option  and  right  to 
purchase  10,000  shares  of  capital  stock  of  the  Sun- 
shine Mining  Company  in  the  sum  of  $7.00  per 
share. 

This  option  shall  continue  in  force  and  effect 
from  the  date  hereof  until  four  months  after  the 
listing  of  the  stock  of  Sunshine  Mining  Comjjany 
on  the  New  York  Curb  Exchange  and  in  no  event 
beyond  the  31st  day  of  December,  1934,  at  5:00 
o'clock  p.  m.,  and  on  said  date,  w^hichever  occurs 
first,  this  said  option  and  all  rights  hereunder  shall 
terminate. 
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The  said  undersigned  does  further  agree  to  de- 
posit said  stock,  to-wit,  10,000  shares,  in  escrow 
with  the  Yakima  First  National  Bank  of  Yakima, 
Washington,  with  instructions  to  said  bank  to  sur- 
render all  or  any  portion  thereof  to  Grande,  Stolle  & 
Company,  a  corporation,  upon  its  payment  to  said 
bank  for  the  account  of  said  Yakima  First  National 
Bank,  a  corporation,  as  executor,  the  purchase  price 
per  share  above  set  out,  the  expense  of  said  eccrow 
to  be  bonie  by  Grande,  Stolle  &  Company,  a  cor- 
poration. 

It  is  understood  that  during  the  life  of  this  said 
option  the  undersigned  agrees  that  it  will  not  sell 
or  dispose  of  any  of  its  stock  now  owned  in  the 
Sunshine  Mining  Company,  a  corporation,  except 
that  durmg  the  life  of  this  said  option  [170]  said 
undersigned  may  sell  not  to  exceed  one  thousand 
(1000)  shares  of  its  said  stock,  provided  that  said 
Grande,  Stolle  &  Company,  a  corjDoration,  shall 
have  the  first  right  of  refusal  of  said  stock,  should 
the  midersigned  elect  to  sell  said  one  thousand 
shares,  or  any  part  thereof. 

It  is  understood  that  this  option  is  subject  to  the 
said  Grande,  Stolle  &  Company,  a  corporation,  ap- 
pointing an  engineer,  receiving  said  engineer's  re- 
port on  said  Smishine  JMining  Company's  proper- 
ties and  completing  the  listing  of  the  stock  of  said 
Sunshine  Mining  Company  upon  the  New  York 
Curb  Exchange,  and  this  option  shall  become  null 
and  void  and  of  no  force  and  effect  in  the  event  the 
appointment  of  said  engineer,  his  report  and  the 
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listing  of  said  stock  upon  the  New  York  Curb  Ex- 
change shall  not  be  completed  on  or  before  the  first 
day  of  September,  1934. 

It  is  understood  that  in  the  event  said  engineer 
is  appointed,  his  report  made,  and  said  listing  com- 
I)leted  on  or  before  the  first  day  of  September, 
1934,  then  in  that  event  this  option  shall  continue 
in  full  force  and  effect  for  a  period  of  four  months 
from  the  date  of  listing  said  stock  on  the  New  York 
Curb  Exchange  and  not  later  than  the  31st  day  of 
December,  1934,  at  the  hour  of  5  o'clock  j).  m., 
whichever  date  occurs  first  and  thereafter  this 
agreement  shall  be  null  and  void. 

Dated  this  30th  day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  E.  P.  HOFFMAN 
Trust  Officer, 
Executor  of  the  Estate  of  A. 
E.  Larson,  deceased. 
Accepted  this  30th  day  of  June,  1934. 
GRANDE,  STOLLE  & 
COMPANY,  a  corporation 
By  CARL  M.  STOLLE 

Vice  President.  [171] 
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CERTIFICATE 

State  of  Washington, 
County  of  Yakima — ss : 

I,  Walter  J.  Funk,  Liquidating  Agent  of  the 
Yakima  First  National  Bank,  do  hereby  certify  that 
the  attached  and  foregoing  Option  Agreement, 
dated  Jmie  30th,  1934,  between  Yakima  First  Na- 
tional Bank,  as  Executor  of  the  Estate  of  A.  E. 
I^arson,  deceased,  and  Grande,  StoUe  &  Company,  a 
Washington  corporation,  for  10,000  shares  of  the 
capital  stock  of  the  Sunshine  Mining  Company,  to- 
gether with  letter  under  the  same  date  from  Yakima 
First  National  Bank,  Executor  of  the  Estate  of 
A.  E.  Larson,  deceased,  to  the  Yakima  First  Na- 
tional Bank,  are  true  and  complete  copies  of  the 
originals  thereof,  which  are  in  possession  of  and 
were  surrendered  to  the  undersigned  as  such  Liqui- 
dating Agent,  and  are  a  part  of  the  permanent 
records  and  files  of  the  Yakima  First  National 
Bank  now  in  possession  of  the  undersigned  Liqui- 
dating Agent. 

Dated  at  Yakima,  -  Washington,  this  8th  day  of 
November,  1940. 

(Seal)  WALTER  J.  FUNK 

Luiquidating  Agent  of  the 
Yakima  First  National  Bank. 

[172] 
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Jin  10  30,  1934 
Yakima  First  National  Bank 
Yakima,  Wasliington 

Gentlemen : 

The  undersized,  Yakima  First  National  Bank, 
a  corporation,  as  the  duly  appointed,  qualified  and 
acting  executor  of  the  estate  of  A.  E.  Larson,  de- 
ceased, and  Grande,  Stolle  &  Company,  a  corpora- 
tion, hand  you  herewith  option  agreement  dated 
Jmie  30,  1934,  given  by  said  executor  in  favor  of 
Grande,  Stolle  &  Company,  a  corporation,  together 
with  certificate  No.  633,  representing  10,000  shares 
of  the  capital  stock  of  the  Sunshine  Mining  Com- 
pany, which  certificate  is  endorsed  in  blank,  and 
said  parties  hereby  instruct  you  as  follows: 

1.  The  purchase  price  of  said  stock  is  the  sum  of 
$7.00  as  set  forth  in  the  attached  agreement,  less  a 
brokerage  of  lOf  per  share  which  brokerage  the 
undersigned  executor  agrees  may  be  deducted  from 
the  purchase  price  as  set  forth  in  said  attached 
agreement,  making  the  net  amoimt  which  you  are 
authorized  to  receive  in  full  payment  from  said 
Grande,  Stolle  &  Company  of  $6.90  j^er  share. 

2.  You  are  further  instructed  that  upon  the  pay- 
ment to  you  of  the  purchase  price  hereinabove  set 
forth,  less  brokerage,  by  the  Grande,  Stolle  &  Com- 
pany, a  corporation,  you  are  instructed  to  deliver  all 
or  such  portion  of  said  deposited  stock  as  may  be 
paid  for  by  said  Grande,  Stolle  &  Company,  and 
you  are  further  authorized  that  in  the  event  said 
Grande,  Stolle  &  Company  desires  to  purchase  less 
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than  tlie  full  amount  of  said  stock  so  deposited,  to 
have  said  stock  transferred  upon  the  books  of  the 
Sunshine  Mining  Company  into  certificates  of  such 
denomination  as  may  be  required  by  said  Grande, 
Stolle  &  Company,  the  expense  of  such  transfer  to 
be  borne  by  them. 

3.  You  are  further  instructed  that  you  are  not 
to  allow  such  stock,  or  any  portion  thereof,  above 
described  to  be  v^dthdrawn  by  said  Grande,  Stolle  & 
Company  unless  said  company  shall  fully  pay  for 
the  same.  [173] 

You  are  further  instructed  that  all  stock  in  your 
possession  after  the  expiration  of  four  months  from 
the  date  of  completion  of  the  listing  of  the  Sun- 
shine Mining  Company  stock  on  the  New  York  Curb 
Exchange  or  in  your  possession  on  the  31st  day  of 
December,  1934,  at  the  hour  of  five  o'clock  p.  m., 
whichever  date  occurs  first,  is  to  be  delivered  by  you 
to  the  undersigned  executor. 

YAKIMA  FIRST  NATIONAL  BANK 
By  E.  P.  HOFFMAN 

Its  Trust  Officer 

As  the  duly  appointed,  qualified  and 
acting    Executor    of    the    Estate    of 
A.  E.  Larson,  deceased. 
GRANDE,  STOLLE  &  CO. 
By  CARL  M.  STOLLE 
Its  Vice-Pres. 

The  midersigned  acknowledges  receipt  of  the 
above  letter  and  enclosures  therein  stated  tliis  30th 
day  of  Jmie,  1934. 

YAKIMA  FIRST  NATIONAL  BANK 
By  F.  V.  GLAETZNER 

Asst.  Cashier  [174] 
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OPTION  AGREEMENT 

For  and  iii  consideration  of  the  sum  of  One  and 
No/100  Dollars  (S.IOO)  paid  by  Grande,  Stolle  & 
Company,  a  Washington  corporation,  to  the  Yakima 
First  National  Bank,  a  cor])oration,  as  the  duly  ap- 
pointed, qualified  and  acting  executor  of  the  estate 
of  A.  E".  Larson,  deceased,  receipt  of  which  is  hereby 
acknowledged,  the  midersigned,  said  executor,  does 
hereby  give  and  grant  imto  said  Grande,  Stolle  & 
Company,  a  corporation,  an  option  and  right  to  pur- 
chase 10,000  shares  of  capital  stock  of  the  Sunshine 
Mining  Company  in  the  sum  of  $7.00  per  share. 

This  option  shall  continue  in  force  and  effect 
from  the  date  hereof  until  four  months  after  the 
listing  of  the  stock  of  Smishine  Mining  Company  on 
the  ;New  York  Curb  Exchange  and  in  no  event  be- 
yond the  31st  day  of  December,  1934,  at  5:00  o'clock 
p.  m.,  and  on  said  date,  whichever  occurs  first,  this 
said  option  and  all  rights  hereunder  shall  terminate. 

The  said  undersigned  does  further  agree  to  de- 
posit said  stock,  to-wit,  10,000  shares,  in  escrow  with 
the  Yakima  First  National  Bank  of  Yakima,  Wash- 
ington, with  instructions  to  said  bank  to  surrender 
all  or  any  portion  thereof  to  Grande,  Stolle  &  Com- 
pany, a  corporation,  upon  its  payment  to  said  bank 
for  the  account  of  said  Yakima  First  National 
Bank,  a  corporation,  as  executor,  the  purchase  price 
per  share  above  set  out,  the  expense  of  said  escrow 
to  be  borne  by  Grande,  Stolle  &  Company,  a  cor- 
poration. 

It  is  understood  that  during  the  life  of  this  said 
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option  the  undersigned  agrees  that  it  will  not.  sell 
or  dispose  of  an}^  of  its  stock  now  owned  in  the 
Simshine  Mining  Company,  a  corporation,  except 
that  during  the  life  of  this  said  option  [175]  said 
undersigned  may  sell  not  to  exceed  one  thousand 
(1000)  shares  of  its  said  stock,  provided  that  said 
Grande,  Stolle  &  Company,  a  corporation,  shall  have 
the  first  right  of  refusal  of  said  stock,  should  the 
undersigTied  elect  to  sell  said  one  thousand  shares, 
or  any  part,  thereof. 

It  is  understood  that  this  option  is  subject  to  the 
said  Grande,  Stolle  &  Company,  a  corporation,  a])- 
pointing  an  engineer,  receiving  said  engineer's  re- 
port on  said  Sunshine  Mining  Company's  prop- 
erties and  completing  the  listing  of  the  stock  of 
said  Smishine  Mining  Company  upon  the  New  York 
Curb  Exchange,  and  this  option  shall  become  null 
and  void  and  of  no  force  and  effect  in  the  event  the 
appointment  of  said  engineer,  his  report  and  the 
listing  of  said  stock  upon  the  New  York  Curb  Ex- 
change shall  not  be  completed  on  or  before  the  first 
day  of  September,  1934. 

It  is  understood  that  in  the  event  said  engineer 
is  appointed,  his  report  made,  and  said  listing  com- 
pleted on  or  before  the  first  day  of  September,  1934, 
then  in  that  event  this  option  shall  continue  in  full 
force  and  effect  for  a  period  of  four  months  from 
the  date  of  listing  said  stock  on  the  New  York  Curb 
Exchange  and  not  later  than  the  31st  day  of  Decem- 
ber, 1934,  at  the  hour  of  5  o'clock  p.  m.,  whichever 
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date  occurs  first  and  thereafter  this  agreement  shall 
be  null  and  void. 

Dated  this  30th  day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL  BANK 
By  E.  P.  HOFFMAN 
Trust  Officer 

Executor   of    the    Estate    of    A.    E. 
Larson,  deceased. 
Accepted  this  30th  day  of  Jime,  1934. 

GRANDE,  STOLLE  &  COMPANY, 
a  corporation, 
By  CARL  M.  STOLLE,  V.  P.  [176] 

CERTIFICATE 

State  of  Washington, 
County  of  Yakima — ^^ss: 

I,  Walter  J.  Funk,  Liquidating  Agent  of  the 
Yakima  First  National  Bank,  do  hereby  certify 
that  the  attached  and  foregoing  Option  Agree- 
ment, dated  June  30th,  1934,  between  Yakima  First 
National  Bank,  as  Executor  of  the  Estate  of  A.  E. 
Larson,  deceased,  and  Grande,  Stolle  &  Company,  a 
Washington  cor])oration,  for  10,000  shares  of  the 
capital  stock  of  the  Sunshine  Mining  Com])any,  to- 
gether with  letter  under  the  same  date  from  Yakima 
First  National  Bank,  Executor  of  the  Estate  of 
A.  E.  Larson,  deceased,  to  the  Yakima  First  Na- 
tional Bank,  are  true  and  complete  copies  of  the 
originals  thereof,  which  are  in  possession  of  and 
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were  surrendered  to  the  undersigned  as  such  Liqui- 
dating Agent,  and  are  a  part  of  the  permanent 
records  and  files  of  the  Yakima  First  National 
Bank  now  m  possession  of  the  midersigned  Liqui- 
dating Agent. 

Dated  at  Yakima,  Washington,  this  8th  day  of 
November,  1940. 

WALTER  J.  FUNK 

Liquidating  Agent  of  the 
Yakima  First  National  Bank. 

[177] 


June  30,  1934 
Yakima  First  National  Bank 
Yakima,  Washington 

Gentlemen : 

The  imdersigned,  Yakima  First  National  Bank, 
a  corporation,  as  the  duly  appointed,  qualified  and 
acting  executor  of  the  estate  of  A.  E.  Larson,  de- 
ceased, and  Grande,  Stolle  &  Company,  a  corpora- 
tion, hand  you  herewith  option  agreement  dated 
June  30,  1934,  given  by  said  executor  in  favor  of 
Grande,  Stolle  &  Company,  a  corporation,  together 
with  certificate  No.  601,  representing  10,000  shares 
of  the  capital  stock  of  the  Sunshine  Mining  Com- 
pany, which  certificate  is  endorsed  in  blank,  and 
said  parties  hereby  instruct  you  as  follows : 

1.  The  purchase  price  of  said  stock  is  the  sum 
of  $7.00  as  set  forth  in  the  attached  agreement,  less 
a  brokerage  of  10<  per  share  which  brokerage  the 
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imdersigned  executor  agrees  may  be  deducted  from 
the  purchase  price  as  set  forth  in  said  attached 
agreement,  making  the  net  amount  which  you  are 
authorized  to  receive  in  full  i)ayment  from  said 
Grande,  StoUe  &  Company  of  $6.90  per  share. 

2.  You  are  further  instructed  that  upon  the  pa}- 
ment  to  you  of  the  purchase  price  hereinabove  set 
forth,  less  brokerage,  by  the  Grande,  Stolle  &  Com- 
pany, a  corporation,  you  are  instructed  to  deliver 
all  or  such  portion  of  said  deposited  stock  as  may 
be  paid  for  by  said  Grande,  Stolle  &  Company,  and 
you  are  further  authorized  that  in  the  event  said 
Grande,  Stolle  &  Company  desires  to  purchase  less 
than  the  full  amount  of  said  stock  so  deposited,  to 
have  said  stock  transferred  upon  the  books  of  the 
Sunshine  Mining  Company  into  certificates  of  such 
denomination  as  may  be  required  by  said  Grande, 
Stolle  &  Company,  the  expense  of  such  transfer  to 
be  borne  b}'  them. 

3.  You  are  further  instructed  that  you  are  not 
to  allow  such  stock,  or  any  i)ortion  thereof,  above 
described  to  be  withdrawn  by  said  Grande,  Stolle  & 
Company  unless  said  company  shall  fully  pay  for 
the  same.  [178] 

4.  You  are  further  instructed  that  all  stock  in 
your  possession  after  the  expiration  of  four  months 
from  the  date  of  comj)letion  of  the  listing  of  the 
Sunshine  Mining  C^ompany  stock  on  the  New  York 
Curb  Exchange  or  in  your  possession  on  the  31st 
day  of  December,  1934,  at  the  hour  of  five  o'clock 
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p.m.,  whichever  date  occurs  first,  is  to  be  delivered 
by  you  to  the  undersigned  executor. 

YAKIMA  FIRST  NATIONAL 
BANK 
By:  E.  P.  HOFFMAN 

Its  Trust  Officer 
As  the  duly  appointed,  quali- 
fied and  acting  executor  of 
the  estate  of  A.  E.  Larson, 
deceased. 
GRANDE,  STOLLE  &  CO. 
By:  CARL  M.  STOLLE 

Its  Vice-Pres. 

The  undersigned  acknowledges  receipt  of  the 
above  letter  and  enclosures  therein  stated  this  30th 
day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  F.  V.  GLAETZNER 

Asst.  Cashier  [179] 

OPTION  AGREEMENT 

For  and  in  consideration  of  the  sum  of  One  and 
No/100  Dollars  ($1.00)  paid  by  Grande,  Stolle  & 
Company,  a  Washington  corporation,  to  the  Yakima 
First  National  Bank,  a  corporation,  as  the  duly 
appointed,  qualified  and  acting  executor  of  the  es- 
tate of  A.  E.  Larson,  deceased,  receipt  of  which  is 
hereby  acknowledged,  the  midersigned,  said  execu- 
tor, does  hereby  give  and  grant  unto  said  Grande, 
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Stolle  &  Company,  a  corporation,  an  option  and 
right  to  purchase  10,000  sliares  of  capital  stock  of 
the  Simshine  Mining  Company  in  the  sum  of  $7.00 
per  share. 

This  option  shall  continue  in  force  and  effect  from 
the  date  hereof  until  four  months  after  the  listing 
of  the  stock  of  Sunshine  Mining  Company  on  the 
New  York  Curb  Exchange  and  in  no  event  beyond 
the  31st  day  of  December,  1934,  at  5 :00  o  'clock  p.m., 
and  on  said  date,  whichever  occurs  first,  this  said 
option  and  all  rights  hereunder  shall  terminate. 

The  said  undersigned  does  further  agree  to  de- 
posit said  stock,  to-wit,  10,000  shares,  in  escrow 
with  the  Yakima  First  National  Bank  of  Yakima, 
Washington,  with  instructions  to  said  bank  to  sur- 
render all  or  any  portion  thereof  to  Grande,  Stolle 
&  Company,  a  corporation,  upon  its  payment  to  said 
bank  for  the  accomit  of  said  Yakima  First  National 
Bank,  a  corporation,  as  executor,  the  purchase  price 
per  share  above  set  out,  the  expense  of  said  escrow 
to  be  borne  by  Grande,  Stolle  &  Company,  a  cor- 
poration. 

It  is  understood  that  during  the  life  of  this  said 
option  the  imdersigned  agrees  that  it  will  not  sell 
or  dispose  of  any  of  its  stock  now  owned  in  the 
Smishine  Mining  Company,  a  corporation,  except 
that  during  the  life  of  this  said  option  [180]  said 
undersigned  may  sell  not  to  exceed  one  thousand 
(1000)  shares  of  its  said  stock,  provided  that  said 
Grande,  Stolle  &  Company,  a  corporation,  shall  have 
the  first  right  of  refusal  of  said  stock,  should  the 
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luidersigned  elect  to  sell  said  one  thousand  shares, 
or  any  part  thereof. 

It  is  understood  that  this  option  is  subject  to  the 
said  Grande,  Stolle  &  Company,  a  corporation,  ap- 
pointing an  engineer,  receiving  said  engineer's  re- 
l)ort  on  said  Sunshine  Mining  Company's  property 
and  completing  the  listing  of  the  stock  of  said  Sun- 
shine Mining  Comj^any  upon  the  New  York  Curb 
Exchange,  and  this  oi)tion  shall  become  null  and 
void  and  of  no  force  and  effect  in  the  event  the 
appointment  of  said  engineer,  his  report  and  the 
listing  of  said  stock  upon  the  New  York  Curb  Ex- 
change shall  not  be  completed  on  or  before  the  first 
day  of  September,  1934. 

It  is  understood  that  in  the  event  said  engineer 
is  appointed,  his  report  made,  and  said  listing  com- 
pleted on  or  before  the  first  day  of  September,  1934, 
then  in  that  event  this  option  shall  continue  in  full 
force  and  effect  for  a  period  of  four  months  from 
the  date  of  listing  said  stock  on  the  New  York  Curb 
Exchange  and  not  later  than  the  31st  day  of  Decem- 
ber, 1934,  at  the  hour  of  5  o'clock  p.m.,  whichever 
date  occurs  first  and  thereafter  this  agreement  shall 
be  null  and  void. 

Dated  this  30th  day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  E.  P.  HOFFMAN 

Trust  Officer 
Executor  of  the  estate  of  A.  E. 
Larson,  deceased. 
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Accepted  this  30th  clay  of  June,  1934. 

GRANDE,     STOLLE     &     COM- 
PANY, a  corporation. 
By  CARL  M.   STOLLE,  V.  P.  [181] 

CERTIFICATE 

State  of  Washington, 
Comity  of  Yakima — ss. 

I,  Walter  J.  Funk,  Liquidating  Agent  of  the 
Yakima  First  National  Bank,  do  hereby  certify  that 
the  attached  and  foregoing  Option  Agreement,  dated 
June  30th,  1934,  between  Yakima  First  National 
Bank,  as  Executor  of  the  Estate  of  A.  E.  Larson, 
deceased,  and  Grande,  Stolle  &  Company,  a  Wash- 
ington corporation,  for  10,000  shares  of  the  capital 
stock  of  the  Sunshine  Mining  Company,  together 
with  letter  under  the  same  date  from  Yakima  First 
National  Bank,  Executor  of  the  Estate  of  A.  E. 
Larson,  deceased,  to  the  Yakima  First  National 
Bank,  are  true  and  complete  copies  of  the  originals 
thereof,  which  are  in  possession  of  and  were  sur- 
rendered to  the  undersigned  as  such  Liquidating 
Agent,  and  are  a  i)art  of  the  permanent  records  and 
files  of  the  Yakima  First  National  Bank  now  in 
possession  of  the  undersigned  Liquidating  Agent. 

Dated  at  Yakima,  Washington,  this  8th  day  of 
November,  1940. 

WALTER  J.  FUNK 
Liquidating  Agent  of  the  Yakima 
First  National  Bank.  [182] 
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June  30,  1934 
Yakima  First  National  Bank 
Yakima,  Washington 

Gentlemen : 

The  midersigned,  Yakima  First  National  Bank,  a 
corporation,  as  the  duly  appointed,  qualified  and 
acting  executor  of  the  estate  of  A.  E.  Larson,  de- 
ceased, and  Grande,  Stolle  &  Company,  a  corpora- 
tion, hand  you  herewith  option  agreement  dated 
June  30,  1934,  given  by  said  executor  in  favor  of 
Grande,  Stolle  &  Company,  a  corporation,  together 
with  certificate  Nos.  736  and  2822,  representing 
10,000  shares  of  the  capital  stock  of  the  Sunshine 
Mining  Company,  which  certificates  are  endorsed 
in  blank,  and  said  parties  hereby  instruct  you  as 
follows : 

1.  The  purchase  price  of  said  stock  is  the  sum 
of  $7.00  as  set  forth  in  the  attached  agreement, 
less  a  brokerage  of  10^  per  share  which  brokerage 
the  undersigned  executor  agrees  may  be  deducted 
from  the  purchase  price  as  set  forth  in  said  at- 
tached agreement,  makmg  the  net  amount  which 
you  are  authorized  to  receive  in  full  payment  from 
said  Grande,  Stolle  &  Company  of  $6.90  per  share. 

2.  You  are  further  instructed  that  upon  the 
payment  to  you  of  the  purchase  price  hereinabove 
set  forth,  less  brokerage,  by  the  Grande,  Stolle  & 
Company,  a  corporation,  you  are  instructed  to  de- 
liver all  or  such  portion  of  said  deposited  stock  as 
may  be  paid  for  by  said  Grande,  Stolle  &  Company, 
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and  you  are  further  authorized  that  in  the  event 
said  Grande,  Stolle  &  Company  desires  to  purchase 
less  than  the  full  amount  of  said  stock  so  deposited, 
to  have  said  stock  transferred  upon  the  books  of 
the  Sunshine  Mining-  Company  into  certificates  of 
such  denomination  as  may  be  required  by  said 
Grande,  Stolle  &  Company,  the  ex})ense  of  such 
transfer  to  be  borne  by  them. 

3.  You  are  further  instructed  that  you  are  not 
to  allow  such  stock,  or  any  portion  thereof,  above 
described  to  be  withdrawn  by  said  Grande,  Stolle 
&  Company  unless  said  company  shall  fully  pay 
for  the  same.  [183] 

You  are  further  instructed  that  all  stock  in  your 
possession  after  the  expiration  of  four  months  from 
the  date  of  completion  of  the  listing"  of  the  Sunshine 
Mining  Company  stock  on  the  New  York  Curb 
Exchange  or  in  your  possession  on  the  31st  day  of 
December,  1934,  at  the  hour  of  five  o'clock  }).m., 
whichever  date  occurs  first,  is  to  be  delivered  by 
you  to  the  undersigned  executor. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  E.  P.  HOFFMAN 

Its    Trust    Officer    as    the    duly 
appointed,  qualified  and  acting 
Executor  of  the  Estate  of  A. 
E.  Larson,  deceased. 
GRANDE,  STOLLE  &  CO. 
By:  CARL  M.  STOLLE 
Its  Vice-Pres. 


246  Commr.  of  Int.  Rev.  vs. 

The  undersigned  acknowledges  receipt  of  the 
above  letter  and  enclosures  therein  stated  this  30th 
day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  F.  Y.  GLAETZNER 

Asst.  Cashier  [184] 

OPTION  AGREEMENT 

For  and  in  consideration  of  the  sum  of  One  and 
No/100  Dollars  ($1.00)  paid  by  Grande,  Stolle  & 
Company,  a  Washington  corporation,  to  the  Yak- 
ima First  National  Bank,  a  corporation,  as  the  duly 
appointed,  qualified  and  acting  executor  of  the  es- 
tate of  A.  E.  Larson,  deceased,  receipt  of  which  is 
hereby  acknowledged,  the  undersigned,  said  execu- 
tor, does  hereby  give  and  grant  unto  said  Grande, 
Stolle  &  Company,  a  corporation,  an  option  and 
right  to  purchase  10,000  shares  of  capital  stock  of 
the  Sunshine  Mining  Company  in  the  sum  of  $7.00 
per  share. 

This  option  shall  continue  in  force  and  effect  from 
the  date  hereof  until  four  months  after  the  listing 
of  the  stock  of  Sunshine  Mining  Company  on  the 
New  York  Curb  Exchange  and  in  no  event  beyond 
the  31st  day  of  December,  1934,  at  5:00  o'clock  p.m., 
and  on  said  date,  whichever  occurs  first,  this  said 
option  and  all  rights  hereunder  shall  terminate. 

The  said  undersigned  does  further  agree  to  de- 
posit said  stock,  to-wit,  10,000  shares,  in  escrow  with 


Rose  B.  Larson  247 

the  Yakima  First  National  Bank  of  Yakima,  Wash- 
ington, with  instructions  to  said  bank  to  surrender 
all  or  any  portion  thereof  to  Grande,  Stolle  &  Com- 
pany, a  corporation,  upon  its  payment  to  said  bank 
for  the  account  of  said  Yakima  First  National 
Bank,  a  corporation,  as  executor,  the  purchase  price 
per  share  above  set  out,  the  expense  of  said  escrow 
to  be  borne  by  Grande,  Stolle  &  Company,  a  cor- 
poration. 

It  is  understood  that  during  the  life  of  this  said 
option  the  undersigned  agrees  that  it  will  not  sell 
or  dispose  of  any  of  its  stock  now  owned  in  the 
Sunshine  Mining  Company,  a  corporation,  exce])t 
that  during  the  life  of  this  said  option  said  under- 
signed may  sell  not  to  exceed  one  thousand  (1000) 

[185] 
shares  of  its  said  stock,  provided  that  said  Gi'ande, 
Stolle  &  Company,  a  corporation,  shall  have  the  first 
right  of  refusal  of  said  stock,  should  the  undei*signed 
elect  to  sell  said  one  thousand  shares,  or  any  part 
thereof. 

It  is  understood  that  this  option  is  subject  to  the 
said  Grande,  Stolle  &  Company,  a  corporation,  a])- 
pointing  an  engineer,  receiving  said  engineer's  re- 
port on  said  Sunshine  Milling  Com])any's  prop- 
erties and  com])leting  the  listing  of  the  stock  of 
said  Sunshine  Mining  Company  upon  the  New  York 
Curb  Exchange,  and  this  option  shall  become  mill 
and  void  and  of  no  force  and  effect  in  the  event  the 
appointment  of  said  engineer,  his  report  and  tlie 
listing  of  said  stock  upon  the  New  York  Curb  Ex- 
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change  shall  not  be  completed  on  or  before  the  first 
day  of  September,  1934. 

It  is  understood  that  in  the  event  said  engineer 
is  appointed,  liis  re])ort  made,  and  said  listing  com- 
pleted on  or  before  the  first  day  of  September,  1934, 
then  in  that  event  this  option  shall  continue  in  full 
force  and  effect  for  a  period  of  four  months  from 
the  date  of  listing  said  stock  on  the  New  York  Curb 
Exchange  and  not  later  than  the  31st  day  of  De- 
cember, 1934,  at  the  hour  of  5  o'clock  p.m.,  whicli- 
ever  date  occurs  first  and  thereafter  this  agreement 
shall  be  null  an.d  void. 

Dated  this  30th  day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  E.  P.  HOFFMAN 
Trust  Officer 

Executor  of  the  Estate  of  A.  E. 
Larson,  deceased. 

Accepted  this  30th  day  of  June,  1934. 

GRANDE,  STOLLE  & 
COMPANY, 
a  corporation. 
Bv  CARL  M.  STOLLE  V.  P.  [186] 
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CERTIFICATE 


State  of  Washington 


f^" 


County  of  Yakima — ss. 

I,  Walter  .1.  Funk,  Liquidating  Agent  of  the  Yak- 
ima First  National  Bank,  do  hereby  certify  that  the 
attached  and  foregoing  Option  Agreement,  dated 
Jime  30th,  1934,  between  Yakima  First  National 
Bank,  as  Executor  of  the  Estate  of  A.  E.  Larson, 
deceased,  and  Grande,  Stolle  &  Company,  a  Wash- 
ington corporation,  for  10,000  shares  of  the  capital 
stock  of  the  Sunshine  Mining  Company,  together 
with  letter  under  the  same  date  from  Yakima  First 
National  Bank,  Executor  of  the  Estate  of  A.  E. 
Larson,  deceased,  to  the  Yakima  First  National 
Bank,  are  true  and  complete  copies  of  the  originals 
thereof,  which  are  in  possession  of  and  were  surren- 
dered to  the  undersigned  as  such  Liquidating  Agent, 
and  are  a  part  of  the  permanent  records  and  files 
of  the  Yakima  First  National  Bank  now  in  posses- 
sion of  the  undersigned  Liquidating  Agent. 

Dated  at  Yakima,  Washington,  this  8th  day  of 
November,  1940. 

WALTER  J.  FUNK 

Liquidating  Agent  of  the  Yak- 
ima First  National  Bank. 

[187] 
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June  30th,  1934 
Yakima  First  National  Bank 
Yakima,  Washington 

Gentlemen : 

The  undersigned,  Yakima  First  National  Bank, 
a  corporation,  as  the  duly  appointed,  qualified  and 
acting  executor  of  the  estate  of  A.  E.  Larson,  de- 
ceased, and  Grande,  Stolle  &  Company,  a  corpora- 
tion, hand  you  herewith  option  agreement  dated 
June  30,  1934,  given  by  said  executor  in  favor  of 
Grande,  Stolle  &  Company,  a  corporation,  together 
with  certificate  No.  1346,  representing  30,000  shares 
of  the  capital  stock  of  the  Sunshine  Mining  Com- 
pany, which  certificate  is  endorsed  in  blank,  and 
said  parties  hereby  instruct  you  as  follows : 

1.  The  purchase  price  of  said  stock  is  the  sum 
of  $7.00  as  set  forth  in  the  attached  agreement,  less 
a  brokerage  of  10^  per  share  which  brokerage  the 
undersigned  executor  agrees  may  be  deducted  from 
the  purchase  price  as  set  forth  in  said  attached 
agreement,  making  the  net  amount  which  you  are 
authorized  to  receive  in  full  payment  from  said 
Grande,  Stolle  &  Compan}^  of  $6.90  per  share. 

2.  You  are  further  instructed  that  upon  the  pay- 
ment to  you  of  the  purchase  price  hereinabove  set 
forth,  less  brokerage,  by  the  Grande,  Stolle  &  Com- 
pam^,  a  corporation,  you  are  instructed  to  deliver 
all  or  such  portion  of  said  deposited  stock  as  may 
be  paid  for  by  said  Grande,  Stolle  &  Company,  and 
you  are  further  authorized  that  in  the  event  said 
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Grande,  Stolle  &  Company  desires  to  purchase  less 
than  the  full  amount  of  said  stock  so  deposited,  to 
have  said  stock  transferred  upon  the  books  of  the 
Sunshine  Mining  Company  into  certificates  of  such 
denomination  as  may  be  required  by  said  Grande, 
Stolle  &  Company,  the  expense  of  such  transfer  to 
be  borne  by  them. 

3.  You  are  further  instructed  that  you  are  not 
to  allow  such  stock,  or  any  portion  thereof,  above 
described  to  be  withdrawn  by  said  Grande,  Stolle  & 
Comx)any  unless  said  company  shall  fully  pay  for 
the  same.  [188] 

4.  You  are  further  instructed  that  all  stock  in 
your  possession  after  the  expiration  of  four  months 
from  the  date  of  completion  of  the  listing  of  the 
Sunshine  Mining  Company  stock  on  the  New  York 
Curb  Exchange  or  in  your  possession  on  the  31st 
day  of  December,  1934,  at  the  hour  of  five  o'clock 
p.m.,  whichever  date  occurs  first,  is  to  be  delivered 
by  you  to  the  undersigned  executor. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  E.  P.  HOFFMAN 
Its  Trust  Officer 
As  the  duly  appointed,  qualified 
and  acting  executor  of  the  es- 
tate   of    A.    E.    Larson,    de- 
ceased. 
GRANDE,  STOLLE  &  CO. 
By:  CARL  M.  STOLLE 
Its  Vice-Pres. 


252  Commr.  of  Int.  Rev.  vs. 

The  luidersigned  acknowledges  receipt  of  the 
above  letter  and  enclosures  therein  stated  this  30th 
day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  F.  Y.  GLAETZNER 

Asst.  Cashier  [189] 

OPTION  AGREEMENT 

For  and  in  consideration  of  the  sum  of  One  and 
No/100  Dollars  ($1.00)  paid  by  Grande,  StoUe  & 
Company,  a  Washington  corporation,  to  the  Yakima 
First  National  Bank,  a  corporation,  as  the  duly  ap- 
pointed, qualified  and  acting  executor  of  the  estate 
of  A.  E.  Larson,  deceased,  receipt  of  which  is  hereby 
acknowledged,  the  undersigned,  said  executor,  does 
hereby  give  and  grant  unto  said  Grande,  StoUe  & 
Company,  a  corporation,  an  option  and  right  to 
purchase  30,000  shares  of  cajntal  stock  of  the  Sun- 
shine Mining  Company  in  the  sum  of  $7.00  per 
share. 

This  option  shall  continue  in  force  and  effect  from 
the  date  hereof  until  four  montlis  after  the  listing 
of  the  stock  of  Sunshine  Mining  Company  on  the 
New  York  Curb  Exchange  and  in  no  event  beyond 
the  31st  day  of  December,  1934,  at  5:00  o'clock  p.m., 
and  on  said  date,  whichever  occurs  first,  this  said 
option  and  all  rights  hereunder  shall  terminate. 

The  said  undersigned  does  further  agree  to  de- 
posit said  stock,  to-wit,  30,000  shares,  in  escrow  with 
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the  Yakima  First  National  Bank  of  Yakima,  Wash- 
ington, with  instructions  to  said  bank  to  surrender 
all  or  any  portion  thereof  to  Grande,  Stolle  &  Com- 
pany, a  corporation,  upon  its  payment  to  said  bank 
for  the  account  of  said  Yakima  First  National 
Bank,  a  corporation,  as  executor,  the  purchase  price 
per  share  above  set  out,  the  expense  of  said  escrow 
to  be  borne  by  Grande,  Stolle  &  Company,  a  cor- 
poration. 

It  is  understood  that  during  the  life  of  tliis  said 
option  the  undersigned  agrees  that  it  will  not  sell 

[190] 
or  dispose  of  any  of  its  stock  now  owned  in  the  Sun- 
shine Mining  Company,  a  corporation,  except  that 
during  the  life  of  this  said  option  said  undersigned 
may  sell  not  to  exceed  one  thousand  (1000)  shares 
of  its  said  stock,  provided  that  said  Grande,  Stolle 
&  Company,  a  corporation,  shall  have  the  first  right 
of  refusal  of  said  stock,  should  the  undersigned  elect 
to  sell  said  one  thousand  shares,  or  any  part  thereof. 

It  is  understood  that  this  option  is  subject  to  the 
said  Grande,  Stolle  &  Comi)any,  a  corporation,  aj)- 
pointing  an  engineer,  receiving  said  engineer's  re- 
port on  said  Sunshine  Mining  Company's  property- 
and  completing  the  listing  of  the  stock  of  said  Sun- 
shine Mining  Company  upon  the  New  York  Curb 
Exchange,  and  this  option  shall  become  null  and 
void  and  of  no  force  and  effect  in  the  event  the  ap- 
pointment of  said  engineer,  his  report  and  the  list- 
ing of  said  stock  u])on  the  New  York  Curb  Ex- 
change shall  not  be  completed  on  or  before  the  first 
day  of  September,  1934. 
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It  is  further  understood  that  in  the  event  said 
engineer  is  ai)pointed,  his  report  made,  and  said  list- 
ing completed  on  or  before  the  first  day  of  Septem- 
ber, 1934,  then  in  that  event  this  oi)tion  shall  con- 
tinue in  full  force  and  effect  for  a  period  of  four 
months  from  the  date  of  listing  said  stock  on  the 
New  York  Curb  Exchange  and  not  later  than  the 
31st  day  of  December,  1934,  at  the  hour  of  5  o'clock 
p.m.,  whichever  date  occurs  first  and  thereafter  this 
agreement  shall  be  null  and  void. 

Dated  this  30th  day  of  June,  1934. 

YAKIMA  FIRST  NATIONAL 
BANK 
By  E.  P.  HOFFMAN 
Trust  Officer 

Executor  of  the  Estate  of  A.  E. 
Larson,  deceased. 

Accepted  this  30th  day  of  June,  1934. 

GRANDE,  STOLLE  & 
COMPANY, 
a  corporation. 
By  CARL  M.  STOLLE  V.  P.  [191] 
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CERTIFICATE 

State  of  Washington 
County  of  Yakima — ss. 

I,  Walter  J.  Funk,  Liquidating  Agent  of  the  Yak- 
ima First  National  Bank,  do  hereby  certify  that 
the  attached  and  foregoing  Option  Agreement,  dated 
June  30th,  1934,  between  Yakima  First  National 
Bank,  as  Executor  of  the  Estate  of  A.  E.  Larson, 
deceased,  and  Grande,  StoUe  &  Company,  a  Wash- 
ington corporation,  for  30,000  shares  of  the  capital 
stock  of  the  Sunshine  Mining  Company,  together 
with  letter  under  the  same  date  from  Yakima  First 
National  Bank,  Executor  of  the  Estate  of  A.  E.  Lar- 
son, deceased,  to  the  Yakima  First  National  ]3ank, 
are  true  and  comj)lete  copies  of  the  originals  thereof, 
which  are  in  possession  of  and  were  surrendered  to 
the  midersigned  as  such  Liquidating  Agent,  and  are 
a  ])art  of  the  permanent  records  and  files  of  the 
Yakima  First  National  Bank  now  in  possession  of 
the  undersigned  Liquidating  Agent. 

Dated  at  Yakima,  Washington,  this  8th  day  of 
November,  1940. 

WALTER  J.  FUNK 

Liquidating  Agent  of  the  Yak- 
ima First  National  Bank. 

[192] 
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RESPONDENT'S  EXHIBIT  B 

Filed  2/27/35 

In  tlie  Superior  Court  of  the  State  of  Washington, 
In  and  for  Yakima  County. 

No.  8561 

In  the  Matter  of  the  Estate  of  A.  E.   LARSON, 
Deceased. 

PETITION  TO  SELL  PERSONAL  PROPERTY 

Comes  now  the  Yakima  First  National  Bank, 
and  resj^ectfully  shows  to  the  Court  as  follows, 
to-wit 

1. 

That  it  is  the  duly  appointed,  qualified  and  act- 
ing executor  of  the  above  entitled  estate. 

2. 

That  no  inventory  has  yet  been  filed  herein,  but 
that  included  amongst  the  assets  of  said  estate  are 
210,974  shares  of  stock  of  the  Sunshine  Mining 
Company. 

3. 

That  your  petitioner  has  received  an  offer  from 
Grande,  Stolle  &  Company,  a  corporation,  for  the 
purchase  of  10,000  shares  of  said  stock  at  a  net 
return  to  said  estate  of  $5,821/^%  per  share,  pay- 
ment to  be  made  therefor  as  follows,  to-wit:  $2.00 
per  share  on  or  before  the  1st  day  of  September, 
1934,  and  the  balance  of  said  purchase  price,  to- 
wit,  $3.82%  on  or  before  the  15th  day  of  December, 
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1934.  And  in  connection  therewith  and  as  a  part  of 
said  offer  the  said  Grande,  Stolle  &  Company  de- 
sires to  have  an  option  for  the  purchase  of  70,000 
additional  shares  of  said  stock  at  the  price  to  net 
the  estate  $6.90  per  share,  said  option  to  be  taken 
up  not  hiter  than  the  31st  day  of  December, 
1934.     [193] 

4. 
That  while  said  stock  has  not  yet  been  appraised 
3'our  ])etitioner  believes  that  said  offer  is  a  fair  and 
reasonable  one  for  said  stock  and  that  it  is  to  the 
best  interest  of  said  estate  that  said  offer  be  ac- 
cepted and  said  option  be  granted,  and  that  your 
petitioner  be  authorized  to  make  and  execute  the 
necessary  papers  to  carry  out  said  agreement. 

5. 

That  it  is  necessary  that  same  part  of  the  per- 
sonal property  of  said  estate  be  sold  to  pay  the 
specific  bequests  provided  in  the  will  herein,  and 
that  your  petitioner  believes  that  said  offer  of  the 
Grande,  Stolle  &  Company  is  the  best  offer  that 
could  be  received  for  a  portion  of  said  stock  in  the 
Sunshine  Mining  Company; 

Wherefore,  your  ])etitioner  ])rays  for  an  order 
authorizing  your  petitioner  to  enter  into  sucli  n(HH\s- 
sary  contracts  and  agreements  as  to  carry  said 
offer  into  effect  and  ratifying  and  a])])i-(»ving  all 
steps  that  your  petitioner  has  heretofore  taken  f)in- 
suant  thereto. 

RIGG,  BROWN  &  HALVERSON 
Attorneys  for  Petitioner 
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State  of  Washington, 
County  of  Yakima — ss. 

K  P.  Hoffman,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  trust  officer  of 
Yakima  First  National  Bank,  Petitioner  above 
named,  and  makes  this  verification  for  and  on  its 
behalf,  being  authorized  so  to  do;  that  he  has  read 
the  within  and  foregoing  Petition  to  Sell  Personal 
Property,  knows  the  contents  thereof  and  believes 
the  same  to  be  true. 

E.  P.  HOFFMAN 

Subscribed  and  sworn  to  before  me  this  26tji  day 
of  July,  1934. 

NAT  U.  BROWN 

Notary  Public  for  Washington, 
residing  at  Yakima  therein. 

[194] 
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RESPONDENT'S  EXHIBIT  C 

In  the  Superior  Court  of  the  State  of  Washington, 
In  and  for  Yakima  County. 

No.  8561 

In  the  Matter  of  the  Estate  of  A.  E.  LARSON, 
Deceased. 

ORDER  AUTHORIZINO  SALE  OF  PERSONAL 
PROPERTY 

This  matter  coming-  on  to  be  heard  upon  the 
petition  of  the  Yakuria  First  National  Bank  as 
executor  herein  for  authority  to  sell  10,000.  shares 
of  the  capital  stock  of  the  Sunshine  IVxxii'ng  Com- 
pany to  Grande,  Stolle  &  Company  to  net  the  es- 
tate $5.82i/>  and  to  grant  to  the  said  Grande,  Stolle 
&  Company  an  option  to  ])urchase  70,000  additional 
shares  of  said  capital  stock  to  net  the  said  estate 
$6.90,  the  executor  being-  represented  by  its  coimsel, 
Rigg,  Brown  &  Halverson,  and  Rose  Larson,  the 
surviving  widow  and  residuary  legatee,  being  rej)- 
resented  by  her  agent,  Shirley  Parker,  and  the 
court  having  heard  the  evidence  of  R.  M.  Hardy 
and  Alex  Miller  and  being  fully  advised  in  the 
premises ; 

Now  therefore,  it  is  ordered  that  the  executor 
be  and  it  is  hereby  authorized  to  carry  out  such 
agreement  of  sale  to  said  Grande,  Stolle  &  Com- 
l)any  as  outlined  in  said  petition ;  and  it  is  further 

Ordered  that  all  acts  of  said  executor  heretofore 


260  Commr.  of  Int.  Rev.  vs. 

done  in  connection  therewith  are  hereby  fully  and 
completely  ratified  and  approved. 

Dated  this  26th  day  of  July,  1934 
E.  B.  MILROY 

Court   Commissioner   [195] 


RESPONDENT'S  EXHIBIT  D 

•       LAST  WILL  AND  TESTAMENT  OF 
A.  E.  LARSON 

In  the  name  of  God,  amen,  I,  A.  E.  Larson  of 
the  City  of  Yakima,  in  the  County  of  Yakima,  State 
of  Washington,  of  the  age  of  71  years,  and  being  of 
sound  and  disposing  mind  and  memory  and  not 
acting  under  duress,  menace,  iraud  or  undue  in- 
fluence of  any  person,  whatsoever,  do  make,  publish 
and  declare  this  my  Last  Will  and  Testament,  in 
the  mamier  following,  that  is  to  say: 

First:  I  direct  that  my  body  be  cared  for  as 
my  wife  wishes. 

Second:  I  direct  that  my  executor,  hereinafter 
named,  as  soon  as  sufficient  funds  are  available,  pay 
my  just  debts  and  taxes. 

Third:  I  give,  bequeath  and  devise  to  each  of 
my  three  sisters,  viz  Claudia  Tellett,  Gertrude  Lar- 
son, and  Ethel  Stevenson,  if  living  at  the  time  of 
my  death,  the  sum  of  Twenty  Thousand  Dollars,  to 
have  and  to  hold  the  same  and  tlieir  heirs  forever. 

Fourth:  I  give,  bequeath  and  devise  to  each  one 
of  my  nephews  and  neices,  viz  Donald  Arthur  Lar- 
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son,  Ralph  Olson,  Jr.,  Barbara  Olson,  Mrs.  lieilah 
Nelson,  Margaret  Stevenson,  Gertrude  May  Steven- 
son, if  living  at  tjie  time  of  my  death,  the  sum  of 
Ten  Thousand  Dollars,  to  have  and  to  hold  the  same 
and  their  heirs  forever. 

Fifth :  I  give,  bequeath  and  devise  to  my  nei:)liev^ 
Donald  Arthur  Larson,  if  living  at  the  time  of  my 
death,  anj  additional  sum  to  Paragraph  4,  of  Ten 
Thousand  Dollars,  to  be  held  in  trust  by  the  Yakima 
First  National  Bank,  until  he  becomes  thirty  years 
of  age.  The  income  from  said  sum  to  be  paid  to  him 
amiually. 

Sixth:  I  give,  bequeath  and  devise  to  Orover 
Burrows,  the  sum  of  Ten  Thousand  Dollars,  to  have 
and  to  hold  the  same  and  his  heirs  forever,  in  appre- 
ciation of  a  kind,  faithful  friend  and  a  long-time 
and  efficient  business  partner. 

Seventh:  I  give,  bequeath  and  devise  to  R.  M. 
Hardy,  if  living  at  the  time  of  my  death,  the  sum 
of  Five  Thousand  Dollars,  in  appreciation  of  sin- 
cere friendshij^  and  honest  business  relations. 

Eighth:  I  give,  bequeath  and  devise  to  W.  H. 
McCullough,  if  living  at  the  time  of  my  death,  the 
sum  of  One  Thousand  Dollars,  in  appreciation  of 
a  loyal  friend  and  employee. 

Ninth:  I  give,  bequeath  and  devise  to  E.  ^f. 
Fisher,  if  living  at  the  time  of  my  death,  the  sum 
of  One  Thousand  Dollars,  in  appreciation  of  true 
friendship  and  efficient  and  pleasant  business  rela- 
tions. [196] 
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Tenth :  I  give,  bequeath  and  devise  to  the  Rotary 
Chib  of  Yakima,  Washington,  the  sum  of  Fifteen 
Tliousand  DoHars,  to  be  used  in  its  crippled  chil- 
drens  Activity,  said  sum  to  be  held  in  trust  by  the 
Yakima  First  National  Bank  and  the  income  from 
same,  together  with  $500.00  of  the  principal,  to  be 
l)iud  to  said  Rotary  Club  amiually. 

Eleventh:  I  give,  bequeath  and  devise  to  tlie 
Salvation  Army,  the  sum  of  Thirty  Thousand  Dol- 
lars, to  be  used  in  their  local  relief  work  in  the  City 
of  Yakima,  said  sum  to  be  held  in  trust  by  the  Yak- 
ima First  National  Bank  and  the  income  from  same, 
together  with  $500.00  of  the  principal,  to  be  paid 
to  the  Salvation  Army  amiually. 

Twelfth:  I  give,  bequeath  and  devise  to  the  peo- 
ple of  the  City  of  Yakima  the  sum  of  Fifty  Thou- 
sand Dollars  to  be  used  for  the.  improvement,  of  the 
Yakima  Public  Library. 

Thirteenth:  I  give,  bequeath  and  devise  to  the 
people  of  Yakima  County,  State  of  Washington, 
the  sum  of  One  Hmidred  Thousand  Dollars,  to  be 
used  mider  the  direction  of  the  Board  of  County 
Commissioners  of  Yakima  County  for  the  control 
and  prevention  of  tuberculosis,  said  sum  to  be  held 
in  trust  by  the  Yakima  First  National  Bank,  and 
the  income  from  same,  together  with  $2500.00  of  the 
j)rincipal  to  be  paid  to  the  County  of  Yakima  an- 
nually. 

Fourteenth:  I  give,  bequeath  and  devise  to  the 
people  of  Yakima  Comity,  State  of  Washington,  the 
sum  of  Forty  Thousand  Dollars,  to  be  used  for  the 
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improvement  of  Painted  Rocks  Park,  which  was 
gratitotuslij  deed  to  Yakima  Comity  by  the  Nor- 
thern Pacific  Railway  (yomj)any. 

Fifteenth:  I  give,  bequeath  and  devise  to  my 
beloved  wife,  Rose  B.  Larson,  Lots  1,  2,  3,  4,  5,  6, 
7,  8,  9  and  10,  Yakima  Heights  Acre  '^^Pi-acts,  for 
her  home  during  her  lifetime.  After  her  demise  I 
give,  bequeath  and  devise. this  property  to  the  City 
of  Yakima,  Washington,  forever,  for  the  purpose  of 
a  public  Art  Gallery  and  Museum,  to  be  maintained 
as  such  forever  by  the  City  of  Yakima.  To  assist  in 
such  maintenance,  I  give,  bequeath  and  devise  to 
the  City  of  Yakima,  as  a  permanent  endowment 
fund  the  sum  of  One  Hmidred  Thousand  Dollars, 
which  sum  is  to  be  held  in  trust  by  the  Yakima  First 
National  Bank  and  the  income  from  same,  to  1)e 
paid  to  the  City  of  Yakima  annually  and  used  as 
aforestated. 

Sixteenth:  I  give,  bequeath  and  devise  to  my 
beloved  wife.  Rose  B.  Larson,  all  the  rest  and 
residue  of  my  estate,  real,  personal  and  mixed  and 
all  effects  of  every  name  and  nature  of  which  T 
may  die  seized  or  possessed,  or  which  1  shall  have 
any  interest  in  at  the  time  of  my  decease,  to  hand 
and  to  hold  the  same  to  her  and  her  heirs,  forever. 

Seventeenth:  The  executor  of  my  estate  shall 
have  three  years  if  necessary  to  liquidate  enough 
property  to  pay  all  of  the  above  bequests. 

Lastly:  I  hereby  nominate  and  ap])oint  the  Yak- 
ima First  National  Bank,  of  Yakima,  Washington, 
the  executor  of  my  Last  Will  and  Testament,  and 
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hereby  revoke  all  former  wills  made  by  me.  [197] 
In  witness  whereof,  I  have  liei'eunto  set  my  hand 
and  seal  tliis  31st  day  of  May,  in  the  year  of  Our 
Lord  One  Thousand  Nine  Hundred  and  Thirty 
Four. 

A.  E.  LARSON     (Seal) 

The  foregoing  instrument,  consisting  of  two  pages 
besides  this,  was,  at  the  date  hereof,  by  the  said 
A.  E.  Larson,  signed  and  sealed  and  published  as, 
and  declared  to  be,  his  Last  Will  and  Testament  in 
the  presence  of  us,  who  at  his  request,  and  in  his 
presence,  and  the  presence  of  each  other,  have  sub- 
scribed our  names  as  witnesses  hereto. 
GORDON  CORWIN, 

of  Yakima,  Washington 
ALTA  ADDINGTON, 

of  Yakima,  Washington 
L.  R.  RIGHTMIRE, 

of  Yakima,  Washington  [198] 
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RESPONDENT'S  EXHIBIT  F 

In  the  Superior  Court  of  the  State  of  Washington 
In  and  for  Yakima  County. 

No. 

In  the  Matter  of  the  Estate  of  A.   E.  LARSON, 
Deceased. 

PETITION  FOR  APPOINTMENT  OF  ADMIN- 
ISTRATOR DE  BONIS  NON  WITH  THE 
WILL  ANNEXED. 

To  the  Honorable  Court  Commissioner  of  the  above 
entitled  Court: 

The  petition  of  Rose  B.  Larson  respectfully  shows 

1. 

That  A.  E.  Larson  died  on  or  about  the  7th  day 
of  June,  1934,  at  Seattle,  King  County,  Washington. 

2. 

That  said  deceased  at  the  time  of  his  death  was 
a  resident  of  Yakima,  Yakima  County,  Washington, 
and  left  an  estate  consisting  of  real  and  personal 
property  in  said  county. 

3. 

That  said  deceased  left  a  will  bearing  date  the 
31st  day  of  May,  1934,  which  said  will  has  hereto- 
fore been  duly  admitted  to  probate.  That  Yakima 
First  National  Bank,  a  corporation,  named  as  ex- 
ecutor in  said  will,  duly  qualified  as  such  and  from 
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the  time  of  its  appointment  and  qualification  has 
dul}'  administered  said  estate.  The  said  executor 
has  filed  in  this  court  an  accoimt  of  all  its  acts  in 
relation  to  the  administration  of  said  estate  and  has 
tendered  its  resignation  as  such  executor  to  this 
court,  asking  that  its  account  be  approved  and  that 
all  of  said  estate  be  distributed  except  15,000  shares 
of  stock  of  Simshine  Mining  Company,  a  corpora- 
tion. Said  executor  has  further  asked  that  it  be  dis- 
charged from  further  responsibility  under  said  trust 
and  that  its  sureties  be  discharged  from  further  lia- 
bility on  its  bond.  [199] 

4. 

That  said  estate  is  not  in  a  condition  to  be  closed 
as  ajipears  by  the  final  and  supplemental  reports  of 
Yakima  First  National  Bank,  a  corporation,  ex- 
ecutor above  referred  to,  and  it  is  necessary  that 
some  fit  and  proper  person  be  appointed  to  continue 
the  administration  of  said  estate  as  administrator 
de  bonis  non  with  the  will  annexed. 

5. 
That  your  petitioner  is  the  surviving  spouse  and 
residuary  legatee  of  said  estate. 

6. 

That  Shirley  D.  Parker  is  a  resident  of  Yakima, 

Washington,  and  is  a  son  of  this  petitioner.  That 

he  is  duly  qualified  by  law  to  act  as  administrator 

de  bonis  non  with  the  will  annexed,  and  is  a  fit  and 
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proper  person  to  be  appointed  as  said  administrator 
de  bonis  non  with  the  will  annexed. 

Wherefore,  yonr  petitioner  ]jrays  that  Shirley 
D.  Parker,  of  Yakima,  Washington,  be  appointed 
administrator  de  bonis  non  with  the  will  annexed 
of  the  witliin  estate,  and  that  the  conrt  fix  the 
amount  of  his  bond  as  such,  and  for  such  other  and 
further  order  as  to  the  court  shall  seem  just  in  the 
premises. 

EOSE  13.  LARSON 
Petitioner  [200] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD, 
PROCEEDINGS  AND  EVIDENCE  TO  BE 
CONTAINED  IN  RECORD  ON  REVIEW 

To  the  Clerk  of  the  United  States  Board  of  Tax 
Appeals : 

Please  prepare,  transmit  and  deliver  to  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  copies  duly  certified  as  correct 
of  the  following  documents  and  records  in  the  above- 
entitled  cause,  in  connection  with  the  petition  for 
review  by  the  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  heretofore  filed  by  the  petitioner 
on  review  herein: 
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1.  Docket  entries  of  the  proceedings  before  the 
Board. 

2.  Pleadings  before  the  Board: 

(a)  Petition   and   notice   of  deficiency,   to- 
getlier  with  statement  attached  thereto. 

(b)  Answer. 

(c)  Amended  petition. 

(d)  Answer  to  amended  petition. 

(e)  Reply. 

3.  Board's  ojiinion  ]iromulgated  July  24,  1941. 

4.  Board's  decision  entered  November  13,  1941. 

5.  Petition  for  review,  together  with  proof  of 
service  of  notice  of  filing  petition  for  review  and  of 
service  of  a  copy  of  petition  for  review. 

6.  Statement  of  evidence,  together  with  exhibits 
attached,  and  Stipulation  of  Facts. 

7.  All  orders  of  enlargement  of  time  for  the 
preparation  of  the  evidence  and  for  the  transmis- 
sion and  delivery  of  the  record,  [not  included  in 
record]  [201] 

8.  Statement  of  Points  to  be  relied  upon. 

9.  This  Designation. 

Said  transcript  to  be  prepared,  certified  and  trans- 
mitted as  required  by  law  and  the  rules  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

J.  P.  WP^NCHEL, 
Chief  Comisel, 
Bureau  of  Internal  Revenue. 
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Service  of  a  copy  of  the  witliiii  Designation  is 
hereby  admitted  and  agreed  to  this  31  day  of  March, 
1942. 

H.  B.  JONES 

Attorney  for  Respondent  on  Review. 
CRM/csl:  3/1942  [202] 


[Endorsed]:  No.  10131.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Commis- 
sioner of  Internal  Revenue,  Petitioner,  vs.  Rose  B. 
Larson,  Resj^ondent.  Transcript  of  the  Record. 
Upon  Petition  to  Review  a  Decision  of  the  United 
States  Board  of  Tax  Appeals. 

Filed  May  8,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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Rose  B.  Larson,  respondent 


ON  PETITION  FOR  REVIEW  OF  DECISION  OF  THE  UNITED  STATES 
BOARD    OF   TAX  APPEALS 


BRIEF  FOR  THE  PETITIONER 


OPINION   BELOW 

The  opinion  of  the  Board  of  Tax  Appeals  entered 
July  24,  1941  (R.  46-68),  is  reported  in  44  B.  T.  A. 
1094. 

JURISDICTION 


This  review  involves  a  claimed  deficiency  of 
243.49  in  income  tax  of  Rose  B.  Larson  for  the  year 
1934.  (R.  68.)  The  Commissioner's  deficiency  letter 
was  issued  January  27,  1937  (R.  14),  and  the  tax- 
payer's petition  to  the  Board  of  Tax  Appeals  was  filed 
April  23,  1937,  within  the  period  allowed  by  Section 
272  (a)  (1)  of  the  Internal  Revenue  Code.  This  re- 
view is  taken  from  the  Board's  order  of  I'edetermina- 

(1) 


tion  entered  November  13,  1941,  allowing  a  deficiency 
of  $52.91.  (R.  68.)  The  petition  for  review  was  filed 
February  2,  1942  (R.  69-80),  pursuant  to  the  pro- 
visions of  Sections  1141  and  1142  of  the  Internal 
Revenue  Code.  The  transcript  of  record  was  filed 
May  8,  1942  (R.  269),  within  the  time  allowed  by  this 
Court  (R.  3). 

QUESTION   PRESENTED 

Whether,  mider  Sections  22  and  162  of  the  Revenue 
Act  of  1934,  income  taxes  are  due  from  the  taxpayer 
on  interest,  rents,  dividends  and  profits  derived  from 
her  one-half  of  the  community  property  involved  in 
her  deceased  husband's  estate. 

STATUTES   INVOLVED 

The  provisions  of  the  statutes  involved  are  set 
forth  in  the  Appendix,  infra,  pp.  26-28. 

STATEMENT 

The  Commissioner  determined  an  income  tax  de- 
ficiency due  from  the  taxpayer  for  the  calendar 
year  1934  in  the  sum  of  $69,243.49,  based  upon  addi- 
tional income,  which  with  minor  adjustments  aggre- 
gated $145,396.99.  (R.  21.)  The  Board  determined 
a  deficiency  of  $52.91.  (R.  68.)  The  evidence  before 
and  the  findings  of  the  Board  chiefly  relate  to  the 
question  whether  certain  income  is  taxable  to  this 
taxpayer,  or  to  the  executor  of  her  deceased  husband's 
estate.  Such  income  consists  of  items  of  interest, 
rentals,  dividends  and  profits  from  the  sale  of  85,000 
shares  of  stock  of  the  Sunshine  Mining  Company. 
(R.  46-47.) 


The  Board's  findings  (R.  48-59)  are  as  follows: 

Rose  B.  Larson,  the  taxpayer,  a  resident  of  Yakima, 
Washington,  is  the  surviving  wife  of  Adelbert  E. 
Larson,  hereinafter  referred  to  as  the  decedent,  who 
died  testate  on  Jime  7,  1934.  Under  the  decedent's 
will,  executed  May  31,  1934,  the  Yakima  First  Na- 
tional Bank  of  Yakima,  Washington,  hereinafter  re- 
ferred to  as  the  executor,  was  appointed  executor. 
(R.  48,  213.) 

On  June  13,  1934,  the  decedent's  will  was  admitted 
to  probate  and  the  bank  duly  qualified  as  executor. 
The  executor  employed  a  firm  of  attorneys  to  attend 
to  legal  matters  arising  in  connection  with  the  estate. 
At  the  request  of  the  taxpayer  the  executor  also 
employed  Shirley  D.  Parker,  the  taxpayer's  son,  at  a 
salary  of  $1,000  a  month,  to  perform  services  relating 
to  administration  of  the  estate.     (R.  48.) 

Under  date  of  June  14,  1934,  the  taxpayer,  as  sur- 
viving wife  of  the  decedent,  petitioned  the  court, 
sitting  in  probate,  for  a  widow's  allowance  of  $5,000 
cash  and  $1,500  monthly.  (R.  48,  49.)  The  petition 
stated,  among  other  things  (R.  48-49)  : 

That  no  inventory  and  appraisement  has 
yet  been  made,  but  that  the  value  <.'f  said  estate, 
consisting  of  the  community  property  of  the 
decedent  and  your  petitioner,  is  approximately 
$1,500,000.00. 

The  petition  was  allowed.    ( R  49. ) 

At  the  time  of  the  decedent's  deatli  all  the  real 
and  personal  property  owned  by  the  taxj^ayer  and  the 
decedent  was  community  property.  The  value  of 
this  property,  including  the  interest  of  the  taxpayer 


as  appraised  by  duly  appointed  appraisers  of  the 
decedent's  estate,  was  $2,353,480.79.  Included  in  the 
community  property  of  the  taxpayer  and  decedent 
were  210,974  shares  of  stock  of  the  Sunshine  Mining 
Company.     (R.  49.) 

The  decedent's  will  provided  for  legacies  aggregat- 
ing $482,000  and  named  the  taxpayer  residuary  legatee. 
It  also  provided  (R.  49)  : 

Seventeenth :  The  executor  of  my  estate  shall 
have  three  years  if  necessary  to  liquidate  enough 
property  to  pay  all  of  the  above  bequests. 

Claims  filed  against  the  decedent's  e^ate  totaled 
$112,140.51.     (R.  50.) 

At  the  time  of  his  death  the  decedent  was  president 
of  the  Sunshine  Mining  Company.  Prior  to  his  death 
a  plan  had  been  discussed  with  regard  to  listing  the 
stock  of  the  Sunshine  Mining  Company  on  the  New 
York  Curb  Exchange.  The  plan  had  for  its  purpose 
the  enhancing  of  the  value  of  the  mining  company's 
stock.  After  the  decedent's  death  the  plan  was  again 
considered.  It  was  initiated  by  Carl  M.  Stolle  of 
Grande,  Stolle  &  Company,  who  was  associated  with 
Walter  Seligman  of  New  York  City,  the  owner  of  a 
large  block  of  stock  in  the  Sunshine  Mming  Company. 
(R.  50.) 

Mr.  Stolle  approached  the  president  of  the  bank  in 
regard  to  the  participation  of  the  estate  of  the  de- 
cedent in  the  listing  plan  and  stated  that  a  certain 
nimiber  of  shares  would  have  to  be  optioned  and  sold 
by  the  four  majority  shareholders  of  the  mining  com- 
pany in  order  that  the  plan  might  be  a  success.     The 


shares  which  StoUe  wished  to  purchase  and  obtain 
options  to  purchase  amounted  to  approximately  40% 
of  the  total  shares  held  by  the  four  shareholders.  The 
shareholders  who  were  asked  to  participate  in  the  plan 
were  Alexander  Miller  and  his  wife,  Mrs.  N.  P.  Hull, 
J.  B.  Cox,  and  the  decedent's  estate.    (R.  50.) 

On  June  30,  1934,  the  executor  of  the  decedent's 
estate  entered  into  five  option  agreements  covering  a 
total  of  70,000  shares  of  Sunshine  Mining  Company 
stock.  The  option  agreements  were  identical,  with 
the  exception  of  the  number  of  shares  covered  thereby. 
(R.  50-51.)  The  provisions  of  these  agreements  were 
as  follows  (R.  51-52)  : 

For  and  in  consideration  of  the  sum  of  One 
and  No/100  Dollars  ($1.00)  paid  by  Grande, 
Stolle  &  Company,  a  Washington  corporation, 
to  the  Yakima  First  National  Bank,  a  corpora- 
tion, as  the  duly  appointed,  qualified  and  acting 
executor  of  the  estate  of  A.  E.  Larson,  de- 
ceased, receipt  of  which  is  hereby  acknowledged, 
the  undersigned,  said  executor,  does  hereby  give 
and  grant  unto  said  Grande,  Stolle  &  Company, 
a  corporation,  an  option  and  right  to  purchase 
10,000  shares  of  capital  stock  of  the  Smishine 
Mining  Company  in  the  smn  of  $7.00  per  share. 
***** 

The  said  undersigned  does  further  agree  to 
deposit  said  stock,  to  wit,  10,000  shares,  in  es- 
crow with  the  Yakima  First  National  Bank  at 
Yakima,  Washington,  with  instructions  to  said 
bank  to  surrender  all  or  any  portion  thereof  to 
Grande,  Stolle  &  Company,  a  corporation,  upon 
its  payment  to  said  bank  for  the  account  of 
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said  Yakima  First  National  Bank,  a  corpora- 
tion, as  executor,  the  purchase  price  per  share 
above  set  out,  the  expense  of  said  escrow  to  be 
borne  by  Grande,  Stolle  &  Company,  a  corpora- 
tion. 

*  *  *  *  » 

Each  of  the  option  agreements  was  accompanied 
by  a  letter  of  escrow  instructions.  There  were  seven 
certificates  of  stock  for  various  numbers  of  shares 
aggregating  70,000.  These  certificates,  together  with 
option  agreements  and  escrow  instructions,  were  de- 
posited with  tlie  Yakima  First  National  Bank  in 
escrow  on  June  30,  1934.  Similar  option  agreements 
were  entered  into  between  Grande,  Stolle  &  Company 
and  the  other  three  majority  shareholders.     (R.  53.) 

The  taxpayer  and  her  son,  Shirley  D.  Parker,  left 
for  a  trip  to  California  on  June  14,  1931,  and  did 
not  return  to  Yakima  until  about  the  middle  of  July, 
1934.  Neither  the  taxpayer  nor  her  son  knew  of 
the  option  transactions  until  after  their  return  from 
California.  Upon  her  return  from  California  in  July 
1934,  the  taxpayer  requested  that  all  matters  affecting 
her  interest  in  decedent's  estate  be  handled  by  Parker. 
(R.  53-54.) 

Mr.  Parker  was  advised  of  the  options  granted  by 
the  executor.  On  July  26,  1934,  with  Parker's  con- 
sent and  approval,  the  executor  petitioned  Ihe  probate 
court  for  authority  to  grant  options  to  purchase  the 
70,000  shares  of  stock  (which  the  executor  had  already 
optioned)  and  to  sell  immediately  10,000  shares  of 
that  stock.  In  its  petition  the  executor  stated  (R. 
54): 


that  it  is  necessary  that  some  part  of  the 
personal  property  of  said  estate  be  sold  to 
pay  the  specific  bequests  provided  in  the  will 
herein,  and  that  your  petitioner  believes  that 
said  offer  of  the  Grande,  Stolle  &  Company  is 
the  best  offer  that  could  be  received  for  a  por- 
tion of  said  stock  in  the  Sunshine  Mining 
Company;     *     *     *. 

On   the   same   date   the   court   entered   its   order  au- 
thorizing such  action.     (R.  54.) 

On  July  31,  1934,  the  executor  petitioned  the  court 
for  authority  to  sell  to  Grande,  Stolle  &  Company 
5,000  shares  of  Sunshine  Mining  Company  stock  in 
addition  to  the  10,000  shares  already  authorized  to  be 
sold.  On  the  same  date  the  court  entered  an  order 
containing  the  following  provisions  (R.  55)  : 

Now,  therefore,  it  is  ordered  that  the  execu- 
tor be  and  it  is  hereby  authorized  to  sell  15,000 
shares  of  stock  of  the  Sunshine  Mining  Com- 
pany for  the  net  price  of  $5,821^  per  share ;  and 

It  is  further  ordered  that  this  order  shall 
supersede  the  order  made  on  the  26th  day  of 
July,  1934,  insofar  as  the  sale  of  10,000  shares 
of  stock  were  concerned,  but  shall  have  no 
effect  upon  the  order  permitting  the  executor  to 
grant  an  option  to  said  Grande,  Stolle  &  Com- 
pany for  the  sale  of  70,000  additional  shares. 

On  August  2,  1934,  the  estate  received  the  sum  of 
$87,375  from  the  sale  of  15,000  shares  of  stock  of  the 
Sunshine  Mining  Company.  The  70,000  shares  cov- 
ered by  the  five  option  agreements  w^ere  sold  at  inter- 
vals throughout  the  year  1934,  the  estate  receiving 
therefor  a  total  sum  of  $483,000.     The   shares   sold 
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under  the  options  were  those  represented  by  the  certifi- 
cates enuniei'atcd  in  the  option  agreements.     (R.  55.) 

Neither  the  taxpayer  nor  Mr.  Parker  ever  gave  per- 
mission to  sell  any  of  the  taxpayer's  one-half  interest 
in  the  community  property  belonging  to  the  estate  of 
the  decedent  and  the  taxpayer.  There  was  no  under- 
standing that  taxpayer's  one-half  interest  was  affected 
by  the  stock  sales.     (R.  55-56.) 

Under  date  of  May  1,  1935,  the  executor  of  dece- 
dent's estate  filed  with  the  probate  court  a  petition 
for  partial  distribution,  stating  as  follows   (R.  56)  : 

1. 

That  the  final  report  of  your  petitioner  as 
executor  herein  is  on  file  and  that  such  final 
report,  together  with  the  inventory  shows  that 
included  within  the  estate  herein  was  a  total 
of  210,974  shares  of  capital  stock  of  Sunshine 
Mining  Company,  a  corporation,  of  which  a 
total  of  85,000  shares  have  been  sold,  leaving  in 
the  possession  of  the  executor,  your  petitioner 
herein,  shares  to  the  number  of  125,974,  of 
which  said  shares  Rose  B.  Larson,  as  surviving 
spouse,  is  the  owner  of  105,487. 

2. 

That  the  said  Rose  B.  Larson,  as  surviving 
spouse,  desires  to  have  distributed  to  her  15,000 
shares  of  said  stock  and  that  your  petitioner, 
therefore,  prays  for  an  order  of  the  court  per- 
mitting and  authorizing  it  to  distribute  to  the 
said  Rose  B.  Larson  forthwith,  15,000  shares  of 
stock  of  Sunshine  Mining  Company. 


On  the  same  date  the  court  entered  an  order  contain- 
ing the  following  provisions  (R.  57) : 

*  *  *  it  appearing-  to  the  court  that  in- 
cluded within  the  assets  of  the  above  entitled 
estate  was  an  aggregate  of  210,974  shares  of  the 
capital  stock  of  the  Sunshine  Mining  Company 
and  that  all  of  said  property  was  community 
property  of  the  decedent  and  Rose  B.  Larson, 
his  widow,  and 

It  further  appearing  that  said  Rose  B.  Lar- 
son is  entitled,  as  her  share  of  the  commimity 
property,  to  receive  from  said  executor,  upon 
the  closing  of  said  estate,  a  total  of  105,487 
shares,  and  no  good  reason  appearing  why  a 
partial  distribution  should  not  at  this  time  be 
made. 

Now,  therefore,  it  is  ordered  that  the  Execu- 
tor herein  be  and  it  is  hereby  authorized  and 
directed  to  distribute  to  said  Rose  B.  Larson 
15,000  shares  of  the  Sunshine  Mining  Company, 
a  corporation. 

On  July  2,  1934,  the  estate  of  the  decedent  received 
a  dividend  of  $3,600  from  the  Surety  Finance  Com- 
pany of  Yakima,  Washington.  In  her  income  tax 
return  for  the  year  1934  the  taxpayer  included  the 
smn  of  $1,570  representing  one-half  the  sum  of  $3,140, 
the  amount  of  the  dividend  which  had  accrued  at  the 
date  of  death  of  the  decedent.     (R.  57.) 

On  December  19,  1934,  the  board  of  directors  of 
the  Surety  Finance  Company  declared  a  dividend 
payable  on  December  31,  1934.  A  check  in  the  sum 
of  $3,600,  payable  to  the  order  of  decedent's  estate, 
was  issued  December  31,  1934,  in  payment  of  dividends 
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on  stock  of  the  Surety  Finance  Company  held  by  the 
estate.  The  check  cleared  through  the  bank  on  Janu- 
ary 2,  1935.  In  the  notice  of  deficiency  the  Commis- 
sioner treated  this  payment  as  received  December  31, 
1934,  and  increased  the  taxpayer's  gross  income  for 
the  taxable  year  1934  by  $1,800.     (R.  57-58.) 

In  his  notice  of  deficiency  relating  to  the  taxpayer's 
income  tax  for  the  year  1934  the  Commissioner  added 
to  the  taxpayer's  gross  income  $2,374.68,  represent- 
ing one-half  of  the  interest  on  obligations  held  by  the 
community  which  was  received  by  decedent's  estate 
during  the  period  from  Jmie  7  to  December  31,  1934; 
the  sum  of  $9,782.49  representing  one-half  of  rentals 
of  community  property  received  by  the  decedent's 
estate ;  the  sum  of  $33,453.64  representing  one-half  the 
amount  of  dividends  from  community  property  stock 
received  by  the  estate  of  the  decedent  from  June  7  to 
December  31,  1934;  and  $95,904.77  as  profit  on  the 
sale  of  assets.     (R.  21,  58.) 

The  estate  of  the  decedent  was  under  administra- 
tion throughout  the  taxable  year  1934.  The  taxpayer 
kept  her  accomits  and  filed  her  returns  on  the  cash 
basis.     (R.  59.) 

STATEMENT   OF   POINTS  TO   BE   URGED 

The  Board  erred  in  failing  to  hold  and  decide  that 
the  taxpayer  is  subject  to  income  taxes  upon  all  of  the 
interests,  rents,  dividends  and  profits  derived  from 
her  one-half  of  the  community  property  involved  in  her 
deceased  husband's  estate. 
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SUMMARY  OF  ARGUMENT 

The  taxpayer,  as  the  survivor,  had  a  vested  one-half 
interest  in  the  community  property  involved  in  her 
deceased  husband's  estate,  subject  only  to  community 
debts,  which  were  negligible  in  comparison  with  the 
size  of  the  estate.  The  executor  had  a  right  to  pos- 
session of  all  i)roperty,  but  a  right  to  receive  the  ''rents 
and  profits"  of  the  realty  only.  Most  of  the  income 
involved  herein,  consisting  of  interests,  rents,  divi- 
dends and  stock  profits,  came  from  the  personalty. 
The  husband's  estate  owned  only  one-half  of  the  prop- 
erty, and  was  liable  for  income  taxes  on  only  one-half 
of  the  income  from  the  property.  The  taxpayer  here- 
in owned  the  other  half  of  such  property  and  should 
be  held  liable  for  taxes  on  the  income  therefrom.  The 
community  status  remained  fixed,  and  was  not  dis- 
turbed by  the  pendency  of  the  estate.  The  taxpayer 
had  a  right  to  her  share  of  the  income  as  it  accrued, 
since  there  was  no  claim  against  such  income  for 
community  debts.  The  income-tax  deficiency  is  a 
debt  due  from  the  taxpayer  and  is  not  collectible  from 
the  estate. 

The  Board's  decision  is  not  in  accordance  with  its 
prior  decisions  in  similar  cases.  The  record  clearly 
shows  that  the  community  shares  of  stock  were  sold, 
resulting  in  the  profits  sought  to  be  taxed,  and  the 
Board's  finding  that  only  the  stock  of  the  estate  was 
sold  is  not  supported  by  the  substantial  evidence  in 
the  case,  or  in  accordance  with  the  community-prop- 
erty ownershij).  The  taxpayer  had  the  beneficial  use 
of  some  of  this  income,  during  the  taxable  year,  and 
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should  be  taxed  accordingly,  on  an  annual  basis,  in 
aceoi'dance  with  the  requirements  of  the  revenue  laws. 

ARGUMENT 

The  taxpayer  is  subject  to  income  taxes  upon  the  interest, 
rents,  dividends  and  profits  derived  from  her  one-half  of 
the  community  property  involved  in  her  deceased  husband's 
estate 

The  record  is  clear  that  all  of  the  property,  both 
real  and  personal,  involved  herein,  was  community 
property  of  the  taxpayer  and  her  husband.  (R.  49.) 
As  shown  by  the  statement,  supra,  there  were  various 
substantial  holdings  of  real  and  personal  property  in 
which  this  taxpayer  had  the  usual  one-half  interest 
based  upon  the  community  property  rights  in  the  State 
of  Washington.  The  record  shows  that  this  property 
produced  the  incorne,  the  main  question  involved  here- 
in being  whether  such  income  is  taxable  entirely  to 
the  estate,  as  held  by  the  Board,  or  to  the  estate  and 
this  taxpayer,  in  accordance  with  her  community- 
property  rights  and  interest  in  the  property. 

The  taxpayer  apparently  conceded  that  ''she  had 
a  vested  interest  in  the  property",  but  contended  that 
"she  was  not  entitled  to  its  income  during  the  period 
of  administration".  (R.  60.)  The  Board  held,  as 
it  stated  (R.  62)  that  "the  entire  income  on  commu- 
nity property  during  the  period  of  administration  is 
receivable  by  the  estate"  and  hence  taxable  to  the 
estate.  The  Commissioner  contends  that  this  decision 
is  erroneous  with  respect  to  all  of  the  various  classes 
of  income  stated  above  and  enumerated  in  the  state- 
ment of  points  relied  upon  for  review.     (R.  83-87.) 
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Section  22  of  the  Revenue  Act  of  1934  (Appendix, 
infra)  specifically  provides  that  gross  income  in- 
cludes '^profits  *  *  *  interest,  rent,  divi- 
dends *  *  *".  When  such  income  is  community 
income,  in  Washington,  one-half  of  it  is  taxable  to 
the  wife.     Poe  v.  Seaborn,  282  U.  S.  10. 

The  pertinent  Washington  statutes  are  set  forth  in 
full,  in  so  far  as  pertinent,  in  the  Appendix,  infra. 
Section  6892  of  Remington's  Revised  Statutes  of 
Washington  provides  that  property  not  acquired  or 
owned  as  separate  property  which  is  "acquired  after 
marriage  by  either  husband  or  wife,  or  both,  is  com- 
munity property". 

Section  1342  of  the  same  statutes  (Appendix,  infra) 
provides  in  part : 

Upon  the  death  of  either  husband  or  wife, 
one-half  of  the  community  property  shall  go 
to  the  survivor,  subject  to  the  community  debts, 
and  the  other  half  shall  be  subject  to  the  testa- 
mentary disposition  of  the  deceased  husband  or 
wife,  subject  also  to  the  community  debts.    *    *    * 

Section  1464  of  the  statutes  (Appendix,  infra)  pro- 
vides, in  part,  that  every  executor  shall — 

*  *  *  have  a  right  to  the  immediate  pos- 
session of  all  the  real  as  well  as  personal  estate 
of  the  deceased,  and  may  receive  the  rents  and 
profits  of  the  real  estate  until  the  estate  shall 
be  settled  or  delivered  over,    *     *     * 

Section  1465  (Appendix,  infra)  requires  the  execu- 
tor or  administrator  to  make  an  inventory  of  ''all  of 
the  property  of  the  estate  which  shall  have  come  into 
his  hands    *     *     *■'. 
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It  is  well  established,  of  course,  that  the  wife  has  a 
vested  one-half  interest  in  community  property  and  is 
entitled  to  report  one-half  of  the  income  from  such 
property  in  her  separate  return,  notwithstanding  that 
such  property  is  subject  to  the  husband's  management 
and  control  during  his  lifetime.  Poe  v.  Seaborn,  282 
U.  S.  101;  Warhurton  v.  White,  176  U.  S.  484.  On 
the  death  of  the  husband  only  his  half  of  the  com- 
munity property  is  includable  in  the  gross  taxable 
estate  for  federal  estate  tax  purposes  (Lang  v.  Com- 
missioner, 304  U.  S.  264) ;  likewise  as  to  state  inherit- 
ance taxes  (In  re  Coffey's  Estate,  195  Wash.  379).  In 
the  Coffey  case  the  court  stated  (pp.  385-386) : 

*  *  *  since  the  premiums  were  paid  with 
community  funds,  the  wife  had  an  undivided 
one-half  interest  in  the  policies.  Only  the  hus- 
band's one-half  interest  therein  may  be  included 
in  his  gross  estate    *    *    *. 

This  interest  of  the  wife  has  been  termed  a  ''sacred" 
right  (Guye  v.  Guye,  63  Wash.  340,  342)  and  protected 
from  loss  by  her  husband's  bill  of  sale  (In  re  McGov- 
ern's  Estate,  181  Wash.  231)  or  change  of  beneficiary 
of  life  insurance  proceeds  (Occidental  Life  Ins.  Co.  v. 
Powers,  192  Wash.  475).  In  the  Occidental  Life  Ins. 
Co.  case  supra,  the  court  stated  (pp.  484-485) : 

In  this  state,  as  stated  in  those  cases,  and  as 
has  always  been  stated  by  this  court,  the  wife 
has  a  vested  property  right  in  the  community 
property  equal  with  that  of  her  husband  and  in 
the  income  of  the  community,  including  salaries 
or  wages  of  either  husband  or  wife,  or  both. 
[Italics  supplied.] 
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In  re  Bmge's  Estate,  5  Wash.  (2d)  446,  involved 
separate  property  as  against  a  claim  that  it  was  com- 
munity property.  The  court  there  stated  the  general 
rule  as  to  ''status"  as  follows  (p.  484)  : 

It  is  the  rule  in  this  state  that  the  status  of 
property,  whether  real  or  personal,  becomes 
fixed  as  of  the  date  of  its  purchase  or  acquisi- 
tion; and  that  the  status,  when  once  fixed,  re- 
tains its  character  until  changed  by  agreement 
of  the  parties  or  ox)eration  of  law. 

In  the  instant  case  the  status  has  not  been  changed 
by  any  agreement  of  the  parties ;  and  we  are  unable  to 
find  that  there  has  been  any  change  by  operation  of 
law. 

In  the  case  of  In  re  Gulstine\s  Estate,  166  Wash. 
325,  the  court  held  that  where  a  ranch  was  in  part 
community  and  in  part  separate  estate,  the  funds 
constituting  net  income  from  the  land  should  be  carried 
over  into  the  distribution  in  the  same  proportions.  It 
stated  (p.  334)  : 

We  hold  that  the  title  to  the  ranch  is  three- 
elevenths  the  separate  estate  of  the  deceased, 
and  eight-elevenths  community  estate,  and  that 
the  separate  interest  should  be  carried  over 
into  the  distribution  of  the  accrued  net  profits 
which  have  arisen  from  the  property. 

Generally,  of  course,  income  taxation  follows  owner- 
ship and  rights  thereof.  Helvering  v.  Clifford,  309 
U.  S.  331;  Blair  v.  Commissioner,  300  U.  S.  5;  Bur- 
net V.  Leininger,  285  U.  S.  136 ;  Poe  v.  Seaborn,  supra. 
Income  taxes  have  been  allocated  accordingly  to  a  sur- 
viving wife  and  her  husband's  estate,  in  accordance 
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with  their  comnumity  and  separate  interests  in  prop- 
erty producing  the  income  in  the  State  of  Washing- 
ton.    Compton  V.  Commissioner,  11  B.  T.  A.  26. 

Drumheller  v.  Commissioner,  27  B.  T.  A.  209,  peti- 
tion for  review  dismissed,  65  F.  (2d)  1013  (C.  C.  A. 
9th),  arose  in  Washington  and  involved  taxation  of 
dividends  to  the  surviving  husband  or  to  the  wife's 
estate.     The  Board  held,  as  it  stated   (p.  213)  : 

*  *  *  half  of  the  community  income  should 
be  taxable  to  the  petitioner,  and  the  other  half 
to  the  estate  of  his  deceased  wife. 

We  believe  that  this  decision  is  more  in  accordance 
with  the  Washington  law  than  the  Board's  decision 
herein. 

It  is  apparent  that  one  of  the  effects  of  the  Board's 
decision  will  necessarily  require  an  attempt  to  saddle 
the  estate  with  the  taxes  otherwise  due  from  the  sur- 
viving spouse.  Shifting  of  such  tax  liability  is  not  in 
accordance  with  the  settled  law  of  Washington  that 
this  cannot  be  done  as  to  other  liabilities.  For  in- 
stance, federal  estate  taxes  must  be  deducted  from  the 
part  of  the  estate  inherited,  and  not  from  the  com- 
munity state  as  a  whole.  Wittwer  v.  Pemhertoyi,  188 
Wash.  72.     In  that  case  the  court  stated  (p.  79)  : 

Since,  for  the  purpose  of  determining  liabil- 
ity for  Federal  income  taxes,  the  community 
income  was  reported  in  two  equal  parts,  one  as 
belonging  to  the  wife  and  the  other  to  the 
husband,  it  would  seem  to  follow  that  the 
personal  liability  for  the  tax  would  be  several, 
and  that  collection  by  distraint  could  be  had  only 
in  severalty  against  the  half  interest  of  each 
spouse  in  the  commmiity  estate.     *     *     * 
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The  decedent's  estate  only  is  liable  for  his  separate 
debt  (In  re  McHitgh's  Estate,  165  Wash.  123,  124), 
or  tort  (Bortle  v.  Osborne,  155  Wash.  585).  In  the 
Bortle  case,  siipra,  the  court  stated  (p.  589)  : 

By  the  community  property  law  of  this  state 
*  *  *  the  legislature  did  not  create  an  en- 
tity or  a  juristic  person  separate  and  apart 
from  the  spouses  composing  the  marital  com- 
munity. 

See  also  Huyvaerts  v.  Boedtz,  105  Wash.  657,  659; 
Schramm  v.  Steele,  97  Wash.  309, 315-316. 

As  shown  above,  Section  1342  of  the  Washington 
statutes  provides  that  upon  death  of  \hQ  other  spouse, 
"one-half  of  the  community  property  shall  go  to  the 
survivor,  subject  to  the  community  debts  *  *  *". 
The  '*  one-half ",  in  fact,  goes  where  it  has  always  been. 
And  it  seems  clear  that  the  words  ''subject  to"  are 
used  in  their  usual  sense,  i.  e.,  affected  by,  exposed  to, 
liable  for,  in  the  contingency  of,  or  to  qualify  some- 
thing substantial  and  already  created.  White  v.  Hop- 
kins,  51  F.  (2d)  159,  163  (C.  C.  A.  5th)  ;  Brown's 
Estate,  289  Pa.  101.  A  transfer,  "subject  to"  an 
existing  agreement,  gives  the  transferee  the  benefits 
as  well  as  the  disadvantages  of  the  agreement.  Bacon 
V.  Grossman,  71  App.  Div.  (N.  Y.)  574,  578.  This  does 
not  mean  that,  in  the  instant  case,  title,  or  even  equi- 
table ownership,  is  disturbed,  or  lost.  During  the  hus- 
band's lifetime,  the  wife's  vested  half  interest  in  the 
community  property,  as  well  as  the  husband's  half 
interest,  was  subject  to  community  debts,  and  the  hus- 
band had  full  management  and  control.  Upon  his 
death  the  wife's  half  interest,  as  well  as  the  husband's 
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half,  continued  to  be  subject  to  community  debts 
until  the  estate  was  fully  administered.  Yet  the 
Board  holds  that  the  wife  is  not  taxable,  though  the 
executor  has  only  a  degree  of  the  control  formerly 
exercised  by  her  husband  when  she  was  taxable.  Poe 
V.  Seaborn,  supra ^ 

The  Court's  attention  is  particularly  invited  to  the 
provisions  of  Section  1464  of  the  Washington  statutes, 
supra.  It  recognizes  the  executor's  ''right  to  the  im- 
mediate possession"  of  all  the  real  and  personal  estate 
of  the  decedent,  and  then  provides  that  he  ''may  re- 
ceive the  rents  and  profits  of  the  real  estate  *  *  *". 
In  view  of  Section  1342,  it  is  questionable  to  what  ex- 
tent that  provision  applies  in  so  far  as  community 
property  is  concerned,  but  in  any  case  we  think  it 
clear  that  the  executor  merely  collects  the  income  for 
convenience  and  the  wife  is  not  thereby  deprived  of 
her  interest  in  it.  In  the  instant  case,  as  shown  above, 
most  of  the  income,  consisting  of  interest,  rents,  divi- 
dends and  stock  profits,  is  from  personalty.  Sub- 
stantial dividends  were  paid  upon  all  of  the  Sunshine 
Mining  Company  stock  involved  herein.  (R.  211.) 
It  would  seem  to  be  clear  that  in  the  absence  of  any 
assertion  of  any  claim  for  community  debts,^  the  ex- 


^  The  wife  might  have  applied  for  authority  to  administer  the 
community  property  separately,  but  as  far  as  the  record  shows  she 
did  not  do  so.  Section  1419,  Remington's  Revised  Statutes  of 
Washington. 

-  No  consideration  was  given  to  selHng  assets  to  pay  debts.  (R. 
117.)  All  claims  aggregated  about  $100,000  (R.  114-115,  226), 
as  against  an  estate  of  $2,353,480.79  (R.  49),  and  at  least  $50,- 
106.83  of  the  claims  apparently  was  for  "administration".  In  re 
Thomas'  Estate,  140  Wash.  296. 
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ecutor  had  no  right  whatever  to  any  of  this  income. 
The  taxpayer's  real  rights  to  her  community  property, 
and  the  income  therefrom,  therefore  were  not  dis- 
turbed. Section  6898  of  the  Washington  statutes  (Ap- 
pendix, infra)  specifically  requires  that  the  community 
property  laws  be  "liberally  construed".  The  executor 
had  merely  the  same  right  to  collect  income  and  use 
it  for  paying  community  debts  as  the  husband  had 
during  his  lifetime.  There  is  no  merit  to  the  conten- 
tion that  she  is  not  taxable  because  she  did  not  actually 
receive  the  rents.  She  was  taxable  during  her  hus- 
band's lifetime  on  one-half  of  all  rents,  irrespective 
of  whether  or  not  she  received  any  part  of  them.  She 
is  taxable  in  the  same  way  after  his  death. 

It  should  be  noted,  moreover,  that  the  debts  and 
charges  against  the  estate  were  only  about  $50,000 
(See  footnote  2,  supra),  (R.  49,  114-115,  226),  so  that 
the  wife's  half  interest  was  not  in  fact  absorbed  by 
the  debts. 

Thatcher  v.  Capeca,  75  Wash.  249,  held  that  a  sur- 
viving husband,  without  proper  administration  or  au- 
thorization of  any  probate  court,  could  and  did  give 
a  valid  deed  to  his  interest  in  certain  realty,  and  that 
his  right  to  the  property  was  complete  as  soon  as  the 
expenses  of  administration  were  i3aid.  The  court 
stated  (pp.  253-254)  : 

Upon  the  death  of  Catherine  Stetson,  one- 
half  of  the  property  went  to  him  in  his  own 
right,  subject  only  to  the  community  debts, 
and  the  expenses  of  the  administration.  When 
these  were  satisfied,  his  title  to  the  one-half 
became  absolute,  and  he  was  then  entitled  to 
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have  such  portion  segregated  from  the  portion 
of  the  heirs  and  set  apart  to  him. 

Griffin  v.  Warhtirton,  23  Wash.  231,  held  that  where 
all  the  debts  and  expenses  of  administration  had  been 
satisfied,  and  the  administrator  and  heirs  agreed  to 
abandon  the  probate  proceedings,  the  title  to  the  realty 
there  involved  became  absolute  in  the  surviving  hus- 
band immediately  upon  the  death  of  his  wife,  and 
was  valid  in  the  hands  of  a  subsequent  transferee. 
In  showing  that  the  administration  was  only  to  satisfy 
valid  claims  against  the  estate,  and  that  when  such 
claims  were  satisfied  the  estate  was  fully  administered, 
the  court  stated  (p.  238) : 

When  the  claims  of  creditors  are  paid  or 
barred,  and  the  costs  and  charges  of  adminis- 
tration are  satisfied,  the  estate  is  for  all  practical 
purposes  fully  administered  upon,  the  right  of 
possession  in  the  administrator  terminates,  and 
the  right  of  the  heirs  to  the  residue  of  the  estate 
in  his  hands  becomes  absolute.  The  heirs  are 
then  entitled  to  have  this  residue  delivered  over 
to  them  as  their  own  property,  under  the  law; 
and  it  is  made  the  duty  of  the  administrator, 
by  the  statute,  to  surrender  the  property  to 
them.  This  duty  they  can  enforce  by  obtaming 
a  decree  of  the  court  directing  its  performance. 
As  such  a  decree,  however,  neither  creates  their 
title,  nor  their  right  of  possession,  to  the  prop- 
erty, a  distribution  made  without  it  cannot  be 
invalid. 

Likewise,  herein,  there  is  little  reason  for  the  view 
that  the  taxpayer's  income  and  tax  liability  have 
in  some  manner  been  shifted  to  the  estate — which  is 
not  liable  for  her  debts.    It  is  feared  that  the  Board's 
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decision  enables  her  to  avoid  her  just  taxes,  even 
though,  in  a  large  measure,  through  the  above-men- 
tioned "advances"  she  apparently  enjoyed  the  use  of 
much  of  this  income  during  the  taxable  year.  Income 
taxes,  of  course,  must  be  levied  on  an  amiual  basis 
(Burnet  v.  Sanford  c&  Brooks  Co.,  282  U.  S.  359) 
and  may  be  ''realized"  even  though  not  directly  re- 
ceived (Hflvering  v.  Horst,  311  U.  S.  112). 

We  believe  that  Barhour  v.  Commissioner,  89  F.  (2d) 
474  (C.  C.  A.  5th),  on  which  the  Board  relies  (R. 
62),  is  distinguishable.  It  arose  under  a  different 
statutory  scheme,  in  Texas,  where  the  executor  held 
"all  such  conunon  i^roperty  *  *  *  in  trust ".^ 
Moreover,  the  court  in  that  case  stated  (p.  476)  that 
"When  and  if  Mrs.  Barbour  receives  this  profit  from 
the  executors  she  should,  of  course,  account  for  and 
pay  the  taxes  on  it".  In  the  instant  case  the  tax- 
payer did  receive  at  least  some  of  the  money  in  ques- 
tion as  a  dividend  and  some  "advances"  in  the  total 
sum  of  $28,674.90,  the  exact  nature  of  which  is  not 
clear  from  the  record.     (E.   191-192,  213,  219.) 

The  decisions  of  the  Supreme  Court  of  Washington 
relied  upon  by  the  Board  (R.  62)  do  not  go  far  enough 
to  indicate  that  the  taxpayer  herein  is  not  taxable 
upon  her  half  of  the  community  property.  Stantoyi 
V.  Everett  Trust  &  Savings  Bank,  145  Wash.  165, 
merely  held  that  an  heir  of  a  wife  is  not  entitled  to 


^  Vernon's  Texas  Statutes  (1936),  Article  3630,  provides: 

Property  held  by  Executor. — Until  such  partition  is  ap- 
plied for  and  made,  the  executor  or  achninistrator  of  the 
deceased  shall  recover  possession  of  all  such  conunon  prop- 
erty and  hold  the  same  in  trust  for  the  benefit  of  the  creditors 
and  others  entitled  thereto. 
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separate  administration  upon  her  interests,  but  must 
seek  relief  in  a  pending  administration  of  the  hus- 
band's estate.  The  court  there,  at  page  169,  speaks  of 
administration  ''upon  the  community  property  of  the 
spouses"  in  one  proceeding.  [Italics  supplied.] 
Croive  d  Co.  v.  Adkmson  Const.  Co.,  67  Wash.  420, 
chiefly  dealt  with  the  requirement  of  filing  claims 
against  the  estate,  and  does  not  directly  support  the 
Board's  decision  herein.*  In  re  Guye's  Estate,  54  Wash. 
264,  also  relied  upon  by  the  Board  (R.  62),  merely 
held  that  the  deceased,  rather  than  his  wife,  could 
name  the  executors  to  administer  the  estate.  Ryayi  v. 
Fergusson,  3  Wash.  356,  also  was  a  different  case,  in- 
volving a  court  sale  of  mortgaged  property. 

The  remaining  issue  is  whether  or  not  one-half  of 
the  profit  derived  from  the  sale  of  85,000  shares  of 
stock  of  the  Sunshine  Mining  Company  by  the  execu- 
tor was  taxable  to  this  taxpayer.  She  contended  and 
the  Board  held  that  the  sale  in  question  was  a  sale  of 
shares  belonging  exclusively  to  the  estate.  (R.  62-63.) 
The  i^rincipal  basis  of  the  Board's  holding  was  that, 
since  the  shares  aggregated  210,974  and  the  court's 
final  order  stated  that  85,000  had  been  sold,  leaving 
125,974  of  which  the  surviving  spouse  was  the  owner  of 
105,487,  it  must  necessarily  be  concluded  that  the  hus- 
band's shares  rather  than  the  wife's  were  sold. 

We  submit  that  this  conclusion  is  untenable.  The 
taxpayer  was  residuary  legatee  under  her  husband's 


■*  The  court  there  stated  (pp.  424-425)  : 

The  respondent  further  contends  that  the  lien  is  enforceable 
against  the  undivided  one-half  of  the  property  owned  by  the 
widow.     This  view  is  not  sound. 
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will  as  well  as  the  owner  of  a  one-half  interest  in  the 
community  property.  The  order  of  the  probate  court 
authorizing  the  sale  of  the  stock  shows  that  both  the 
executor  and  this  taxpayer,  as  the  surviving  widow 
and  residuary  legatee,  applied  for  such  authority,  in 
1934.  (R.  154-155.)  The  final  order  of  the  court, 
which  was  not  entered  until  May  1,  1935,  did  not  state 
that  the  105,487  shares  represented  her  community 
interest  in  210,974  shares,  but  that  she  as  surviving 
spouse  was  entitled  to  that  many  shares.  It  there- 
fore authorized  distribution  to  her  of  15,000  shares. 
(R.  157-158.)  Part  of  these  may  have  been  received 
as  residuary  legatee,  and  the  order  authorizing  the 
sales  did  not  state  whether  shares  belonging  to  the 
husband  or  wife  were  being  sold.  There  had  not 
previously  been  any  division  of  the  shares.  All  were 
in  the  executor's  possession.  Inasmuch  as  the  wife 
owned  a  one-half  mterest  in  each  share  of  stock,  the 
sale  in  the  absence  of  any  division  was  necessarily  a 
sale  of  the  shares  as  community  property  in  which  the 
wife  had  a  one-half  interest.  The  Board's  opinion 
that  the  order  of  the  probate  court  is  conclusive,  and 
that  the  case  is  governed  by  Helvering  v.  Rhodes,  117 
F.  (2d)  509  (C.  C.  A.  8th)  (R.  66),  therefore  is 
erroneous.  That  order  did  not  determine  the  issue 
in  this  proceeding.  See  Tooley  v.  Commissioner,  121 
F.  (2d)  350  (C.  C.  A.  9th).  Cf.  In  re  Larson's  Estate, 
200  Wash.  318.^^ 


°  In  that  case  the  taxpayer  sued  the  executor  and  others  for 
alleged  unjust  enrichment  witli  respect  to  the  sale  of  these  identi- 
cal shares  of  stock,  and  failed,  the  court  holding  (p.  337)  that  she 
acted  with  full  knowledge  of  the  facts. 
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We  submit  further  that  there  is  no  substantial  evi- 
dence in  sui)port  of  the  Board's  finding  (R.  55-56) 
that  neither  the  taxpayer  nor  Mr,  Parker  (the  tax- 
payer's agent)  gave  permission  to  sell  any  of  the  tax- 
payer's one-half  interest  in  the .  community  property 
belonging  to  the  estate  of  the  decedent  and  the  tax- 
payer, and  that  there  was  no  understanding  that  the 
taxpayer's  one-half  interest  was  affected  by  the  stock 
sales.  The  son,  Mr.  Parker,  gave  his  approval  to  the 
sale.  He  was  his  mother's  agent  and  in  talking  with 
Stolle  no  distinction  was  made  between  the  decedent's 
interest  and  hers.  He  was  selling  the  community 
property. 

Both  Robert  M.  Hardy,  the  representative  of  the 
estate,  and  Carl  M.  Stolle,  who  was  interested  in  pur- 
chasing the  shai'es,  testified  that  it  made  no  difference 
to  the  purchaser  whose  stock  was  being  sold.  (R.  107, 
111,  112.)  Mr.  Stolle  testified  that  he  talked  to  Mr. 
Parker  and  did  not  distinguish  between  the  sale  of 
any  interest  of  Mrs.  Larson  and  the  sale  of  any  in- 
terest of  the  decedent  in  the  stock.  He  said  that  he 
wanted  approximately  40%  of  the  various  holdings  of 
this  stock  for  trading  purposes ;  that  he  wanted  80,000 
shares  ''from  the  Larson  interests"  and  ultimately  this 
was  increased  to  85,000  shares;  and  that  it  made  no 
difference  to  him  "whether  it  came  out  of  Mr.  or  Mrs. 
Larson's  half".  (R.  137.)  Nat  U.  Brown,  attorney 
for  the  estate,  also  testified  that  no  consideration  was 
given  to  the  matter  of  whose  stock  was  being  sold 
as  between  Mrs.  Larson's  interest  and  the  estate's 
interest.     (R.  112,  114.) 


25 

It  therefore  seems  clear  that  there  was  not,  in  fact, 
any  segregation  or  distribution  of  stock  of  the  estate 
for  sale,  but  that  the  community  shares  were  sold, 
and  that  the  profits  should  be  taxed  to  both  owners 
accordingly.  In  view  of  the  clear  evidence  of  the 
wife's  ownership,  as  set  forth  above,  which  the  Board 
seems  to  have  overlooked,  the  Board's  findings  are  not 
supported  by  the  substantial  evidence  in  the  case. 
Neither  are  the  findings  and  conclusion  in  accordance 
with  the  evidence  and  the  law.  The  Board  failed  to 
give  full  consideration  to  the  taxpayer's  ownership 
and  her  knowledge  of  and  participation  in  the  sales  of 
the  community  stock,  through  her  agent  (R.  53-54, 
115, 153,  154,  259),  resulting  in  the  profits  which  should 
be  partly  taxed  to  her. 

CONCLUSION 

It  is  therefore  respectfully  submitted  that  the  peti- 
tion for  review  should  be  granted  and  the  decision  of 
the  Board  reversed. 

Samuel  O.  Clark,  Jr., 
Assistant  Attorney  General. 
Sew  ALL  Key, 
Helen  R.  Carloss, 
Earl  C.  Crouter, 
Special  Assistants  to  the  Attorney  General. 
July  1942. 


APPENDIX 

Revenue  Act  of  1934,  C.  277,  48  Stat.  680: 
Sec,  22.  Gross  income. 

(a)  General  Dejinition. — "Gross  income"  in- 
cludes gains,  profits,  and  income  derived  from 
salaries,  wages,  or  compensation  for  personal 
service,  of  whatever  kind  and  in  whatever*  form 
paid,  or  from  professions,  vocations,  trades, 
businesses,  commerce,  or  sales,  or  dealings  in 
property,  whether  real  or  personal,  growing  out 
of  the  ownei'ship  or  use  of  or  interest  in  such 
property;  also  from  interest,  rent,  dividends, 
securities,  or  the  transaction  of  any  business 
carried  on  for  gain  or  profit,  or  gains  or  profits 
and  income  derived  from  any  source  what- 
ever.    *     *     * 

Sec.  161.  I:mposition  of  tax. 

(a)  AppUeation  of  Tax. — The  taxes  imposed 
by  this  title  upon  individuals  shall  apply  to  the 
income  of  estates  or  of  anj^  kind  of  property 

held  in  trust,  including — 

***** 

(3)  Income  received  by  estates  of  deceased 
persons  during  the  period  of  administration  or 

settlement  of  the  estate;  and 

***** 

(b)  Computation  and  Paymeiit. — The  tax 
shall  be  computed  upon  the  net  income  of  the 
estate  or  trust,  and  shall  be  paid  by  the  fiduciary, 
except  as  provided  in  section  166  (relating  to 
revocable  trusts)  and  section  167  (relating  to  in- 
come for  benefit  of  the  grantor).  For  return 
made  by  beneficiary,  see  section  142. 

Sec.  162.  Net  income. 

The  net  income  of  the  estate  or  trust  shall  be 
computed  in  tlie  same  manner  and  on  the  same 

(26) 
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basis  as  in  the  case  of  an  individual,   except 

that — 

*  *  *  ^  * 

(c)  In  the  case  of  income  received  by  estates 
of  deceased  jDcrsons  during  the  period  of  ad- 
ministration or  settlement  of  the  estate,  and  in 
the  case  of  income  which,  in  the  discretion  of 
the  fiduciary,  may  be  either  distributed  to  the 
beneficiary  or  accumulated,  there  shall  be  al- 
lov^ed  as  an  additional  deduction  in  computing 
the  net  income  of  the  estate  or  trust  the  amount 
of  the  income  of  the  estate  or  trust  for  its  tax- 
able year,  which  is  properly  paid  or  credited 
during  such  year  to  any  legatee,  heir,  or  bene- 
ficiary, but  the  amount  so  allowed  as  a  deduc- 
tion shall  be  included  in  computing  the  net 
income  of  the  legatee,  heir,  or  beneficiary. 

Remington's  Revised  Statutes  of  Washington: 

§  1342.  Descent  of  coiumwnitji  pro  pert  if. 
Upon  the  death  ot  either  husband  or  wii'e,  one- 
half  of  the  community  property  shall  go  to  the 
survivor,  subject  to  the  community  debts,  and 
the  other  half  shall  be  subject  to  the  testa- 
mentary disposition  of  the  deceased  husband  or 
wife,  subject  also  to  the  coi^munity  debts.  In 
case  no  testamentary  disposition  shall  have  been 
made  by  the  deceased  husband  or  wife  of  his  or 
her  half  of  the  community  property,  it  shall 
descend  equally  to  the  legitimate  issue  of  his, 
her  or  their  bodies.  If  there  be  no  issue  of  said 
deceased  living,  or  none  of  their  representatives 
living,  then  the  said  community  property  shall 
all  pass  to  the  survivors  to  the  exclusion  of  col- 
lateral heirs,  subject  to  the  community  debts, 
the  family  allowance,  and  the  charges  and  ex- 
penses of  administration. 

§  1464.  Eiglit  to  possession  und  management. 
Every  executor  or  administrator  shall,  after 
having  qualified,  by  giving  bond  as  hereinbefore 
provided,  have  a  right  to  the  immediate  posses- 
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sion  of  all  the  real  as  well  as  personal  estate  of 
the  deceased,  and  may  receive  the  rents  and 
pi'ofits  of  the  real  estate  until  the  estate  shall 
be  settled  or  delivered  over,  by  order  of  the 
court,  to  the  heirs  or  devisees,  and  shall  keep 
in  tenantable  repair  all  houses,  buildings  and 
fixtures  thereon,  which  are  under  his  control. 

§  1465.  Inventory  of  estate — Appraisement. 
Every  executor  or  administrator  shall  make  and 
return  upon  oath  into  the  court,  within  one 
month  after  his  a]:)pointment,  a  true  inventory 
of  all  of  the  property  of  the  estate  which  shall 
have  come  into  his  hands,  and  within  thirty 
days  after  filing  such  inventory  he  shall  make 
application  to  the  court  to  appoint  three  dis- 
interested persons  to  appraise  the  property  so 
inventoried,  and  it  shall  be  the  duty  of  the 
court  to  appoint  such  appraisers.    *    *    * 

§  6892.  Community  property  defined — Hus- 
band's control  of  persoywlty.  Property,  not  ac- 
quired or  owned  as  prescribed  in  the  next  two 
preceding  sections,  acquired  after  marriage  by 
either  husband  or  wife,  or  both,  is  community 
property.  The  husband  shall  have  the  manage- 
ment and  control  of  community  personal  prop- 
erty, with  a  like  power  of  disposition  as  he  has 
of  his  separate  personal  property,  except  he 
shall  not  devise  by  will  more  than  one-half 
thereof. 

§  6898.  Liberal  construction.  The  rule  of 
common  law  that  statutes  in  derogation  thereof 
are  to  be  strictly  construed  has  no  applica- 
tion to  this  chapter.  This  chapter  establishes 
the  law  of  the  state  respecting  the  subject  to 
which  it  relates;  and  its  provisions  and  all 
proceedings  under  it  shall  be  liberally  construed 
with  a  view  to  effect  its  object. 
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IN  THE 

UNITED  STATES 
CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 

Commissioner  of  Internal  Revenue, 

Petitioner, 
vs.  )  No.  10131 

Rose  B.  Larson,  Respondent 

On  Petition  for  Review  of  Decision  of  the  United 
States  Board  of  Tax  Appeals 


RESPONDENT'S  ANSWERING  BRIEF 


The  petitioner's  assignments  of  error  (R.  75)  and 
statement  of  points  (R.  83)  embrace  a  number  of 
questions  not  mentioned  in  the  brief  e.g.  item  8  (R. 
84)  relating  to  time  of  receipt  of  dividends.  We  as- 
sume that  such  assignments  or  points  not  argued  are 
waived,  and  therefore  shall  confine  our  answer  to  the 
two  propositions  discussed  in  the  opening  brief  which, 
although  presented  by  the  petitioner  as  one,  may  be 
more  properly  divided  into  the  following  specific  ques- 
tions : 


1.  In  the  case  of  the  death  of  the  husband  in  a  com- 
munity property  state,  leaving  only  community 
property,  which  is  administered  by  the  executor 
nominated  by  his  will,  is  the  income  from  such 
property  received  by  the  executor  and  during  the 
course  of  administration,  taxable  entirely  to  the 
estate  or  executor,  or  is  one-half  thereof  taxable  to 
the  surviving  spouse? 

2.  Was  a  certain  sale  by  the  executor  of  85,000  shares 
of  Sunshine  Mining  Company  stock  made  from  the 
interest  of  the  deceased  only,  or  equally  from  the 
interests  of  the  deceased  and  his  surviving  spouse, 
the  respondent? 


We  shall  discuss  these  two  propositions  in  order. 
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I. 
ALL  THE  INCOME  RECEIVED  BY  THE  EXECUTOR 
FROM  COMMUNITY  PROPERTY  DURING  THE 
COURSE  OF  ADMINISTRATION  WAS  PROPERLY 
RETURNED  BY  AND  TAXED  TO  THE  EXECUTOR 
AS  FIDUCIARY. 

The  decedent  died  June  7,  1934.  His  will,  which 
was  not  a  non-intervention  will,  named  the  Yakima 
First  National  Bank  as  executor  and  it  immediately 
petitioned,  was  appointed,  qualified  and  took  control 
of  the  administration  of  all  of  the  property  of  the 
community.  Publication  of  notice  to  creditors  was 
begun  on  June  20,  1934,  and  time  for  presentation  of 
claims  did  not  expire  until  December  20,  1934  (R. 
48,  174-175).  The  estate  could  not  have  been  settled 
and  distributed,  and  there  was  in  fact  no  proceeding 
or  order  for  distribution  thereof  during  the  taxable 
year  1934.  The  will  (R.  260)  made  provision  for 
specific  bequests  totalling  approximately  $480,000 
(§§  3-15,  R.  260-263)  and  gave  all  of  the  residue  to 
the  respondent  (§16,  R.  263).  It  made  no  provision 
for  distribution  during  administration.  By  para- 
graph 17  it  provided  that  the  executors,  if  necessary, 
should  have  three  (3)  years  to  pay  the  bequests  (R. 
263). 

During  the  year  1934  the  executor  received  income 
from  the  real  and  personal  property  of  the  estate  and 
included  all  of  such  income  in  its  federal  tax  return 
rendered  on  behalf  of  the  estate,  and  the  Commis- 
sioner received  the  full  tax  on  all  of  such  income  from 
the  executor.  In  this  proceeding  the  Commissioner 
seeks  to  tax  respondent  upon  one-half  of  the  income 
received  by  the  executor  from  the  community  property. 


The  statement  at  page  16  of  petitioner's  brief  that 
the  decision  in  this  case  will  ''require  an  attempt  to 
saddle  the  estate  with  the  taxes  otherwise  due  from 
the  surviving  spouse"  implies  that  the  estate  has  not 
paid  the  tax  and  that  the  commissioner  might  en- 
counter difficulty  in  collecting  from  it.  Such,  how- 
ever, is  not  the  case.  The  whole  income  was  returned 
and  the  tax  paid  by  the  estate  and  the  commissioner 
has  assessed  the  liability  and  retained  the  tax  from 
the  estate  on  that  basis  (R.  89-90). 

The  question  presented  is  purely  one  of  law  as  to 
the  application  of  the  federal  income  tax  law,  and 
particularly  the  provisions  respecting  returns  by  es- 
tates, to  property  rights  determinable  by  the  statutes 
and  decisions  of  the  state  of  Washington.  In  addition 
to  the  statutory  provisions  set  forth  in  the  appendix 
to  petitioner's  brief,  we  call  attention  to  article  162-1 
of  Commissioner's  Regulations  86  having  to  do  with 
the  collection  of  income  taxes  under  the  Revenue  Act 
of  1934,  and  to  Section  1419  Remington's  Revised 
Statutes  of  the  State  of  Washington  which  is  a  part 
of  the  general  statutory  provisions  relating  to  ad- 
ministration of  community  property  (Note  1). 


Note  1.  Regulations  86,  applicable  under  the  Revenue 
Act  of  1934,  provide  in  part  as  follows : 

''Art.  162 — 1.  Income  of  estates  and  trusts. — 

"The  income  of  an  estate  of  a  deceased  person, 
as  dealt  with  in  the  Act,  is  therein  described  as 
received  by  the  estate  during  the  period  of  ad- 
ministration or  settlement  thereof.  *  *  * 

"The  tax  upon  the  net  income  of  the  estate  or 


Before  presenting  respondent's  side  of  the  case,  we 
shall  consider  briefly  two  contentions  underlying  pe- 
titioner's argument,  both  of  which  we  submit  are 
erroneous : 

1.  Petitioner  contends  that  because  the  surviving 
wife  has  a  vested  interest  in  community  property  she 
must  return  the  income  therefrom  during  administra- 
tion, relying  on  Poe  v.  Seaborn,  282  U.  S.  101,  and 
cases  of  similar  import  (Petitioner's  brief  pp.  14  and 
15).  However,  the  question  here  is  not  determinable 
by  reference  to  the  actual  or  beneficial  interest,  any 
more  than  any  other  case  of  trust  income  which  is 
returned  by  and  taxable  to  a  trustee  who  holds  the 
property  and  receives  income  for  the  beneficial  owner. 

trust  shall  be  paid  by  the  fiduciary  (see  section 
161  (b).  If  the  tax  has  been  properly  paid  on 
the  net  income  of  an  estate  or  trust,  the  net  in- 
come on  which  the  tax  is  so  paid  is  not,  in  the 
hands  of  the  distributee  thereof  (the  legatee  or 
the  beneficiary),  taxable  as  income  to  him." 

Remington's  Revised  Statutes  of  the  State  of  Wash- 
ington provide: 

"§1419.  Community  property,  how  adminis- 
tered. A  surviving  spouse  shall  be  entitled  to 
administer  upon  the  community  property,  not- 
withstanding any  provisions  of  the  will  to  the 
contrary,  if  the  court  find  such  spouse  to  be 
otherwise  qualified ;  but  if  such  surviving  spouse 
do  not  make  application  for  such  appointment 
within  forty  days  immediately  following  the 
death  of  the  deceased  spouse,  he  or  she  shall  be 
considered  as  having  waived  his  or  her  right  to 
administer    upon    such    community    property." 
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The  real  question  is:  To  whom  does  the  income  from 
community  property  go  during  the  period  of  adminis- 
tration? If  it  goes  to  the  executor,  then  it  is  taxable 
to  the  trust  or  the  estate,  regardless  of  the  beneficial 
rights  of  others,  by  virtue  of  the  express  provisions 
of  the  statute,  subject  only  to  the  statutory  limita- 
tions regarding  amounts  paid  or  distributable.  It  is 
a  question  of  receipt  and  control  during  administra- 
tion, not  of  ultimate  beneficial  interest.  The  rights  of 
decedents'  heirs  or  legatees  are  just  as  much  vested 
as  those  of  the  survivor,  and  there  is  no  basis  for 
distinction  in  return  of  the  income,  as  long  as  the 
estate  is  under  administration. 

2.  It  is  suggested  by  implication  that  the  executor 
had  no  right  to  receive  or  control  the  income  from  the 
community  personalty  (Pet's,  br.  p.  18).  It  seems  to 
be  assumed,  although  the  contention  is  not  definitely 
stated,  that  because  Section  1464  of  Remington's  Re- 
vised Statutes  provides  that  the  executor  "may  receive 
the  rents  and  profits  of  the  real  estate,"  it  was  in- 
tended to  exclude  the  right  of  the  executor  to  receive 
the  income  from  community  personal  property.  How- 
ever, the  Washington  decisions,  to  which  we  shall  re- 
fer, show  that  this  contention  is  entirely  unfounded. 
During  administration,  title  to  all  of  the  community 
personal  property  vests  in  the  executor  and  he  is  en- 
titled to  receive  the  income.  This  fundamental  propo- 
sition is  so  well  established  both  by  general  probate 
law  and  specific  decisions  of  the  Washington  courts 
that  apparently  no  statute  was  deemed  necessary  as 
to  personal  property;  but  as  to  real  estate,  title  to 


which  passes  to  the  heir  or  devisee  immediately  upon 
death,  a  special  statute  was  enacted  to  insure  that 
during  administration  the  rents  and  profits  there- 
from should  go  to  the  executor.  The  purpose  of  the 
statute  was  not  to  restrict,  but  to  amplify  the  powers 
of  the  executor. 

By  the  decisions  of  the  Supreme  Court  of  Wash- 
ington it  has  been  firmly  established  that  in  adminis- 
tration under  the  probate  code  of  the  state  upon  the 
death  of  a  member  of  a  community,  the  entire  com- 
munity estate  and  not  merely  the  decedent's  interest 
therein  is  subject  to  administration  proceedings.  This 
rule  has  been  followed  ever  since  Ryan  v.  Ferguson, 
3  Wash.  356,  28  Pac.  910,  holding: 

''But  after  a  careful  consideration  of  the  ques- 
tion, and  from  the  interminable  confusion  that 
would  otherwise  result,  we  are  forced  to  the  con- 
clusion that  upon  the  death  of  one  member  of  the 
community  it  is  the  community  estate  which  is 
to  be  administered  upon  for  the  purpose  of  set- 
tling the  claims  against  the  community,  and  that 
in  this  case  the  probate  court  not  only  acted  upon 
the  separate  property  of  John  H.  Ryan,  if  he 
had  any,  but  also  upon  the  community  property 
of  the  deceased  and  of  Lucy  A.  Ryan." 

Continuing,  on  page  361 : 

"Neither  one  owns  any  specific  part  of  this 
property  before  the  dissolution  of  the  community, 
and  upon  its  dissolution  by  the  death  of  one  mem- 
ber no  part  of  it  can  vest  in  the  survivor  except 
subject  to  the  community  debts." 

Then  on  page  363  the  court  added: 

'The  statute  says  one-half  shall  go  to  the  sur- 
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vivor  subject  to  the  community  debts,  and  from 
the  very  nature  of  the  case  it  is  held  in  abeyance 
or  suspended  to  that  extent,  and  cannot  go  until 
these  matters  are  determined  and  disposed  of, 
and  that  which  is  to  go  is  thus  ascertained.'^ 
(Italics  ours) 

The  reason  for  the  rule  is  stated  in  Guye's  Estate, 
54  Wash.  264,  103  Pac.  25,  as  follows: 

''Owing  to  the  peculiar  characteristics  of  the 
community  estate,  administration  upon  an  un- 
divided one-half  interest  therein  is  impracticable, 
if  not  impossible,  so  that  administration  upon 
the  whole  estate  is  indispensable  upon  the  death 
of  either  spouse.  The  right  to  name  the  executor 
or  administrator  must  vest  in  either  the  husband 
or  wife ;  for,  in  the  nature  of  things,  there  cannot 
be  two  personal  representatives  for  the  same  es- 
tate acting  independently  of  each  other." 

To  the  same  effect  see : 

Stanton  v.  Everett  Trust  &  Savings  Bank, 
145  Wash.  165,  259  Pac.  10; 

In  re  HilVs  Estate,  6  Wash.  285,  33  Pac.  585 ; 

Bank  of  Montreal  v.  Buchanan,  32  Wash. 
480,  73  Pac.  482; 

Magee  v.  Big  Bend  Land  Co.,  51  Wash.  406, 
99  Pac.  16; 

Crowe  &  Co.   v.  Adkinson  Const.  Co.,  67 
Wash.  420  at  424,  121  Pac.  481. 

As  we  have  already  stated  above,  during  adminis- 
tration the  executor  is  not  only  entitled  to  possession 
of  and  rentals  from  community  real  estate  but  is 
vested  with  the  legal  title  to  all  of  the  personal  prop- 
erty and  income. 


"It  (the  personal  property)  descends  to  the 
executor  or  administrator  for  the  payment  of 
expenses,  debts,  legacies  and  for  distribution  of 
the  residue." 

Devereaux  v.  Anderson,  146  Wash.  657,  264 
Pac.  423. 

The  rule  is  so  well  settled  that  it  seems  unnecessary 
to  set  forth  more  than  the  following  quotation  from 
Collins  V.  Northwest  Casualty  Company,  180  Wash. 
347,  39  P.  (2d)  896: 

"As  to  the  right  of  Wallace,  the  specific  bequest 
of  the  car  would  not  be  effective  to  confer  upon 
him  any  control  pending  probate  of  the  will. 
After  probate,  title  vested  in  the  executor,  sub- 
ject to  the  claims  of  creditors  of  the  deceased. 
Title  to  the  car  could  come  to  Wallace  only 
through  the  executor  at  the  close  of  administra- 
tion. 

"  'The  personalty  of  the  deceased  goes  pro- 
marily  to  the  executor  or  administrator  as  assets 
and  not  to  the  heir,  and  this  had  been  held  to  be 
true  even  though  there  are  no  debts,  and  one 
claiming  the  personalty  is  the  sole  distributee. 
The  title  of  an  executor  or  administrator  with 
the  will  annexed  to  particular  personal  property 
is  not  affected  by  the  fact  that  it  was  specifically 
bequeathed  or  has  been  set  aside  for  the  payment 
of  a  particular  legacy.'  23  C.J.  1127. 

"  'It  is  the  settled  law  of  this  state  that  execu- 
tors and  administrators  are  entitled  to  the  pos- 
session and  control  of  the  property,  both  real 
and  personal,  of  estates  while  being  administered 
by  them,  as  against  heirs  and  devisees,  as  well 
as  all  other  persons.  Rem.  &  Bal.  Code  §1366, 
1449,  1534;  Gibson  v.  Slater,  42  Wash.  347,  94 
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Pac.  648;  Griffith  v.  James,  91  Wash.  607,  158 
Pac.  251;  Bishop  v.  Locke,  92  Wash.  90,  158  Pac. 
997."  (180  Wash.  347,  351) 

In  support  of  his  contention  that  Sections  161  and 
162  of  the  Revenue  Act  of  1934  do  not  apply  to  the 
income  from  all  of  the  community  property  during 
administration  the  petitioner  relies  only  on  appeal  of 
Geo.  Drumheller,  27  B.T.A.  209.  Petition  to  review 
was  taken  by  Commissioner  to  this  court  and  dis- 
missed on  his  motion  with  consent  of  respondent,  65 
F.  (2d)  1013.  That  case  is  not  applicable  for  a  num- 
ber of  reasons.  In  the  first  place  that  proceeding  did 
not  involve  the  question  as  to  whether  the  income  on 
the  half  of  the  community  property  representing  the 
share  of  the  survivor  should  be  taxed  to  the  estate 
rather  than  to  the  survivor.  There  the  taxpayer  was 
complaining  only  because  the  commissioner  was  tax- 
ing all  of  the  income  on  community  property  to  him 
individually  although  the  estate  was  in  course  of  ad- 
ministration, but  was  not  complaining  about  being 
taxed  on  one-half  thereof,  and  was  only  insisting  that 
one-half  should  be  taxed  to  the  estate.  While  the  case 
involved  a  non-intervention  will,  the  non-intervention 
features  of  the  statute  were  not  applicable  because  the 
estate  was  insolvent.  The  Board  sustained  the  peti- 
tioner as  survivor  of  the  community  in  his  contention 
that  one-half  of  the  community  income  should  be 
taxed  to  the  estate,  even  though  it  appeared  from  the 
Commissioner's  determination  that  the  entire  income 
had  been  distributed  to  the  petitioner.  The  case  did 
not  involve  and,  therefore,  would  be  no  authority  for 
the  proposition  that  all  of  the  income  from  community 
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property  during  administration  should  not  be  re- 
turned by  and  be  taxable  to  the  estate.  The  Board 
recognized  this  distinction  in  its  opinion  (R.  63). 

Moreover,  if  the  Drumheller  case  might  be  con- 
sidered authority  for  the  petitioner's  position,  it  no 
longer  has  any  force  to  that  effect  in  view  of  the 
Board's  direct  decision  to  the  contrary  in  this  case, 
recently  re-affirmed  in  memo  decision  in  the  appeal  of 
S.  P.  McBirmij,  Docket  No.  108982,  entered  June  23, 
1942,  in  which  it  said : 

''We  are  of  the  opinion  that  the  respondent's 
contention  must  be  sustained.  It  is  immaterial 
that  ownership  of  the  property  in  question  may 
have  been  vested  in  the  heirs  at  the  time  of  the 
decedent's  death.  It  is  plain  that  all  of  the  dece- 
dent's property  was  subject  to  administration  as 
a  part  of  the  estate  and  that  the  administratrix 
was  entitled  to  possession  of  the  property  under 
the  control  of  the  court  having  probate  juris- 
diction until  the  administration  was  completed. 
Chapter  5,  sections  290-291,  Oklahoma  Statutes, 
Annotated.  Cf.  Wagner's  Estate  (Okla.  1936) 
62  P.  (2d)  1186.  There  is  no  question  but  that 
the  actual  administration  of  the  estate  continued 
throughout  all  of  the  taxable  years.  In  view  of 
these  circumstances  the  income  from  the  property 
was  received  by  the  estate  during  the  period  of 
administration  and  is  taxable  to  it  in  accordance 
with  the  provisions  of  section  161  (a)  (3),  supra, 
despite  any  vested  interests  in  the  heirs.  Rose  B. 
Larson,  44  B.T.A.  1094.  Cf.  Estate  of  Lucile 
Gruy,  42  B.T.A.  1279." 

The  decision  of  the  Board  in  the  appeal  of  Annxi 
L.  Compton  executrix,  11  B.T.A.  26,  cited  by  peti- 
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tioner  at  page  16  of  his  brief,  did  not  involve  taxation 
of  income  arising  after  the  decedent's  death  and  dur- 
ing administration,  but  concerned  the  allocation  of 
separate  and  community  property  income  prior  to 
death,  and  therefore  has  no  bearing  on  the  present 
situation. 

The  most  direct  court  decision  on  this  point  is  Bar- 
bour V.  Commissioner  (CCA.  5)  89  F.  (2d)  474, 
37-1  U.S.T.C  §9222,  involving  the  law  of  Texas, 
which  is  quite  similar  to  that  of  Washington  with 
respect  to  administration  upon  the  entire  community 
property.  In  that  case  the  Commissioner  had  held 
and  the  Board  affirmed  (memo  decision)  that  profit 
on  sale  of  stock  belonging  to  a  marital  community  of 
Texas,  sold  after  death  of  husband,  was  taxable  one- 
half  to  the  surviving  spouse.  Presumably  the  other 
half  was  taxed  to  the  estate.  In  reversing  such  hold- 
ing the  court  pointed  to  statutes  and  decisions  of 
Texas  substantially  similar  to  those  of  Washington 
with  reference  to  administration  of  the  entire  com- 
munity upon  the  death  of  one  spouse,  and  upon  con- 
sideration of  such  provisions,  held  that  the  income 
received  by  the  administrator  of  the  estate,  while  the 
administration  is  in  progress,  is  returnable  and  tax- 
able as  income  of  the  estate,  and  not  of  the  beneficiary. 
"It  is  settled  that  income  received  by  the  administra- 
tor of  an  estate,  while  administration  is  in  progress, 
must  be  returned  and  taxes  paid  on  it  as  income  of 
the  estate,  and  not  by  the  person  ultimately  entitled 
to  it"  (89  F.  (2d)  at  476).  This,  of  course,  is  simply 
the  provision  of  the  Revenue  Act  of  1934,  Sections 
161  and  162,  which  taxes  the  income  to  the  one  who 
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receives  it  regardless  of  the  ultimate  beneficiary,  un- 
less it  is  actually  or  constructively  distributed.  This 
case  has  been  accepted  by  the  commissioner  and  ap- 
plied by  the  general  counsel  for  the  Bureau  of  In- 
ternal Revenue  (See  GCM  20472  '38  C.C.H.  §6491), 
and  so  far  as  we  know  has  never  been  questioned  out- 
side of  this  proceeding.  It  was  recently  recognized  by 
the  Board  in  the  appeal  of  the  Estate  of  Lucile  Gruy^ 
42  B.T.A.  1279: 

"If  the  community  property  remained  under 
administration  in  1935  and  the  income  in  ques- 
tion was  received  by  Joseph  Gruy  in  his  fiduciary 
capacity  as  independent  executor  of  the  estate 
of  Lucile  Gruy,  it  is  taxable  to  the  estate,  as 
respondent  contends.  Barbour  v.  Commissioner, 
89  F.  (2d)  474."  (11  B.T.A.  at  1285) 

A  number  of  other  cases  have  touched  on  the  point, 
but  not  so  directly  as  the  Barbour  case.  However,  the 
decision  of  this  court  in  Alice  J.  Rosenberg,  Adminis- 
tratrix V.  Commissioner,  115  F.  (2d)  910,  affirming 
an  unreported  decision  of  the  Board,  is  in  its  general 
language  very  apropos.  That  case  involved  income 
from  community  property  which,  however,  had  been 
acquired  prior  to  July  29,  1927,  the  date  when  the 
California  law  changed  the  wife's  community  interest 
from  an  expectancy  to  a  vested  interest.  Petitioner's 
husband  died  in  1929  and  the  Commissioner  deter- 
mined that  all  income  from  community  property  dur- 
ing administration  was  taxable  to  the  estate.  The 
petitioner,  as  survivor  of  the  community  and  resi- 
duary legatee,  contended  that  the  income  on  her  com- 
munity one-half  should  be  taxed  to  her,  rather  than 
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to  the  estate.  In  affirming  the  Board  opinion,  this  court 

said : 

''Whatever  difference  may  have  existed  be- 
tween the  rights  of  heirs  in  the  property  of  an 
intestate  and  the  rights  of  the  widow  in  com- 
munity property  acquired  by  her  husband  and 
herself  prior  to  the  year  1927  it  is  clear  that 
upon  the  death  of  the  husband  their  property  is 
subject  to  administration  in  the  Superior  Court 
sitting  in  probate.  That  court  not  only  deter- 
mines what  debts  and  what  expenses  of  adminis- 
tration are  to  be  paid  therefrom  but  also  de- 
termines what  part  of  the  property  of  the  dece- 
dent is  community  property,  when  it  was  ac- 
quired, the  attributes  thereof,  and  the  respective 
rights  of  the  widow  and  heirs,  devisees  or  legatees 
therein.  Until  the  administration  of  the  estate 
it  cannot  be  determined  authoritatively  by  any 
other  courts  what  property  is  and  what  property 
is  not  community  property  or  how  the  distribu- 
tion shall  be  made.  (Cal.  Probate  Code,  Deering, 
1937,  §202,300) 

''In  view  of  these  considerations  the  community 
property  is  to  all  intents  and  purposes  a  part  of 
the  estate  of  the  deceased  husband  which,  under 
the  revenue  laws  of  the  United  States,  is  treated 
as  an  entity  having  duties  and  obligations  during 
the  administration  of  the  estate  which  are  dis- 
tinct from  those  of  the  owner  of  the  property 
which  is  subject  to  administration.  (Revenue  Act 
of  1932,  C.209,  47  Stat.  169,  sec.  161  (A)  (3),  Id. 
Sec.  162  (c),  Treasury  Regulations  86.)" 

Irrespective  of  the  nature  of  the  community  inter- 
est under  the  California  law,  the  reasoning  of  the 
court  in  justification  of  taxing  the  entire  income  to 
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the  estate  during  administration  is  equally  applicable 
to  the  administration  of  community  estates  under  the 
law  of  Washington,  and  supports  the  position  of  the 
petitioner  in  this  proceeding. 

In  the  appeal  of  J.  H.  Tippitt,  administrator  of 
the  Estate  of  Laura  Tippett,  25  B.T.A.  69,  involving 
the  precise  question  of  whether  all  of  the  income  from 
community  property  during  administration  under  the 
laws  of  Texas  should  be  taxed  to  the  estate,  the  Board 
held  that  it  was  so  taxable,  saying: 

"It  is  of  course  true  that  upon  the  death  of 
Laura  Tippitt,  her  interest  in  the  community  real 
estate  immediately  vested  in  her  heirs,  who  were 
the  minor  children,  whose  names  have  already 
been  stated  in  our  findings  of  fact.  But  that  fact 
does  not  affect  the  control  of  the  community  ad- 
ministrator or  survivor  over  the  property.   Until 
the  community  administration  is  closed,  the  in- 
come from  the  estate  would  be  taxable  in  the 
hands  of  the  administrator,  the  same  as  any  other 
estate,  under  section  219,  which  we  have  quoted." 
(25  B.T.A.  76) 
(Section  219  is  cited  from  the  Revenue  Act  of  1926, 
which  is  similar  to  Sections  161  and  162  of  the  Reve- 
nue Act  of  1934). 

The  recent  decision  of  this  court  in  Frank  B.  An- 
derson V.  Commissioner,  126  F.  (2d)  46,  42-1  U.S.T.C. 
§9308,  while  not  directly  involving  the  same  point, 
contains  a  recognition  of  the  same  principle.  The  de- 
cedent left  an  estate  which  was  considered  to  be  all 
community  property,  which  was  finally  distributed  by 
decree  dated  December  30,  1936.  For  the  year  1936 
the  wife  filed  a  return  which  included  distribution 
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from  the  estate  to  herself.  The  commissioner  deter- 
mined a  deficiency  on  the  ground  that  the  entire  net 
income  for  that  year  was  taxable  to  the  estate.  The 
Board  sustained  the  determination  and  this  court  af- 
firmed it.  While  the  point  directly  presented  was 
whether  distribution  under  the  final  decree  was  a  dis- 
tribution of  the  corpus  or  currently  of  income,  the 
holding  that  the  entire  income  was  taxable  to  the 
estate  necessarily  involved  as  a  corollary  the  proposi- 
tion that  one-half  of  the  income  from  community  prop- 
erty during  administration  is  not  taxable  to  the  sur- 
viving spouse. 

Under  the  foregoing  rules  and  decisions  and  under 
the  plain  wording  of  the  statute  governing  return  and 
taxation  of  trust  income,  including  "income  received 
by  estates  of  deceased  persons  during  administration 
or  settlement  of  the  estate,"  it  seems  clear  the  de- 
cision of  the  Board  is  correct  and  that  the  entire  in- 
come of  the  community  property  was  properly  re- 
turned by  and  taxed  to  the  estate  for  the  year  1934 
when  it  was  in  course  of  administration. 
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11. 

THE  SALE  OF  85,000  SHARES  OF  CAPITAL  STOCK 
OF  SUNSHINE  MINING  COMPANY  WAS  INTENDED 
TO  BE  AND  WAS  IN  FACT  AND  IN  LAW  A  SALE  OF 
DECEDENT'S  INTEREST  ONLY  AND  NOT  OF  RE- 
SPONDENT'S INTEREST  IN  SUCH  STOCK. 

The  second  question  is  primarily  a  factual  one,  al- 
though in  arriving  at  its  determination  of  fact,  the 
Board  gave  consideration  to  statutes  and  decisions  of 
the  State  of  Washington  governing  the  disposition  of 
community  property  by  the  decedent  and  its  man- 
agement by  the  executor  and  the  legal  effect  of  the 
probate  court  orders  with  respect  thereto.  The  legal 
result,  however,  is  controlled  by  the  intent  of  the  par- 
ties as  to  whose  stock  was  to  be  sold.  Intent  is  a  mat- 
ter of  fact,  Von's  Investment  Co.  v.  Commissioner 
(CCA.  9)  111  F.  (2d)  440;  and  the  Board's  conclu- 
sion with  reference  thereto  upon  the  evidence  and 
inferences  therefrom  is  not  subject  to  review.  Wilm- 
ington Trust  Company  Executors  v.  Helvering,  86  L. 
ed.  908,  42-1  U.S.T.C  §9441;  Chicago  Stock  Yards 
Co.  V.  Commissioner  (12th  Cir.)  1942  CCH.  §9607 
(decided  July  24,  1942).  The  petitioner  recognizes 
this  but  contends  that  the  findings  are  without  sub- 
stantial supporting  evidence  (petitioner's  brief  24). 
We  will  therefore  briefly  review  the  record  on  this 
point. 

The  community  property  included  210,974  shares 
of  stock  of  the  Sunshine  Mining  ompany,  of  which 
decedent  was  president.  The  matter  of  listing  the 
stock  on  the  New  York  Exchange  had  been  considered 
but  disapproved  by  decedent  shortly  before  his  death. 
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and  shortly  afterward  was  revived  by  Mr.  Stolle,  a 
broker  associated  with  one  of  the  stockholders.  He 
took  the  matter  up  with  Mr.  Hardy,  president  of  the 
Yakima  First  National  Bank,  executor  of  the  estate, 
and  who  had  also  succeeded  decedent  as  president  of 
the  mining  company,  to  see  about  getting  options  on 
a  desired  amount  of  stock  as  a  basis  for  listing.  These 
negotiations  resulted  in  the  execution  of  five  (5)  op- 
tion agreements  running  from  the  executor  of  the  es- 
tate to  Grande,  Stolle  &  Co.  dated  June  30,  1934,  for 
the  purchase  by  the  optionee  of  70,000  shares  of  Sun- 
shine Mining  Co.  stock  (R.  49-53). 

Respondent  knew  nothing  of  such  negotiations  or 
options  until  about  the  middle  of  July,  1934,  as  she 
had  left  for  California  on  June  14th,  and  did  not  re- 
turn until  that  time.  Mr.  Hardy  went  to  see  her  short- 
ly after  her  return  and  she  told  him  to  take  up  the 
matter  with  her  son  Shirley  Parker,  and  whatever 
he  approved  would  be  satisfactory  (R.  99).  Hardy 
did  so,  and  they  in  turn  consulted  Mr.  Brown,  at- 
torney for  the  estate,  about  certain  legal  phases  of 
the  matter  (R.  100).  Mr.  Hardy  had  no  discussion 
with  either  respondent  or  Mr.  Parker  as  to  whether 
any  of  her  community  interest,  as  distinguished  from 
that  of  the  decedent,  was  to  be  affected,  and  Mr.  Stolle, 
who  got  the  option,  was  not  interested  in  who  the 
stock  belonged  to  as  long  as  he  got  the  desired  quan- 
tity (R.  137).  The  matter  of  whose  stock  was  being 
sold  was  left  up  to  the  attorneys  (R.  103).  That  was 
gone  into  specifically  by  Mr.  Brown,  attorney  for  the 
estate  (R.  111). 
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Mr.  Brown  had  no  discussion  with  Mr.  Parker  or  re- 
spondent to  the  effect  that  any  part  of  her  interest 
was  being  sold  (R.  114).  The  reason  for  the  sale 
was  to  obtain  money  to  pay  the  specific  bequests 
amounting  to  approximately  one-half  million  dollars 
(R.  114).  He  considered  what  right  the  executor  had 
to  sell  the  property  of  the  estate  and  that  only  the 
decedent's  one-half  could  be  sold  to  pay  specific  be- 
quests, and  the  whole  community  estate  if  necessary 
to  pay  debts  and  costs  of  administration,  and  ad- 
vised the  executor  to  that  effect  (R.  116).  There  was 
no  necessity  to  sell  any  of  the  assets  of  the  estate  to 
pay  debts  (R.  117).  The  respondent  and  Mr.  Parker 
were  advised  that  respondent's  share  of  the  stock 
would  not  be  affected  by  the  sale  to  pay  bequests  (R. 
121  and  130).  The  respondent  in  no  wise  approved 
or  consented  to  any  sale  of  her  interest  in  the  stock  in 
1934  (R.  130). 

A  petition  was  presented  by  the  executor  and  based 
thereon  an  order  was  entered  confirming  the  options 
and  authorizing  the  sale  of  80,000  shares  (10,000  sold 
outright,  and  70,000  optioned),  based  upon  the  show- 
ing *'that  it  is  necessary  that  some  part  of  the  per- 
sonal property  of  said  estate  be  sold  to  pay  the  specific 
bequests  provided  in  the  will  herein"  (R.  256-260). 
Five  days  later  a  further  petition  was  presented  and 
order  entered  authorizing  the  sale  of  5,000  additional 
shares  making  a  total  of  85,000  shares  sold  and  op- 
tioned (R.  152-154).  The  testimony  shows  that  there 
was  no  change  in  the  intervening  period  of  five  days 
necessitating  sale  of  the  additional  amount  to  pay 
debts  or  expenses  (R.  116).   The  only  purpose  of  the 
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sales  was  to  provide  funds  to  pay  bequests  (R.  110 
and  111).  While  respondent  appeared  and  consented 
to  the  sale  through  Mr.  Parker,  she  did  so  as  resi- 
duary legatee,  a  very  natural  thing  in  view  of  her 
large  interest,  and  there  is  nothing  to  indicate  any 
intent  or  desire  to  commit  her  to  a  disposition  of  her 
own  community  interest  (R.  53-56,  65). 

As  the  petitioner  points  out  in  his  brief,  the  debts 
and  claims  were  comparatively  small  and  there  was 
no  necessity  for  selling  assets  to  pay  them  (Petition- 
er's brief  18  and  19). 

The  estate  had  a  regular  income  of  from  $30,000  to 
$35,000  per  quarter  in  dividends  from  the  Sunshine 
Mining  Company  stock  alone  (R.  109),  as  well  as  sub- 
stantial rentals  from  real  property  and  as  the  execu- 
tor's final  accounting  shows  (R.  181)  a  great  deal  more 
cash  income  from  estate  properties,  and  it  was  wholly 
unnecessary  in  fact  and  not  required  as  a  matter  of 
law  for  the  estate  to  dispose  of  such  stock  at  that 
stage  of  the  administration  for  the  purpose  of  paying 
costs  of  administration,  or  the  widow's  allowance,  or 
even  to  pay  debts.  The  sole  purpose  of  the  sale  as 
Mr.  Hardy  testified  was  ''that  we  were  faced  with 
having  to  pay  about  one-half  a  million  dollars  in  be- 
quests" (R.  110). 

From  the  foregoing  it  is  apparent  that  not  only 
was  there  no  intent  to  sell  any  of  respondent's  stock, 
but  legally  it  was  impossible  for  the  executor  to  do  so. 
Section  6892  Remington's  Revised  Statutes  (Petition- 
er's brief  p.  28)  restricts  the  right  of  the  husband  to 
bequeath  any  part  of  his  wife's  community  interest, 
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and  by  Section  1342  such  community  interest  goes  to 
the  survivor,  subject  only  to  the  community  debts  but 
not  to  any  testamentary  disposition.  According  to  the 
statutes  neither  the  court  nor  the  executor  had  any 
authority  to  sell  the  interest  of  the  respondent  to  pay 
the  bequests,  and  as  a  matter  of  law  the  sale  made 
for  that  purpose  under  the  circumstances  could  re- 
late only  to  the  interest  of  the  deceased. 

In  addition  to  the  absence  of  any  consent  or  agree- 
ment by  respondent  to  a  sale  of  her  interest,  there 
is  also  affirmative  evidence  that  only  the  decedent's 
interest  in  the  stock  was  being  sold.  This  is  clearly 
shown  both  by  Mr.  Brown's  testimony  and  by  the  fol- 
lowing proceeding  in  the  probate  court : 

After  the  exercise  of  the  options,  and  in  May  of 
1935,  the  executor  filed  a  petition  with  the  court  (R. 
155)  setting  forth  that  210,974  shares  of  the  Sunshine 
Mining  Company  stock  came  into  its  hands  as  execu- 
tor "of  which  a  total  of  85,000  shares  have  been  sold, 
leaving  in  the  possession  of  the  executor,  your  peti- 
tioner herein,  shares  to  the  number  of  125,974  of 
which  said  shares  Rose  B.  Larson,  as  surviving  spouse, 
is  the  owner  of  105,487,"  and  asking  a  partial  dis- 
tribution to  her  of  15,000  shares.  The  order  of  the 
probate  court  entered  May  1,  1935  (R.-il^  after 
reciting  the  aggregate  of  210,974  shares  of  Sun- 
shine Mining  Company  stock,  further  recites  that 
"said  Rose  B.  Larson  is  entitled,  as  her  share  of  the 
community  property,  to  receive  from  said  executor, 
upon  the  closing  of  said  estate,  the  total  of  105,487 
shares."   These  show  beyond  any  possibility  of  doubt 
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or  misunderstanding  that  the  executor  and  the  court 
understood,  intended  and  believed  that  they  had  pro- 
vided for  this  sale  to  be  made  from  the  interest  of 
the  estate  and  not  from  the  interest  of  the  respondent. 

The  action  of  the  probate  court  and  its  treatment 
of  the  matter  as  a  sale  of  the  interest  of  the  deceased 
and  not  of  the  respondent  is  determinative  and  binding 
so  far  as  this  proceeding  is  concerned. 

Helvering  v.  Rhodes  (CCA.  8)  117  F.  (2d) 
109,  and  cases  cited; 

Estate  of  Carrie  M.  Botts,  42  B.T.A.  977  at 
985  and  cases  cited ;  t^Q"^ /^ 

Estate  of  Geo.  M.  Balzereit,  46  B.T.A.  Nor- ' 
127.. 

The  problem  involves  no  difficulty  of  Federal  tax 
law  at  all  but  simply  a  matter  of  determining,  under 
the  facts  and  the  lav^  applicable  to  administration  of 
community  property,  what  interest  was  sold  by  the 
executor.  The  respondent's  contention  and  the  decision 
of  the  Board  is  supported  not  only  by  the  evidence  and 
the  record,  but  is  squarely  sustained  by  a  decision  in 
a  very  similar  case  upon  the  appeal  of  Mildred  Hub- 
bard, 30  B.T.A.  619  (Acq.). 

That  case  involved  the  estate  of  petitioner's  husband 
who  died  December  18,  1928,  leaving  an  amount  of 
corporate  stock  standing  in  his  name  which  was  com- 
munity property  subject  to  the  laws  of  the  State  of 
Washington.  Deceased  left  a  will  naming  his  widow  as 
sole  beneficiary  and  also  as  executrix  under  non-inter- 
vention provisions,  which  was  admitted  to  probate  on 
January  15,  1929.    The  assets  of  the  estate  greatly 
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exceeded  the  liabilities  and  it  was  unnecessary  to  sell 
any  of  the  stock  to  pay  debts  or  expenses.  Decree 
of  solvency  was  entered  on  April  30,  1929,  and  nib 
part  of  the  proceeds  from  the  sale  hereinafter  referred 
to  was  distributed  to  the  petitioner  prior  to  that  date. 

Immediately  following  the  probate  of  the  will,  and 
during  January  and  February  of  1929,  and  acting 
pursuant  to  a  plan  and  intent  to  sell  the  interest  of  the 
deceased  in  such  stock,  the  petitioner,  as  executrix  of 
the  estate,  sold  one-half  of  the  entire  block  owned  by 
the  community,  plus  a  small  amount  for  her  individ- 
ual account,  and  the  proceeds  of  such  sale  of  the  one- 
half  interest  were  credited  to  her  account  as  executrix 
in  the  bank.  There  was  no  segregation  by  transfer 
of  the  certificates  into  the  names  of  either  the  estate 
or  the  petitioner  as  executrix  or  individually,  but  the 
stock  sold  was  transferred  from  the  name  of  the  de- 
ceased to  a  street  name  to  avoid  public  knowledge  of 
whose  stock  was  being  sold. 

In  the  following  year  the  petitioner  made  a  final 
report  to  the  probate  court  to  the  effect  that  she  had 
sold  the  one-half  community  interest  of  the  decesaed 
in  said  stock,  which  was  approved  by  the  court. 

The  Commissioner  determined  that  the  petitioner, 
Mildred  M.  Hubbard,  as  survivor  and  owner  of  one- 
half  of  the  community  property,  was  taxable  on  the 
profit  on  one-half  of  the  stock  sold  by  her  as  executrix 
for  the  account  of  the  estate.  Upon  appeal  the  Board 
held  that  the  Commissioner's  determination  was  er- 
roneous. Some  question  apparently  was  raised  about 
the  validity  of  the  sale,  which  the  Board  disposed  of 
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by  reference  to  the  powers  of  an  executor  under  a  non- 
intervention will,  thus  placing  the  situation  on  a  par 
with  the  instant  case  where  the  sale  was  authorized 
by  order  of  the  court  (cf.  Estate  of  A.  E.  Larson — 
Parker  v.  Hardy,  et  al,  200  Wash.  318  at  335,  93  P. 
(2d)  431,  approving  the  validity  of  the  sale.  The  style 
of  this  case  indicates  that  none  of  the  parties  connect- 
ed therewith  considered  Mrs.  Larson  a  necessary 
party,  as  would  have  been  the  case  had  they  consid- 
ered that  her  interest  in  the  stock  had  been  sold). 

In  the  Hubbard  case  the  Board  pointed  to  the  ap- 
proval by  the  court  of  the  report  of  the  executrix  of 
having  sold  the  community  interest  of  the  deceased, 
the  equivalent  of  which  occurred  in  this  case  in  the 
petition  and  order  for  partial  distribution  (R.  155- 
157),  as  recognizing  that  the  sale  was  made  from  the 
decedent's  interest,  leaving  the  survivor's  share  in- 
tact. Then,  after  quoting  from  Thatcher  v.  Capeca,  75 
Wash.  249,  134  Pac.  923,  as  authority  for  the  proposi- 
tion that  where  rights  of  minors  or  creditors  are  not 
involved  a  valid  partition  of  the  property  of  an  estate 
may  be  reached  by  the  agreement  of  the  parties  in- 
terested without  necessity  of  an  order  of  the  probate 
court,  the  Board  said: 

u*  *  *  jj^  ^Yie  first  place  it  would  not  be  neces- 
sary for  her  to  distribute  to  herself  her  full  por- 
tion at  one  time;  neither  was  it  necessary  that 
equal  amounts  be  earmarked  as  property  of  the 
estate  and  as  distributed  to  herself  as  a  part  of 
her  community  share.  Secondly,  and  principally, 
we  are  not  concerned  with  the  portion  distributed 
to  petitioner  as  her  community  share,  but  that 
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part  designated  and  sold  as  property  of  the  estate 
of  the  decedent.  *  *  *" 

Then  after  referring  to  the  executrix's  report  which, 
as  here,  showed  that  only  the  deceased's  interest  had 
been  sold,  the  Board  continued: 

''From  this,  and  from  other  facts  established, 
namely,  the  detailed  steps  taken  to  partition  the 
stock,  the  sale  of  it  and  treatment  of  the  proceeds 
as  property  of  the  decedent,  and  the  approval  of 
the  court  having  jurisdiction,  it  is  difficult  to  see 
what  more  could  be  needed  to  make  a  valid  par- 
tition. *  *  *"  (30  B.T.A.  at  627) 

Bearing  in  mind  that  in  the  present  case  the  court 
gave  prior  approval  to  the  petition  of  the  executor  (not 
the  survivor)  for  the  sale  of  stock  of  the  estate,  which 
could  not  legally  have  been  sold  for  the  contemplated 
purposes,  except  to  the  extent  of  the  interest  of  the 
decedent  therein,  and  the  subsequent  report  and  ap- 
proval of  the  transaction  as  a  sale  of  such  interest 
of  the  decedent  and  not  of  the  survivor,  we  think 
it  constitutes  an  even  stronger  case  in  favor  of  the  re- 
spondent's position. 

It  is  certainly  no  objection  or  defense  to  that  posi- 
tion that  the  sale  may  have  been  instigated  by  persons 
desirous  of  listing  the  stock  or  that  the  unsold  portion 
of  the  stock  stood  to  benefit  therefrom.  Those  circum- 
stances merely  afforded  the  opportunity  and  market 
for  the  sale  that  was  made. 

Neither  does  the  fact  that  in  the  Hubbard  case  the 
executrix  acted  under  a  non-intervention  will  render 
that  case  at  all  inapplicable.  The  non-intervention  fea- 
tures of  such  a  will  do  not  affect  the  substantive  prop- 
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erty  rights  of  the  estate  on  the  one  hand  or  of  the 
surviving  spouse  on  the  other,  but  only  permit  the 
administration  of  the  estate  without  the  necessity  of 
court  order  or  approval.  If  anything,  the  fact  in  this 
case  that  the  will  was  not  of  a  non-intervention  char- 
acter and  the  executor  acted  under  order  of  the  court 
is  more  favorable  to  the  respondent's  position.  In  the 
Hubbard  case,  where  the  executrix  was  also  the  sur- 
viving spouse  and  beneficiary  with  unrestricted  power 
to  deal  with  the  shares  in  either  character,  the  line 
of  demarcation  between  the  two  interests  is  less  clear 
than  in  this  case  where  the  executor  had  no  legal  right 
to  sell  the  petitioner's  share. 

The  whole  consideration  is,  after  all,  primarily  a 
question  of  fact  and  intent  within  the  limits  of  the 
executor's  statutory  powers  and  in  view  of  such  con- 
siderations we  submit: 

First,  that  it  clearly  appears  from  all  of  the  evi- 
dence that  there  was  never  any  intent  by  the  petition- 
er here  to  sell  her  interest,  and  that  on  the  contrary, 
as  confirmed  by  the  court,  the  sale  by  the  executor 
was  intended  to  relate  only  to  the  interest  of  the  de- 
ceased; and 

Second,  that  petitioner's  interest  could  not  have 
been  affected  or  sold  because  it  was  beyond  the  power 
of  the  executor  or  the  court  to  do  so  for  the  purpose 
of  paying  legacies,  and  it  was  unnecessary  to  sell 
such  interest,  and  in  fact  it  was  not  sold,  for  the  pur- 
pose of  paying  debts  or  expenses  of  administration. 

One  other  factor  may  be  of  significance  in  reach- 
ing a  proper  disposition  of  this  matter.  Petitioner's 
Exhibit  10  (R.  198)  is  a  deficiency  letter  addressed 
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to  the  Estate  of  A.  E.  Larson  on  May  16,  1940,  long- 
after  the  present  proceedings  were  initiated,  deter- 
mining a  deficiency  against  the  estate  for  the  period 
ending  December  31,  1934,  in  which  in  addition  to 
the  net  income  disclosed  by  the  return,  the  Commis- 
sioner has  added  the  total  profit  upon  the  sale  of 
85,000  shares  which  he  claims  was  received  by  and  is 
taxable  entirely  to  the  decedent's  interest  upon  the 
identical  transaction  involved  in  this  proceeding. 
While  perhaps  not  an  estoppel,  it  would  seem  at  least 
to  be  an  election,  made  after  full  knowledge  of  the 
facts,  to  pursue  a  claim  which  is  absolutely  inconsist- 
ent with  that  asserted  in  this  proceeding  and  which 
should  constitute  a  waiver  of  petitioner's  position  here 
(See  R.  201;  Refer  amended  petition  R.  34  and  35). 
The  petitioner  has  made  a  deliberate  choice  in  his 
later  inconsistent  assertion  of  claim  against  the  es- 
tate of  A.  E.  Larson,  which  should  be  held  to  consti- 
tute a  waiver  of  his  claim  respecting  the  same  trans- 
action in  this  ease. 

Certainly  respondent's  assertion  of  deficiency 
against  the  estate  of  A.  E.  Larson,  treating  the  sale 
as  made  entirely  from  decedent's  interest,  which  is 
completely  at  variance  with  his  position  in  this  case, 
evidences  his  lack  of  faith  in  this  proceeding,  and  sub- 
stantiates the  contention  of  the  respondent  and  de- 
cision of  the  Board  that  no  part  of  her  community 
interest  was  included  in  the  sale  of  85,000  shares. 

The  decision  should  be  affirmed. 

Respectfully, 

H.  B.  Jones, 

Attorney  for  Respondent. 
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for  the  District  of  Oregon 

July  Term,  1937. 

Be  it  remembered,  that  on  the  22nd  day  of  Sep- 
tember, 1937,  there  was  duly  filed  in  the  District 
Court  of  the  LTnited  States  for  the  District  of 
Oregon,  an  Amended  Bill  of  Complaint,  in  words 
and  figures  as  follows,  to  wit:  [1*] 


*Pagc    numbering    appearing    at    foot    of    page    of    original    certiliod 
Transcript    of    Record. 


Matthew  Edivard  Deady  et  al. 

In  the  District  Court  of  the  United  States 
for  the  District  of  Ore^'on 

In  Equity  No.  E9641 


RICHARD  HOWELL, 


Plaintijff, 


vs. 


MATTHEW  EDWARD  DEADY,  HANOVER 
DEADY  and  THE  FIRST  NATIONAL 
BANK  OF  PORTLAND,  a  national  banking 
association, 

Defendants. 

AMENDED  BILL  OF  COMPLAINT 

Comes  now  the  plaintiff  and  for  cause  of  suit 
against  the  defendants  herein  alleges  as  follows: 

I. 

That  plaintiff  is  a  citizen  and  resident  of  the 
State  of  Connecticut  and  is  one  and  the  same  per- 
son as  Richard  Howell  Busck,  a  son  of  Charlotte 
Howell  Deady,  who  is  named  in  the  last  will  and 
testament  of  the  said  Charlotte  Howell  Deady  as 
her  sole  legatee  and  devisee,  all  of  which  more  fully 
appears  from  the  last  will  and  testament  of  the 
said  Charlotte  Howell  Deady  hereinafter  set  out. 

II. 

That  the  defendants,  Matthew  Edward  Deady 
and  Hanover  Deady,  are  citizens  and  residents  of 
the  State  of  Oregon. 
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III. 

That  tlie  defendant,  The  First  National  Bank  of 
Portland,  is  a  national  banking  association  organ- 
ized and  existing  nnder  the  national  banking  laws 
of  the  United  States  of  America  with  its  office  and 
principal  place  of  business  in  the  City  of  Portland, 
State  of  Oregon.  [2] 

IV. 

That  the  controversy  herein  involves  money  and 
])]'operty  rights  exclusive  of  interest  and  costs  of 
a  value  in  excess  of  $3,000.00. 

V. 

That  on  and  before  the  29th  da>-  of  August,  1923, 
the  said  Lucy  A.  H.  Deady  was  seized  in  fee  of  the 
following  described  real  proj)erty  located  and  situ- 
ated in  the  City  of  Portland,  County  of  Multnomah, 
State  of  Oregon,  towit: 

Lot  One  (1),  Hiock  Two  Hundi'ed  and 
Twelve  (212)  City  of  Portland,  together  with 
the  tenements,  hereditaments  and  appurte- 
nances thereunto  belonging  or  in  anywise  ap- 
pertaining. 

That  on  or  about  said  date  the  said  Lucy  A.  H. 
Deady  died  leaving  a  last  will  and  testament  where- 
in and  whereby  she  devised  an  inidivich'd  two-thirds 
of  said  real  proj)erty,  subject  to  certain  conditions, 
charges  and  restrictions,  to  Henderson  Brooke 
Deady,  her  son,  and  an  undivided  one-third  thereof 
to  her  grandsons,  the  defendants  Matthew  Edward 
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Deady  and  Hanover  Deady;  tliat  said  will  was  duly 
and  regularly  proved,  admitted  to  probate  in  the 
Circuit  Court  of  the  State  of  Oregon  for  Multno- 
mah County,  Probate  Department,  on  the  5th  day 
of  September,  1923;  that  letters  testamentary  is- 
sued out  of  said  court  on  the  15th  day  of  Septem- 
ber, 1923,  to  Joseph  Simon  and  Henderson  Brooke 
Deady  as  executor  of  the  last  will  and  testament 
of  the  said  Lucy  A.  H.  Deady,  deceased,  and  ad- 
ministration of  the  estate  of  the  said  Lucy  A.  H. 
Deady  was  had  thereunder;  that  said  estate  was 
closed  and  the  executor  discharged  on  the  6th  day 
of  March,  1936;  that  said  last  will  and  testament 
of  the  said  Lucy  A.  H.  Deady  in  words  and  figures 
is  substantially  as  f  ollow^s,  towit : 

In  The  Name  of  God,  Amen:  I,  Lucy  A.  H. 
Deady,  of  Portland,  Oregon,  widow^  of  the  late 
Matthew  P.  Deady,  make  this  the  following 
my  Last  Will  and  Testament,  that  is  to  say :  [3] 
First:  I  will  and  direct  that  all  my  just 
debts  and  funeral  expenses  be  paid. 

Second:  I  request  and  direct  that  my  body 
be  interred  by  the  side  of  my  late  husband, 
Matthew  P.  Deady,  in  Eiverview  Cemetery. 

Third :  Subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made,  I  give, 
dev^ise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two  thirds  of 
Lot  numbered  One  (1)  in  Block  numbered  Two 
Hundred  and  Twelve  (212)  of  the  City  of  Port- 
land, Oregon. 
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Fourth:  Subject  to  like  conditions,  provi- 
sions and  charges  thereon,  1  give,  devise  and 
bequeath  to  my  two  grandsons,  Matthew  Ed- 
ward Deady  and  Hanover  Deady,  the  remaining 
undivided  one-third  of  said  T.ot  1,  Bk^ck  212, 
Portland,  Oregon. 

Fifth:  I  direct  that  from  tlie  income  derived 
from  said  Lot  numbered  1  in  Block  numbered 
212,  there  be  paid  to  Mary  E.  Deady,  widow 
of  my  deceased  son,  Edward  Nesbith  Deady,  the 
sum  of  $150.00  per  month  during  the  term  of 
her  natural  life,  and  that  there  be  paid  to 
Marye  Thompson  Deady,  who  was  the  wife  of 
my  son  Paul  R.  Deady,  the  sum  of  $75.00  per 
month,  so  long  as  she  survives  and  remains 
umnarried. 

I  further  direct  that  the  remainder  of  the 
income  derived  from  the  real  property,  shall  be 
distributed  as  follows: 

(a)  To  the  payment  to  each  of  my  grand- 
sons,— Matthew  Edward  Deady  and  Hanover 
Deady,  the  sum  of  $100.00  per  month,  and  the 
remainder  of  said  income  shall  be  paid  to  my 
son,  Henderson  Brooke  Deady.  Such  division 
of  the  income  derived  from  the  said  real  prop- 
erty to  continue  during  the  lifetime  of  my  son, 
Henderson  Brooke  Deady. 

Provided  further,  that  from  tlie  income  de- 
rived from  said  real  proi)erty,  and  before  the 
distribution  of  the  same,   there  shall  be   paid 
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therefrom,  the  inheritance  tax  jn'operly  charge- 
able against  my  estate,  or  the  legacies  or  divi- 
sions made,  and  after  the  payment  of  such  in- 
heritance tax,  there  shall  be  created  a  sinking 
fmid  of  not  less  than  $1000.00  nor  more  than 
$2500.00  i^er  year,  in  discretion  of  my  Execu- 
tors, for  the  jjurpose  of  retiring  and  paying  off 
the  mortgage  debt  created  and  existing  against 
said  Lot  numbered  1  Block  numbered  212. 

Sixth :  I  will  and  direct  that  said  Lot  num- 
bered One  (1)  in  Block  numbered  Two  Hun- 
dred and  Twelve  (212),  Portland,  Oregon,  shall 
neither  be  mortgaged,  partitioned,  sold,  or  other- 
wise encumbered  by  my  devisees  except  for 
the  improvement  of  the  same,  until  the  expira- 
tion of  twenty-five  (25)  years  from  the  date 
of  my  decease,  and  the  devises  to  my  said  son 
Henderson  Brooke  Deady,  and  to  my  grand- 
sons, Matthew  Edward  Deady  and  Hanover 
Deady,  contained  in  items  three  and  four  here- 
of, are  upon  the  express  condition  that  said 
property  shall  not  be  disposed  of  or  encum- 
bered during  the  period  aforesaid.  Provided, 
however,  that  said  real  property  may  be  en- 
cumbered by  mortgage  to  renew  the  present 
mortgage,  or  such  portion  thereof  as  may  from 
time  to  time  remain  unpaid. 

SeA^enth:  That  in  the  event  my  son  Hender- 
son Brooke  Deady  die  without  issue,  the  mi- 
divided  two-thirds  of  Lot  numbered  1  in  Block 
numbered  212,  shall  vest  in  my  grandsons  here- 
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inbefore  named,  and  I  ,u;ive  and  devise  the 
same  to  my  said  grandsons.  [4] 

Eighth:  I  authorize  and  permit  my  son 
Henderson  Brooke  Deady,  if  he  so  elects  to  do, 
to  bequeath  by  last  Will  and  'i'estament  to  his 
wife,  (if  he  then  has  a  wife,)  the  income  that 
would  have  been  derived  by  him  if  living,  from 
the  two-thirds  of  Lot  1  Block  212,  City  of 
Portland.  Such  bequest  to  continue  only  during 
the  life  time  of  the  widow  of  said  Henderson 
Brooke  Deady. 

Ninth :  The  monthh'  payments  directed  to 
be  made  to  my  grandsons,  and  the  residue  of 
income  directed  to  be  ])aid  to  my  son  Hender- 
son Brooke  Deady,  provided  for  in  Item  Fifth 
of  this  Will,  shall  conf^e  for  a  period  of  ten 
years  after  my  death,  and  thereupon  and  there- 
after the  net  income  derived  from  said  Lot  1 
in  Block  212  of  the  City  of  Portland,  shall  fol- 
low the  title  and  ownershi])  of  said  real  pro])- 
ert\',  and  shall  be  distributed,  two-thirds  to  my 
son  Henderson  Brooke  Deady,  and  the  remain- 
ing (me-third  to  my  two  grandsons,  subject  to  the 
payment  of  the  legacies  bequeathed  to  Mary  E. 
Deady  and  Marye  Thompson  Deady,  in  said 
Fifth  item  specified.  It  is  my  wish  that  my  ex- 
ecutors provide  out  of  th(^  residue  of  the  in- 
come bequeathed  to  my  son,  Henderson  Brooke 
Deady,  in  Item  Fifth,  funds  at  their  discretion, 
to  fiirther  any  legitimate  or  worthy  ambition 
or  aim,  other  than  business  ventures,  which  my 
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grandsons  Matthew  Paul  and  Hanover  or  either 
of  them,  may  undertake  or  entertain. 

Tenth:  I  give,  devise  and  bequeath  to  my 
son  Henderson  Brooke  Deady,  that  certain 
parcel  of  real  estate  situated  and  being  in 
Mountain  View  Park  heretofore  conveyed  to 
me  by  my  son  Edward  Nesmith  Deady. 

Eleventh :  I  give  and  bequeath  to  my  grand- 
son Hanover  Deady  my  law  library. 

Twelfth:  All  the  rest,  residue  and  remainder 
of  the  property  of  which  I  shall  be  seized,  of 
whatever  nature  and  wheresoever  situated,  I 
give,  devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady  and  to  my  grandsons  Matthew 
Edward  Deady  and  Hanover  Deady;  to  Hen- 
derson Brooke  Deady  the  undivided  two  thirds 
thereof,  and  to  Matthew  Edward  Deady  the 
imdivided  one-sixth  thereof,  and  to  Hanover 
Deady  the  remaining  imdivided  one-sixth 
thereof. 

Lastly:  I  hereby  nominate  and  appoint  my 
son  Henderson  Brooke  Deady,  and  my  friend 
Joseph  Simon,  of  Portland,  Oregon,  to  be  the 
Executors  of  this  my  last  Will  and  Testament, 
and  also  Trustees  to  manage  my  estate,  and  I 
direct  that  no  bond  or  security  shall  be  re- 
quired of  them  as  such  Executors  or  Trustees. 
I  also  direct  that  in  the  event  of  the  death, 
resignation  or  disqualification  of  all  of  my  said 
Executors,  and  Trustees  named  herein,  the  Se- 
curity Savings  and  Trust  Company,  of  Port- 
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land,  Oregon,  shall  then  complete  the  execution 
of  said  Estate,  and  serve  as  Trustee  thereof. 

1  hereby  revoke  all  former  Wills  by  me  at 
any  time  made. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal  this  the  29th.,  day  of  July,  A.  I). 
1920,  at  Portland,  Oregon. 

(Signed)  LUCY  A.  H.  DEADY  (Seal)  [5] 

The  above  instrument  of  wi'iting  was  signed 
by  Lucy  A.  H.  Deady,  the  Testatrix  therein 
named,  in  the  presence  of  us,  who  at  her  re- 
quest and  in  her  presence,  and  in  the  presence 
of  each  other,  have  subscribed  our  names  as 
witnesses  thereto. 

(Signed)         CHESTER  V.  DOLPH 

Residing  at  Portland,  Or. 

(Signed)         J.  V.  BEACH 

Residing  at  Portland,  Or. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  at  the  time  of  the  death  of  the 
said  Lucy  A.  H.  Deady  said  real  property,  consti- 
tuting the  major  portion  of  her  estate,  was  profit- 
ably leased  for  a  long  period  of  years  and  was 
yielding  substantial  reveiuie;  that  plaintiff  is  in- 
formed and  ])elieves  and  therefore  alleges  that  said 
lease  is  still  in  existence  and  has  yet  a  number  of 
years  to  run  and  that  said  property  is  now  and 
ever  since  the  death  of  the  said  Lucy  A.  H.  Deady 
has  been  yielding  revenues  in  excess  of  $15000  per 
annum. 
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VI. 

That  the  said  Henderson  Brooke  Deady  died 
>vithout  issue  on  or  about  the  28th  day  of  May, 
1933,  leaving  a  last  will  and  testament  wherein  and 
w^hereby  he  debased  and  bequeathed  all  of  his  prop- 
erty, real  and  personal,  to  his  wdfe,  Charlotte  How- 
ell Deady;  that  a  copy  of  the  last  will  and  testa- 
ment of  the  said  Henderson  Brooke  Deady  is 
marked  Exhibit  A,  hereto  attached  and  made  a 
part  hereof;  that  said  last  will  and  testament  was, 
on  the  18th  day  of  Jul}^,  1933,  duly  and  regularly 
l^roved  and  admitted  to  probate  in  the  Circuit 
Court  of  Multnomah  County,  State  of  Oregon,  De- 
l^artment  of  Probate,  and  administration  of  said 
estate  commenced  thereunder  by  letters  dated  July 
18,  1933,  appointing  Robert  H.  Strong  as  executor 
thereof,  who  thereafter  and  on  the  18th  day  of 
July  1933,  duly  qualified  and  became  such  executor. 

VII. 

That  the  said  Charlotte  Howell  Deady  died  on  or 
about  the  12th  da}^  of  July,  1935,  leaving  a  last 
will  and  testament  wherein  and  whereby  she  de- 
vised and  bequeathed  all  of  her  [6]  property,  real, 
personal  and  mixed,  of  which  she  died  seized,  to 
the  plaintiff,  her  son,  othenvise  known  and  named 
in  said  will  as  Richard  Howell  Busck;  that  a  copy 
of  said  last  will  and  testament  of  the  said  Char- 
lotte How^ell  Deady  is  marked  Exhibit  B,  hereto 
attached  and  made  a  part  hereof;  that  on  the  22nd 
day  of  July,  1935,  said  last  will  and  testament  of 
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the  said  Charlotte  Howell  Deady  was  duly  and 
regiilai']}'  pioA^ed  and  admitted  to  i)robate  in  the 
State  of  Connecticut  and  that  on  said  date  the 
jDlaintiff  herein  was  appointed  and  qualified  as  exec- 
utor of  the  said  last  will  and  testament  of  the  said 
Charlotte  How^ell  Deady  as  appears  from  the  certi- 
fied copy  of  the  order  of  court,  marked  Exhibit  C, 
hereto  attached  and  made  a  i:)art  hereof. 

VIII. 

That  there  exists  between  the  plaintiff  and  de- 
fendants herein  an  actual  bona  fide  and  justiciable 
controversy  within  the  meaning  of  the  proAnsions  of 
T.  28  IT.S.C.A.  #400,  which  said  controversy  in- 
volves the  construction  and  legal  interpretation  of 
the  said  last  will  and  testament  of  the  said  Lucy 
A.  H.  Deady  and  depends  for  its  determination 
ujx)]]  a  judicial  declaration  of  the  legal  rights  of 
this  plaintiff  thereunder;  that  the  said  controversy 
is  substantially  as  foUow^s: 

(a)  That  the  ])laintiff,  as  successor  in  interest 
by  successive  testamentary  devises  of  Henderson 
Brooke  Deady  as  hereinbefore  alleged,  claims  and 
assei-ts  that  he  is  the  owner  in  fee  (^f  an  undivided 
tw(»-thirds  of  said  Lot  1,  Block  212,  Portland,  Ore- 
gon, and  is  entitled  to  two-thirds  of  the  rents, 
profits  and  income  therefrom,  subject  only  to  a 
charge  thereon  for  paymejit  of  the  legacies  nnd 
annuities  in  said  will  contained  from  and  after  the 
Vlih  day  of  Jnly,  19^5,  being  the  date  of  tlie  dcatli 
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of  Charlotte  Howell  Deady  from  whom  the  plain- 
tiff [7]  has  inherited. 

It  is  the  specific  contention  of  plaintiff  that  para- 
gi'ai)h  3  of  the  said  last  will  and  testament  of  Lucy 
A.  H.  Deady  constitutes  a  testamentary  gift  in  fee 
simple  absolute  and  that  the  ^'conditions,  provisions 
and  charges"  to  which  said  devise  is  made  subject, 
relate  only  to  the  conditions,  charges  and  provisions 
contained  in  i:)aragraphs  fifth,  sixth  and  ninth  of 
said  will  to  which  the  testamentary  gift  to  defend- 
ants Matthew  Edward  Deady  and  Hanover  Deady 
are  likewise  subject ;  that  paragraph  seventh  of  said 
will  is  not  to  be  construed  as  any  limitation  on  or 
reduction  of  the  fee  estate  devised  to  Henderson 
Brooke  Deady  in  paragraph  3;  that  the  said  para- 
graph seventh  relates  to  and  was  applicable  only 
on  the  contingency  of  the  death  of  Henderson 
Brooke  Deady  prior  to  that  of  Lucy  A.  H.  Deady; 
that  this  contingency  did  not  occur  and  Henderson 
Brooke  Deady  became  seized  on  the  death  of  Luc}' 
A.  H.  Deady  of  an  estate  of  inheritance  which  he 
devised  on  his  death  to  his  widow,  Charlotte  Howell 
Deady,  and  which  she,  the  said  Charlotte  Howell 
Deady,  devised  to  this  ]ilaintiff,  the  said  rightful 
owaier  thereof;  that  if  ])aragraph  seventh  of  the 
last  will  and  testament  of  Lucy  A.  H.  Deady  did 
not  refer  to  the  contingency  of  the  death  of  Hender- 
son Brooke  Deady  prior  to  the  death  of  the  testa- 
trix, it  only  ]:)rovided  for  an  executory  devise  to  the 
two  grandsons  of  Lucy  A.  H.  Deady  in  case  Hender- 
son Brooke  Deady  died  without  issue;  that  the  pro- 


vs.  Richard  Howell  13 

visions  of  said  paragraph  seventh  of  said  last  will 
and  testament  and  said  executory  devise,  contained 
therein,  are  invalid  and  void  under  the  rule  as  to 
perpetuities. 

That  the  defendants  contend  that  under  said  will 
there  was  devised  to  the  said  Henderson  Brooke 
Deady  a  fee  estate  condition  on  his,  the  said  Hen- 
derson as  Henderson  Brooke  Deady  died  without 
much  as  Henderson  Brooke  Deady  died  without 
issue  [8]  said  devise  lapsed  and  Henderson  Brooke 
Deady  acquired  only  a  life  estate  with  ])ower  to 
appoint  his  wife  to  succeed  him  for  her  lifetime 
in  the  enjoyment  of  two-thirds  of  the  income  there- 
from ;  that  consequently  Charlotte  Howell  Deady 
succeeded  to  only  a  life  interest  in  two-thirds  of 
the  income  from  said  estate  of  Lucy  A.  H.  Deady 
and  had  no  estate  of  inheritance  therein  which  she 
could  devise  or  bequeath  to  the  plaintiff. 

(b)  That  the  plaintiif  further  contends  that  the 
said  defendant,  the  Fir-st  National  Bank  of  Port- 
land, is  without  authority  to  manage  said  property 
and  collect  and  disburse  the  profits  and  income 
therefrom  since  its  discharge  as  executor  of  tlio 
estate  of  Lucy  A.  H.  Deady ;  that  said  right  so 
exercised  by  the  defendant.  The  First  Nationnl 
Bank  of  Portland,  is  an  incident  of  ownershi])  and 
therefore  accrues  to  the  devisees  or  their  successors 
upon  the  distribution  of  the  property  to  them  and 
the  discharge  of  the  executor;  that  the  said  last  will 
and  testament  of  the  said  Lucy  A.  H.  Deady  does 
not  create  a  valid  or  anv  trust  since  there  is  no 
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trust  res  conveyed  to,  settled  upon,  or  vested  in  any 
person  or  persons  for  tlie  benefit  of  another,  and 
that  the  use  of  the  word  "trustee"  in  the  last  para- 
graph of  said  will  in  the  absence  of  any  language 
creating  a  trust  is  not  sufficient  to  vest  any  persons 
or  corporation  therein  named  as  "trustees"  with 
any  property,  interest,  title  or  right  sufficient  to 
constitute  said  persons  as  trustees  or  to  clothe  them 
witli  tlie  power  and  authority  of  a  trustee;  that  con- 
sequently the  management  of  said  real  proi^erty  by 
tlie  defendant,  The  First  National  Bank,  and  the 
collection  and  disbursement  of  the  income  there- 
from, is  an  invasion  of  the  plaintii¥'s  property 
rights  and  has  resulted  and  will  continue  to  result 
in  ])ecuniary  damage  to  plaintiff  in  a  substantial 
amount. 

(c)  That  plaintiff  further  contends  that  para- 
graph [9]  sixth  of  said  will  is  invalid,  void  and  of 
no  force  and  effect  insofar  as  it  inirports  to  impose 
a  limitation  on  the  j)ower  of  the  devisees  in  said 
Avill  named  and  their  successors  to  partition,  en- 
cumber or  alienate  the  real  property  therein  named 
and  involved  herein  for  an  absolute  period  of 
twenty-five  years  after  the  death  of  the  testatrix; 
that  such  attempted  and  purported  limitation  vio- 
lates the  rule  against  ])erpetuities  and  therefore 
must  fail.  That  defendants  assert  and  claim  that 
said  ])aragraph  is  valid  and  subsisting. 

(d)  That  the  plaintiff'  further  contends  that 
]iaragraph  fifth  of  said  will  is  invalid  and  void  and 
without  force  or  effect,  under  the  rule  as  to  per- 
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petuities,  for  the  reason  that  the  provision  con- 
tained therein  "That  from  the  income  derived  from 
said  real  property,  and  before  the  distribution  of 
the  same,  there  shall  be  paid  therefrom,  the  inherit- 
ance tax  properly  chargeable  against  my  estate,  or 
the  legacies  or  divisions  made,  and  after  the  [)ay- 
ment  of  such  inheritance  tax,  there  shall  be  cie- 
ated  a  sinking  fund  of  not  less  than  $1,000.00  or 
more  than  $2500.00  ]jer  year,  in  discretion  of  my 
executors,  for  the  puri)ose  of  I'etiring  and  i>aying 
off  the  mortgage  debt  created  and  existing  against 
said  lot  numbered  1  Block  numbered  212",  provides 
for  the  accumulation  from  the  income  from  said 
property,  for  more  than  lives  in  being,  at  the  time 
of  the  death  of  the  testator,  plus  twenty-one  years. 
That  said  provision  being  invalid,  void  and  oP  no 
effect,  the  j)ro vision  for  the  payment  of  any  lega- 
cies whatsoever,  from  the  income  from  said  estate, 
is  also  invalid  and  void. 

IX. 

That  on  or  about  the  14th  day  of  Februai-y, 
1934,  one  Joseph  Simon,  surviving  co-executor  and 
pretended  ''trustee"  of  the  estate  of  Lucy  A.  H. 
Deady,  died  and  the  defendant,  the  [10]  First  Na- 
tional Bank  of  Portland  thereupon  and  to-wit,  tlie 
27th  day  of  February,  1934,  was  ;ijij)oint('d  and 
qualified  as  executor  thereof  and  continued  as  such 
mitil  the  6th  day  of  March,  1936,  when  said  estate 
of  the  said  Lucy  A.  H.  Deady  was  closed  and  the 
defendant.  The  First  National  Bank  of  Portland, 
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was  discharged  as  executor  thereof;  that  said  de- 
fendant The  First  National  Bank,  ever  since  has 
and  now  does  manage,  operate  and  control  the  said 
real  property  first  hereinabove  described,  and  ever 
since  has  continued  to  and  now  does  collect,  re- 
ceive and  disburse  the  income  therefrom  as  the  pre- 
tended ' '  trustee ' '  of  said  estate ;  that  said  defendant 
Tlie  First  National  Bank  of  Portland,  is  without 
any  lawful  right  or  authority  to  so  manage,  control 
and  o])erate  said  real  property  and  to  collect,  re- 
ceive and  disburse  the  income  and  rentals  there- 
from and  its  acts  in  so  doing  are  contrary  to  and 
in  violation  of  the  property  rights  of  this  plaintiff. 
'Jliat  the  exact  amount  of  moneys  received  by  the 
defendant  The  First  National  Bank  of  Portland, 
since  the  said  6th  day  of  March,  1936,  and  the  dis- 
position thereof  by  said  defendant  is  to  this  plain- 
tiff unknown,  and  plaintiff  cannot  ascertain  and 
determine  these  matters  without  benefit  of  a  dis- 
covery of  and  an  accounting  therefor;  that  plaintiff 
is  informed  and  believes  and  therefore  alleges  that 
a  substantial  portion  of  said  income  has  been  and 
is  being  ])aid  over  to  the  defendants  MaH-hew  Ed- 
ward Deady  and  Hanover  Deady  by  the  defendant 
The  First  National  Bank  of  Portland;  that  plain- 
tiff has  made  demand  upon  each  of  the  defendants 
herein  for  an  accounting  of  said  income  and  profits 
from  said  real  ]>roperty  and  for  payment  to  him, 
plaintiff,  of  his  proportionate  share  thereof;  that 
said  defendants,  and  each  of  them,  have  wholly 
failed,  neglected  and  refused  to  render  an  account- 
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ing  to  this  plaintiff  and  [11]  still  do  refuse  to  do 
so,  and  have  wholly  failed,  neglected  and  refused 
to  pay  over  to  this  plaintiff  his  propoi*tionate  share 
thereof  or  any  moneys  whatsoever  and  still  do  refuse 
to  do  so;  and  the  defendants,  and  eacli  of  IheDi, 
have  denied  and  ignored  and  still  do  deny  and 
ignore  plaintiff's  rights  therein  and  tlierelo;  that 
the  defendant  The  First  National  Bank,  has  an- 
nounced its  intention  to  continue  to  nianauc,  o\)vv- 
ate  and  control  said  real  property  and  to  collect, 
receive  and  disburse  the  rents  and  profits  therefrom 
to  the  exclusion  of  ])laintiff's  interest  and  rights 
therein,  and  the  defendants,  Matthew  Edward 
Deady  and  Hanover  Deady,  have  announced  their 
intention  to  continue  to  receive  from  the  defendant 
The  First  National  Bank  of  Portland  the  entir<^^ 
net  income  fi'om  said  estate  to  the  exclusion  of 
plaintiff's  rights  and  interests  therein;  that  the  de- 
fendants, Matthew  Edward  Deady  and  Hanover 
Deady,  are  without  an>'  apj)reciable  income  or  assets 
other  than  their  interest  in  the  real  })roperty  abov(; 
described;  and  ])laintiff  is  informed  and  ])eliov(^s 
tliat  said  defendants  Deadys  have  dissipated  and 
spent  the  moneys  heretofore  ])aid  to  them  by  tlie 
said  defendant  The  First  National  Bank,  and  will 
continue  to  dissipate  and  spend  the  moneys  paid 
to  them  by  said  defendant  The  First  National  Bank 
and  are  therefore  and  would  be  unable  to  respond 
in  damages  to  tliis  plaintiff'. 

That  the  acts  of  the  defendants  hereinabove  al- 
leged violate  and  invade  the  property  rights  of  this 
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l)laiiitiff  and  unless  enjoined  and  restrained  will 
continue  so  to  do,  all  to  the  irreparable  injury  and 
damag"e  of  plaintiff;  that  in  order  to  preserve  and 
])rotect  the  ])roperty  here  involved  and  hold  and 
maintain  the  income  therefrom  safe  and  secure 
l)ending'  the  determination  of  the  issues  herein,  it 
is  necessary  that  a  receiver  be  appointed,  or  in  the 
alternative  that  the  court  [12]  impound  said  income 
d(M-ived  and  to  be  derived  from  said  property  in 
tlie  hands  of  said  defendant  The  First  National 
Bank  under  the  supervision  and  orders  of  this 
court. 

X. 
Tliat  ]i1aintiff  has  no  plain,  si^eedy  or  adequate 
remedy  at  law. 

Wherefore,  plaintiff  prays : 

1.  Tliat  subpoenas  issue  herein  directed  to  the 
defendants  above  named  and  each  of  them  requiring: 
said  defendants  and  each  of  them  to  ay)pear  herein 
and  true  answer  make  to  the  allegations  in  this 
Amended  Tlill  of  Comphnint  contained. 

2.  For  a  decree  of  this  court  construing'  the 
last  will  and  testament  of  T.ucy  A.  H.  Deady,  and 

fa)  Declaring  that  in  and  by  paragraph  Third 
of  the  last  will  and  testament  of  Lucy  A.  H.  Deady, 
deceased.  Henderson  Brooke  Deady  became  vested 
in  fee  sim])le  absolute  in  two-thirds  of  Tjot  num- 
bered 1,  in  Block  numbered  212,  in  the  City  of 
Portland,  Oregon. 

(b)  Declaring  that  by  virtue  of  the  devi«e  and 
bequest  of  said  interest  in  said  property,  from  Hen- 
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derson  Brooke  Deady  to  Charlotte  Howell  Deady 
and  the  devise  and  bequest  of  said  property  by 
Charlotte  Howell  Deady  to  the  j^laintiff  herein,  said 
l^laintiff  is  now  the  owner  in  fee  simple  of  said 
two-thirds  interest  in  Lot  nnnibered  1  in  Block 
nnnibered  212  of  the  City  of  Portland,  Oregon. 

(c)  Declaring,'  that  paragraphs  fifth,  sixth,  eighth 
and  ninth  of  the  last  will  and  testament  of  Lucy 
A.  H.  Deady,  deceased,  are  invalid  and  void. 

(d)  Declaring  that  j)aragraph  seventh  of  the 
last  will  and  testament  of  Lncy  A.  H.  Deady  ])i*(>- 
vided  for  the  contingency  of  the  death  of  Hender- 
son Brooke  Deady  jjrior  to  the  death  of  the  testa- 
trix. That  Henderson  Brooke  Deady  died  [13]  aftei* 
the  death  of  Lncy  A.  H.  Deady. 

(e)  Declaring  that  if  i)aragraph  seventh  of  said 
last  will  and  testarnent  did  not  ])rovide  for  the  con- 
tingency of  the  death  of  Henderson  Bi-ooke  Deady 
prior  to  the  death  of  Lncy  A.  H.  Deady,  that  at 
the  most,  it  was  an  executory  devise  only,  and  was 
invalid  and  void  under  the  rule  as  to  ])erpetuities. 

(f)  Declaring  the  ])laintift'  to  be  the  true  owner 
in  fee  sim|)le  absolute  of  .-in  undivided  two-thirds 
of  Lot  1,  P>lock  212,  City  of  Portland,  and  to  Im' 
immediately  entitled  to  the  joint  control,  manniie- 
ment  and  operation  thereof  with  the  defendants 
Matthew  Edward  Deadx'  and  Hanovci-  Deady,  aiul 
to  two-thii(ls  oC  the  income  thercrroiii  less  such  tes- 
tamentary charges  and  legacies  as  the  court  in.-'v 
find  to  exist  at  the  date  of  its  decree. 
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(g)  Declaring-  the  defendant  The  First  National 
Bank  of  Portland  to  be  without  lawful  or  an}^  right 
to  manage,  operate  or  control,  or  to  interfere  with 
tlie  management,  operation  or  control  of  said  real 
property,  or  to  collect  and  receive  or  disburse  any  of 
the  income  therefrom,  as  trustee  or  in  any  other 
capacity  whatsoever,  and  perpetually  enjoining  and 
restraining  said  defendant  The  First  National  Bank 
from  continuing  so  to  act. 

(h)  Appointing  a  receiver  to  assume  the  man- 
agement, operation  and  control  of  said  real  ]n'op- 
erty  and  to  collect  and  receive  and  hold  the  rents, 
profits  and  income  from  said  real  property,  subject 
to  the  orders  and  supervision  of  this  court  pending 
tlio  final  disposition  of  this  cause,  or,  in  the  alter- 
native, impoimding  in  the  hands  of  the  defendant 
Tlie  First  National  Bank  all  moneys  derived  from 
said  real  property,  or  which  might  be  derived  there- 
from during  the  ]^endency  of  this  cause,  and  re- 
straining and  enjoining  the  defendant  The  First 
[14]  National  Bank  from  paying  out  or  disbursing 
any  of  said  money  except  as  may  be  s])ecifically 
ordered  by  the  court  or  stipulated  and  consented  to 
by  the  ]^laintiff. 

(i)  Declnring  and  decreeing  the  limitations  on 
tlie  jxnver  and  dis])osition  of  said  real  ])ro])orty 
as  contaiupd  in  r-lause  Sixth  of  said  will  to  be  in- 
valid and  of  no  force  and  effect. 

(j)  Declaring  and  decreeing  that  the  direction 
fo7-  tlie  accumulation  of  a  sinking  fimd  from  the 
income    of   the    property   for   the   payment    of   the 
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mortgage,  contained  in  said  last  will  and  testament 
of  Lucy  A.  H,  Deady  is  invalid  and  void  under  the 
rule  as  to  perpetuities. 

(k)  Declaring  and  decreeing  that  paragraphs 
fifth,  sixth,  eighth,  and  ninth  of  said  last  will  and 
testament  are  invalid  and  void. 

(1)  Ordering,  directing  and  decreeing  a  full  and 
complete  discovery  of  the  facts  referred  to  herein 
and  requiring  defendants  and  each  of  them  to  ren- 
der herein  a  true  and  correct  accounting  of  all  the 
moneys  which  they  or  either  of  them  have  received 
as  income  from  the  said  T^ot  1,  Block  212,  City  of 
Portland,  since  the  decease  oF  Charlotte  Howell 
Deady,  being  the  12th  day  of  July,  1935. 

(m)  Awarding  to  this  plaintiff  judgment  against 
the  defendants  and  each  of  them  for  two-thii-ds  of 
the  income  from  said  real  pro])erty,  since  the  said 
12th  day  of  Jidy,  19!>(>,  less  proper  deductions  f<n' 
payment  of  indebtedness,  taxes,  legacies,  expenses 
of  administration  and  other  costs  which,  after  the 
accounting  is  had  herein,  may  a])pear  to  the  court 
to  be  just  and  i)roper  charges  to  be  deducted  from 
plaintiff's  share  of  said  inconie. 

(n)  Awarding  to  the  ])laiiitiff  his  costs  and  [1;")] 
disbursements  herein. 

3.     For  siu'h   other  and  further  relief  ns  it)  the 
court  may  seem  just  and  equitable. 
JOHN  SCOBLE 

55  Liberty  Street,  New  York 
MACIFIRE,  SHIELDS  &  MORRISON 
Attorneys  for  Plaintiff  [!(>] 
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EXHIBIT  A 

LAST  WILL  AND  TESTAMENT 

I,  Henderson  Brooke  Deady,  of  the  City  of  Port- 
land, State  of  Oregon,  being  of  sound  and  disposing 
mind  and  memory,  do  make,  publish  and  declare 
the  following  to  be  my  Last  Will  and  Testament, 
hereby  revoking  all  other  and  former  wills  by  me 
at  any  time  made. 

First :  I  nominate  and  a]:>i)oint  Robert  H.  Strong 
of  the  City  of  Porthmd,  State  of  Oregon,  sole  execu- 
tor of  this,  my  Last  Will  and  Testament,  and  direct 
tliat  no  bond  of  any  sort  shall  be  required  of  him. 

Second :  I  give,  devise  and  bequeath  unto  my  be- 
loved wife,  Charlotte  Howell  Deady,  all  my  prop- 
erty, real  and  personal,  of  every  name,  nature  and 
kind,  wheresoever  the  same  may  be  situated. 

Third:  Under  Paragraph  8  of  the  Last  Will 
and  Testament  of  \ny  beloved  mother,  Lucy  X.  H. 
Deady,  executed  the  29th  day  of  July,  1920,  I  am 
authorized  and  permitted  to  bequeath  by  my  Last 
Will  and  Testament  to  my  wife,  the  income  which 
woidd  be  derived  by  me,  if  living,  from  two-thirds 
of  Lot  1,  Block  212,  City  of  Portland,  State  of 
Oregon,  for  and  during  the  term  of  her  natural 
life.  I  now,  u]ider  nnd  by  virtue  of  said  Paragraph 
8  of  my  said  beloved  mother's  will,  bequeath  said 
income  from  said  two-thirds  of  Lot  1,  Block  212, 
City  of  Portland,  State  of  Oregon,  to  my  beloved 
wife,  Charlotte  Howell  Deady,  for  and  during  the 
term  of  her  natural  life,  and  nominate  and  consti- 
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tute   her   my   appointee   under   said   Paragraph   8 
of  the  said  will  of  Lucy  A.  H.  Deady. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  22d  day  of  October,  1932. 

HENDERSON  BROOKE  DEADY  (Seal) 

The  above  and  foregoing-  was  duly  signed,  sealed, 
published  and  declared  by  the  said  Henderson 
Brooke  Deady  to  be  his  Last  Will  and  Testament, 
in  our  presence,  and  we  and  each  of  us  in  his  ])res- 
ence  and  in  the  presence  of  each  other  and  at  his 
request  signed  our  names  as  witnesses  thereto 
on  the  date  therein  named  and  the  said  Henderson 
Brooke  Deady  was  at  said  time,  in  our  opinion,  of 
sound  and  disi)osing  mind  and  memory  and  free 
from  restraint  of  any  sort. 

Names  Addresses 

RALPH  C.  DODD  New  Milford,  Conn. 

JOHN  S.  ADDIS  New  Milford,  Conn. 

[17] 


24  Matthetu  Edward  Beady  et  al. 

EXHIBIT  B 

I,  Charlotte  Howell  Deady,  of  New  Milford,  Con- 
necticut, do  hereby  make,  publish  and  declare  this 
to  be  my  Last  Will  and  Testament,  hereby  revoking 
all  other  and  former  wills  by  me  made. 

First:  I  do  hereby  order  and  direct  that  all  of 
my  just  debts  and  funeral  expenses  be  paid  out 
of  my  estate  as  soon  after  my  decease  as  possible. 

Second:  I  give,  devise  and  bequeath  unto  my 
beloved  husband.  Dr.  Henderson  Brooke  Beady,  all 
hiy  estate,  real,  personal  and  mixed,  wheresoever 
situated,  absolutely  and  forever. 

Third:  If  my  beloved  husband.  Dr.  Henderson 
Brooke  Deady,  should  predecease  me,  I  give,  devise 
and  bequeath  uuto  my  son,  Richard  Howell  Busck, 
also  known  as  Richard  Howell,  my  farm  in  New 
Milford,  Connecticut,  consisting  of  house,  barn  and 
approximately  sixty  acres  (60)  of  land,  and  all  the 
contents  and  furnishings  of  said  house  and  ma- 
chinery and  apparatus  and  stock  and  poultry  on 
said  farm. 

Fourth :  In  case  my  beloved  husband.  Dr.  Hen- 
derson Brooke  Deady,  should  predecease  me,  I  fur- 
ther give,  devise  and  bequeath  unto  my  beloved  son, 
Richard  Howell  Busck,  also  known  as  Richard 
Howell,  all  my  otlier  property,  real,  personal  and 
mixed,  wheresoever  situated  and  of  any  kind  or 
nature  whatsoever,  including  all  money  which  I  may 
have  in  any  bank  or  banks  at  the  time  of  my 
decease,  also  all  notes,  bonds,  and  stocks,  and  bonds 
and  mortgages  owned  by  me  at  the  time  of  my  de- 
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cease,  and  all  debts  which  may  be  owing  to  nie  at 
said  time. 

Fifth:  I  make  no  provision  for  my  daughter, 
Karen  Busck,  in  this,  my  Last  Will  and  Testament, 
becanse  she  has  arrived  at  her  majority  and  has 
received  her  education  and  is  self  supporting. 

Sixth:  I  nominate,  constitute  and  appoint  Dr. 
Henderson  Brooke  Dead}^  to  be  executor  of  this,  my 
Last  A¥ill  and  Testament;  if  my  said  beloved  hus- 
band, Dr.  Henderson  Brooke  Deady,  should  pre- 
decease me,  I  nominate,  constitute  and  appoint  my 
beloved  son,  Richard  Howell  Busck,  also  known  as 
Richard  Howell,  to  be  executor  of  my  Last  Will  and 
Testament,  and  direct  that  no  bond  or  other  security 
be  required  of  either  of  them  for  the  faithful  per- 
formance of  their  duties. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  fourth  day  of  May,  in  the  year  One 
Thousand  Nine  Hundred  and  Thirty-three. 

CHARLOTTE  HOWELL  DEADY  (Seal) 

Witnessed  by: 

JOHN  M.  SCOBLE 

MARIVA  INGLING 

N.  COURTENAY  JOHNSTON 

The  foregoing  instrument  was  subscribed,  sealed, 
published  and  [18]  declared  by  Charlotte  Howell 
Deady,  the  testatrix  above  named,  as  and  for  her 
Last  Will  and  Testament,  in  the  presence  of  each 
of  us,  who,  at  her  request,  in  her  ])resence  and  in 
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tilt'  [)rc'sonce  of  each  other,  have  hereunto  subscribed 
our  names  as  witnesses  the  clay  and  year  above 
written. 

MARIVA  INGLING 
residing  at  259  Edward  St.,  Ridgewood,  N.  J. 
K.  COURTENAY  JOHNSTON 
residing  at  461  West  22  Street,  City  of  New  York 
JOHN  M.  SCOBLE 
residing  at  988  Lincobi  Place,  Brooklyn,  N.  Y. 

[19] 


EXHIBIT  C 

At  a  Court  of  Probate  holden  at  New  Mil  ford, 
within  and  for  tlie  District  of  New  Milford,  on 
the  22nd  day  of  July,  1935. 

Present,  John  S.  Addis,  Judge. 

Estate  of  Charlotte  Howell  Deady,  late  of  New 
Milford,  in  said  District,  deceased. 

This  court  finds  that  all  parties  known  to  be  in- 
terested in  said  estate  have  signed  and  filed  in  this 
Court  a  written  waiver  of  the  notice  of  the  hearinii' 
upon  the  a])plication  for  the  probating  of  an  iustvu- 
ment  purporting  to  be  the  last  will  and  testament 
of  said  deceased,  and  said  waiver  is  accepted  aud 
ordered  to  be  recorded. 

After  hearing,  this  Court  finds  that  the  above 
named  deceased  was  domiciled  at  the  time  of  her 
death  in  the  town  of  New  Milford  in  said  District, 
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that  she  died  on  the  12th  da}^  of  July,  1935,  leav- 
ing an  instrument  in  writing  jmrpoi'ting  to  be  her 
last  will  and  testament,  that  said  instrument  was 
duly  executed  by  the  said  deceased  as  her  last  will 
and  testament  and  that  she  was  at  the  time  of  exe- 
cuting the  same  of  lawful  age  and  of  sound  mind 
and  memory.  It  is  therefore  considered  by  this 
court  that  said  will  is  duly  proved  and  the  same  is 
approved,  allowed  and  ordered  to  be  recorded. 

And  Richard  Howell,  of  New  Milford,  Conn., 
having  been  named  in  said  will  as  Executor  thereof, 
this  court  therefore  aj)points  said  Richard  Howell 
as  Executor  of  the  last  will  and  testament  of  said 
deceased,  and  said  Richard  Howell,  on  said  day, 
appeared  in  court,  accepted  said  trust,  and  gave  a 
probate  bond,  with  sufficient  surety,  in  the  sum  of 
One  Thousand  (1,000)  Dollars,  which  bond  is  ap- 
proved, accepted  and  ordered  to  be  recorded. 

JOHN  S.  ADDIS 

Judge.  [20] 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Robert  F.  Maguire,  tirst  duly  sworn  on  my 
oath  depose  and  say  that  I  am  one  of  the  attorneys 
for  the  plaintiff  herein;  that  plaintiff  is  a  citizeii 
and  resident  of  the  State  of  Connecticut  and  is  not 
within  this  jurisdiction  at  the  time  of  the  filing  of 
this  amended  com])laint;  that  I  am  ]iossessed  of  in- 
formation   from   which    I   have    prepared    the    fore- 
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g'oing  amended  bill  of  complaint;  that  the  matters 
and  things  therein  alleged  are  true  of  my  own 
knowledge  except  as  to  those  matters  therein  alleged 
on  information  and  belief  and  as  to  them  I  verily 
believe  them  to  be  true. 

ROBERT  F.  MAGUIRE 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  January,  1937. 

[Seal]  HELEN  HRUBY 

Notary  Public  for  Oregon. 

My  commission  expires  July  19,  1940. 

[Endorsed]:    Filed   September  22,   1937.    G.   H. 
Marsh,  Clerk,  By  F.  L.  Buck,  Chief  Deputy.  [21] 


And  Afterwards,  to  wit,  on  the  12th  day  of  Octo- 
ber, 1937,  there  was  duly  Filed  in  said  Court,  a 
Motion  to  Dismiss  Amended  Complaint,  in  words 
and  figures  as  f ollow^s,  to  wdt :  [22] 

[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  AMENDED 
COMPLAINT 

Come  Now  the  defendants  above-named  and  move 
the  Court  to  dismiss  plaintiff's  Amended  Complaint 
herein  on  the  following  grounds : 

(1)  Said  Amended  Complaint  does  not  state  facts 
sufficient  to  constitute  a  valid  cause  of  suit  or  action 
against  them. 

(2)  It  appears  upon  the  face  of  said  Amended 
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Complaint   that   the   suit  has  not  l)een   eoninienced 
within  the  time  required  by  law. 

SIMON,  GEARIN,  HUMPHREYS  &  FREED 

EDGAR  FREED 

Attorneys  for  Defendants 

I,  Edg-ar  Freed,  one  of  the  attorneys  for  the  de- 
fendants, hereby  certify  that  in  my  opinion  this 
Motion  is  well  founded  in  law.  It  is  the  contention 
of  the  defendants  that  it  appears  from  the  face  of 
the  Amended  Complaint  that  the  plaintiff  has  no 
interest  in  the  property  in  question;  and  it  is  the 
further  contention  of  the  defendants  that  this  pro- 
ceeding is,  in  effect,  a  contest  of  the  will  of  Lucy 
A.  H.  Deady,  Deceased,  and  it  appears  from  tlie 
face  of  said  Amended  Complaint  that  the  suit  was 
not  brought  within  one  year  after  the  probate  of 
said  will,  as  required  by  Section  11-207,  Oregon 
Code  1930;  and  it  is  the  further  contention  of  the 
defendants  that,  in  any  event,  it  appears  upon  the 
face  of  said  Amended  Complaint  that  this  suit  was 
not  commenced  within  ten  years  after  the  alleged 
cause  of  suit  accrued,  as  required  by  Sections  6-103 
and  1-202,  Oregon  Code  1930. 

EDGAR  FREED  [23] 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Motion  to  Dismiss 
Amended  (^omplaint  is  hereby  accepted  in  Mult- 
nomah  County,   Oi-egon  this  12th  day  of  October, 
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1937  by  receiA'ing  a  copy  thereof,  duly  certified  to  as 
such  by  Edgar  Freed  of  Attorneys  for  Defendants. 
MAGUIRE,  SHIELDS  &  MORRISON 
Attorneys  for  Plaintiff 

[Endorsed]:     Filed    October    12,    1937.     G.    H. 
Marsh,  Clerk.    By  F.  L.  Buck,  Chief  Deputy.  [24] 


And  afterwards,  to  wit,  on  the  27th  day  of  Oc- 
tober, 1938,  there  was  duly  Filed  in  said  Court, 
Objections  to  Application  of  the  New  Rules  of  Civil 
Procedure,  in  words  and  figures  as  follows,  to  Avit : 

[25] 
[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  APPLICATION  OF  THE 
NEW  RULES  OF  CIVIL  PROCEDURE 

Come  now  the  plaintiff  and  defendants  and  jointly 
object  to  the  application  of  the  new  rules  of  civil 
procedure  to  the  above  entitled  case  on  the  grounds 
and  for  the  reason  that  there  is  now  pending  before 
the  court  a  motion  to  dismiss  properly  drawn  and 
presented  to  it  under  the  old  rules  and  raising  a 
determinative  point  in  this  case  which  should  be 
decided  by  the  court  as  presented  under  the  old 
rules  of  federal  procedure  which  were  in  effect  at 
the  time  the  motion  was  presented  and  argued  to 
the  court,  plaintiff  and  defendants  therefore  request 
that  the  court  make  an  order  withholding  the  a])])li- 
cation  of  the  new  rules  of  civil  procedure  as  pro- 
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niiilgated  by  tlie  Supreme  Court  of  the  United  States 
for  District  Courts  until  determination  of  the  mo- 
tion to  dismiss  now  before  the  court  is  made  and 
apply  to  its  determination  the  rules  of  federal  pro- 
cedure in  existence  prior  to  Sei)tember  16,  1938. 
ROBERT  F.  MAGUIRE 

of  attorneys  for  Plaintiff 
Public  Service  Building- 
Portland,  Oregon 
EDGAR  FREED 

Of  attorneys  for  defendants 
Failing  Building 
Portland,  Oregon 

[Endorsed]:  Filed  October  27,  1938.  G.  H.  Marsh, 
Clerk.  By  H.  S.  Kenyon,  Deputy.  [26] 


And  Afterwards,  to  wit,  on  Thursday,  the  27th 
day  of  October,  1938,  the  same  being  the  99th  Judi- 
cial day  of  the  Regular  July,  1938,  Term  of  said 
Court;  present  the  Honorable  James  Alger  Fee, 
United  States  District  Judge,  presiding,  the  follow- 
ing proceedings  were  had  in  said  cause,  t(^  wit :  [27] 

[Title  of  District  Court  and  Cause.] 

ORDER  SUSPENDING  APPLTCA^PION 
OF  NEW  RULES  OF  PROCEDITRE 

The  objection  of  plaintiff  and  defendants  to  the 
application  of  the  new  rules  of  civil  ])roceduro  (or 
the  district  courts  of  the  United  States  as  ])r()mul- 


32  Matthew  Edtvard  Beady  et  al. 

uated  by  the  Supreme  Court  of  the  United  States 
coming  on  regularly  to  be  heard,  and  it  appearing 
therefrom  that  an  issue  which  may  be  determinative 
of  the  case  has  been  presented  to  the  court  under 
the  former  rules  of  procedure  and  that  the  deter- 
mination of  the  same  is  now  pending  awaiting  briefs 
of  the  respective  parties  and  that  the  application  of 
the  new  rules  would  not  be  feasible  to  the  determi- 
nation of  said  motion.  It  is,  therefore 

Ordered  that  the  application  of  the  new  rules  of 
civil  procedure  for  the  District  Courts  of  the  United 
States  as  promulgated  by  the  Su])reme  Court  of  the 
United  States  shall  be  and  is  hereby  suspended  in 
this  case  until  said  motion  to  dismiss  the  same  shall 
have  been  determined  by  this  court. 

Dated  October  27th,  1938. 

JAMES  ALGER  FEE 

Judge 

[Endorsed] :  Filed  October  27,  1938.  G.  H.  Marsh, 
Clerk,  By  H.  S.  Kenyon,  Deputy.  [28] 


And  Afterwards,  to  wit,  on  Monday,  the  6th  day 
of  November,  1939,  the  same  being  the  1st  Judicial 
day  of  the  Regular  November,  1939,  Term  of  said 
Court;  present  the  Honorable  James  Alger  Fee, 
United  States  District  Judge,  presiding,  the  follow- 
ing proceedings  were  had  in  said  cause,  to  wit :  [29] 


vs.  Richard  Hoircll  33 

[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  DISMISS 

The  motion  of  defendants  to  dismiss  jjlaintiff's 
amended  comi)laint  coming-  on  regularly  to  be  ar- 
gued before  the  above  entitled  court,  plaintiff  ap- 
pearing by  Robert  F.  Maguire  and  Donald  K.  Grant 
of  his  attorneys,  and  defendants  appearing  by  Edgar 
Freed  and  C.  C.  Carlson  of  their  attorneys,  said 
motion  was  argued  to  the  court,  the  court  taking 
the  same  under  advisement  and  now  being  fully 
advised  in  the  premises  and  having  rendered  its 
opinion  herein  and  being  of  the  opinion  that  said 
motion  is  not  well  taken,  it  is  therefore 

Ordered  that  defendants'  motion  to  dismiss  be, 
and  the  same  is  hereby,  denied. 

Dated  this  6th  day  of  November,  1939. 

JAMES  ALGER  FEE 

Judge 

[Endorsed]:  Filed  November  6,  1939.  G.  H. 
Marsh,  Clerk,  by  H.  S.  Kenyon,  Deputy.  [30] 


And  Afterwards,  to  wit,  on  the  1st  day  of  Decem- 
ber, 1939,  there  was  duly  Filed  in  said  Court,  an 
Opinion  on  Motion  to  Dismiss,  in  words  and  tigures 
as  follows,  to  wit:  [31] 
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[Title  of  District  Court  and  Cause.] 

OPINION 

November  6,  1939 

James  Alger  Fee,  District  Judge : 

A  motion  to  dismiss  was  filed  against  a  complaint 
filed  by  Richard  Howell,  as  legatee  of  Charlotte 
Howell  Deady,  seeking  an  accounting  against  The 
First  National  Bank,  by  substitution  a  trustee,  and 
Matthew  Edward  Deady  and  Hanover  Deady  as  to 
certain  income  from  real  property  devised  under 
the  will  of  Lucy  A.  H.  Deady,  deceased. 

The  will  is  set  forth  in  the  complaint  and  reads 
as  follows: 

"In  the  Name  of  God,  Amen:  I,  Lucy  A.  H. 
Deady,  of  Portland,  Oregon,  widow  of  the  late/' 
Matthew  P.  Deady,  make  this  the  following  my 
Last  Will  and  Testament,  that  is  to  say : 

First :  I  will  and  direct  that  all  m}^  just  debts 
and  funeral  expenses  be  paid. 

Second:  I  request  and  direct  that  my  body 
be  interred  by  the  side  of  my  late  husband, 
Matthew  P.  Deady,  in  Riverview  Cemetery. 

Third:  Subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made,  I  give, 
devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two-thirds  of  Lot 
numbered  One  (1)  in  Block  numbered  Two 
Hundred  and  Twelve  (212)  of  the  City  of 
Portland,  Oregon.  [32] 

Fourth:     Subject   to   like   conditions,   provi- 
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sions  and  cliarges  tlieveon,  T  give,  devise  and  be- 
qneath  to  my  two  grandsons,  Matthew  Edward 
Deady  and  Hanover  Deady,  the  remaining-  nn- 
divided  one-third  of  said  Lot  1,  Block  212, 
Portland,  Oregon. 

Fifth:  I  direct  that  from  tlie  income  derived 
from  said  Lot  numbered  1  in  Block  munbered 
212,  there  be  paid  to  Mary  E.  Deady,  widow  of 
my  deceased  son,  Edward  Nesbith  Deady,  the 
sum  of  $150.00  per  month  during  the  term  of 
her  natural  life,  and  that  there  be  paid  to 
Marye  Thompson  Deady,  who  was  the  wife  of 
my  son  Paul  R.  Deady,  the  sum  of  $75.00  pei- 
month,  so  long  as  she  survic^es  and  remains  un- 
married. 

I  further  direct  that  the  remainder  of  the 
income  derived  from  the  real  property,  shall  be 
distributed  as  follows : 

(a)  To  the  payment  to  each  of  my  grand- 
sons,^Matthew  Edward  Deady  and  Hanover 
Deady,  the  sum  of  $100.00  per  month,  and  the 
remainder  of  said  income  shall  be  paid  to  my 
son,  Henderson  Brooke  Deady.  Such  division 
of  the  income  derived  from  the  said  real  prop- 
erty to  continue  during  the  lifetime  of  my  son, 
Henderson  Brooke  Deady. 

Provided  further,  that  from  the  income  de- 
rived from  said  real  property,  and  befoi'e  the 
distribution  of  the  same,  there  shall  be  })aid 
therefrom,  the  inheritance  tax  properly  charge- 
able against  my  estate,  or  the  legacies  or  divi- 
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sions  made,  and  after  the  payment  of  such  in- 
heritance tax,  there  shall  be  created  a  sinking- 
fund  of  not  less  than  $1000.00  nor  more  than 
$2500.00  per  year,  in  discretion  of  my  Executors, 
for  the  purpose  of  retiring  and  jiaying  off  the 
mortgage  debt  created  and  existing  against  said 
Lot  numbered  1  Block  numbered  212. 

Sixth:  I  will  and  direct  that  said  Lot  miiu- 
bered  One  (1)  in  Block  numbered  Two  Hun- 
dred and  Twelve  (212),  Portland,  Oregon,  shall 
neither  be  mortgaged,  partitioned,  sold,  or  oth- 
erwise encumbered  by  my  devisees  except  for 
the  improvement  of  the  same,  until  the  expira- 
tion of  twenty-five  (25)  years  from  the  date  of 
my  decease,  and  the  devises  to  my  said  son 
Henderson  Brooke  Deady,  and  to  my  grandsons, 
Matthew  Edward  Deady  and  Hanover  Deady, 
contained  in  items  three  and  four  hereof,  are 
upon  the  express  condition  that  said  property 
shall  not  be  disposed  of  or  encumbered  durim;- 
the  period  aforesaid.  Provided,  however,  that 
said  real  property  may  be  encumbered  by  mort- 
gage to  renew  the  |)resent  mortgage,  or  such 
portion  thereof  as  may  from  time  to  time  remain 
unpaid. 

Seventh:  That  in  the  event  my  son  Hender- 
son Brooke  Deady  die  without  issue,  the  undi- 
vided two-thirds  of  Lot  numbered  1  in  Block 
numbered  212,  shall  vest  in  my  grandsons  here- 
inbefore named,  and  I  give  and  devise  the  same 
to  my  said  grandsons.  [33] 
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Eighth :  I  authorize  and  permit  my  son  Hen- 
derson Brooke  Deady,  if  he  so  elects  to  do,  to 
bequeath  by  last  Will  and  Testament  to  liis 
wife,  (if  he  then  has  a  wife,)  the  income  tliat 
would  have  been  derived  by  him  if  living,  from 
the  two-thirds  of  Lot  1  Block  212,  City  of  Port- 
land. Such  bequest  to  continue  only  during  tlio 
life  time  of  the  widow  of  said  Henderson  Brooke 
Deady. 

Ninth:  'J'he  monthly  payments  dir(H'ied  to  bo 
made  to  my  grandsons,  and  the  residue  of  in- 
come directed  to  be  paid  to  my  son  Henderson 
Brooke  Deady,  provided  for  in  Item  Fifth  of 
this  Will,  shall  continue  for  a  period  of  ton 
years  after  my  death,  and  thereupon  and  there- 
after the  net  income  derived  from  said  Lot  1  in 
Block  212  of  the  City  of  Portland,  shall  follow 
the  title  and  ownership  of  said  real  ])ro])erty, 
and  shall  be  distributed,  two-thirds  to  my  son 
Henderson  Brooke  Deady,  and  the  remaining 
one-Third  to  my  two  grandsons,  subject  to  the 
paATiient  of  the  legacies  bequeathed  to  Mary  E. 
Deady  and  Marye  Tliom])son  Deady,  in  said 
Fifth  item  specified.  It  is  my  wish  that  my 
executors  ])rovide  out  of  the  residue  of  the 
income  bequeathed  to  my  son,  Hender8<^ii 
Brooke  Deady,  in  Item  Fifth,  funds  at  their 
discretion,  to  further  any  legitimate  or  worthy 
ambition  or  aim,  other  than  business  ventures, 
which  my  grandsons  Matthew  Paul  and  Han- 
over or  either  of  them,  may  undertake  or  entei'- 
tain. 
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Tenth:  I  give,  devise  and  bequeath  to  my 
son  Henderson  Brooke  Deady,  that  certain  pav- 
cel  of  real  estate  situated  and  being  in  Moun- 
tain View  Park  heretofore  conveyed  to  me  by 
my  son  Edward  Nesmith  Deady. 

Eleventh:  I  give  and  bequeath  to  my  grand- 
son Hanover  Deady  my  law  library. 

Twelfth :  All  the  rest,  residue  and  remainder 
of  the  property  of  which  I  shall  be  seized,  of 
whatever  nature  and  wheresoever  situated,  T 
give,  devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady  and  to  my  grandsons  Matthew 
Edward  Deady  and  Hanover  Deady;  to  Hen- 
derson Brooke  Deady  the  undivided  two-thirds 
thereof,  and  to  Matthew  Brooke  Edward  Deady 
the  undivided  one-sixth  thereof,  and  to  Hanover 
Deady  the  remaining  undivided  one-sixth 
thereof. 

Lastly:  I  hereby  nominate  and  appoint  my 
son  Henderson  Brooke  Deady,  and  my  friend 
Joseph  Simon,  of  Portland,  Oregon,  to  be  the 
Executors  of  this  my  last  Will  and  Testament, 
and  also  Trustees  to  manage  my  estate,  and  I 
direct  that  no  bond  or  security  shall  be  required 
of  them  as  such  Executors  or  Trustees.  I  also 
direct  that  in  the  event  of  the  death,  resigna- 
tion or  disqualitication  of  all  of  my  said  Execu- 
tors, and  Trustees  herein  named,  the  Security 
Savings  and  Trust  Company,  of  Portland,  Ore- 
gon, shall  then  complete  the  execution  of  said 
Estate,  and  serve  as  Trustee  thereof. 
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I  hereby  revoke  all  foiiiier  Wills  by  me  at 
any  time  made.  [34] 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  seal  this  the  29th.,  day  of  July,  A.  D. 
1920,  at  Portland,  Oregon. 
(Signed)  Lucy  A.  H.  Deady  (Seal) 

The  above  instrument  of  writing  was  signed 
by  Lucy  A.  H.  Deady,  the  Testatrix  therein 
named,  in  the  presence  of  us,  who  at  her  re- 
quest and  in  her  presence,  and  in  the  j)resence 
of  each  other,  have  subscribed  our  names  as  wit- 
nesses thereto. 

(Signed)     Chester  V.  Dolph 

Residing  at  Portland,  Or. 

(Signed)     J.  V.  Beach 

Residing  at  Portland,  Or. ' ' 

The  complaint  sets  out  certain  salient  facts  which 
are  outlined  below.  Lucy  A.  H.  Deady  made  this 
will  in  1920,  at  which  time  she  w^as  owner  in  fee 
simple  of  the  real  property  in  question.  She  died 
August  29,  1923.  Henderson  Brooke  Deady  married 
Charlotte  Howell  Deady  and  died  without  issue  May 
28,  1933.  His  wife  died  July  12,  1935.  Plaintiff  is 
her  son  and  heir.  The  estate  of  Lucy  A.  H.  Dead\- 
was  closed  March  6,  ]936.  The  Bank  has  been  act- 
ing as  sole  trustee  by  substitution  after  the  death 
of  the  two  trustees  named  in  the  will. 

In  the  construction  of  a  will  dealing  with  realty 
situate   in   Oregon,   the   federal   court   must   follow 
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rules  of  property  established  by  the  highest  court 
of  that  state.'  If  the  Supreme  Court  of  Oregon 
have  not  spoken,  then  the  federal  court  must,  in  the 
determination  of  the  instant  case,  follow  the  prin- 
ciples which  the  state  court  would  have  applied  if 
the  cause  had  been  ])resented  there.-  Great  weight 
has  been  given  in  all  oj^inions  [35]  by  the  Suj^reme 
Court  of  Oregon  to  the  statutory  rule  that  the  })ole- 
star  of  interpretation  of  a  will  is  the  intention  of 
the  testator.*  The  various  canons  of  construction 
applied  at  common  law  or  in  other  jurisdictions 
have,  on  that  account,  been  less  rigidly  followed  in 
this  state,  despite  the  theory  that  canons  furnish  a 
formalistic  guide  to  the  intention  of  the  testator 
where  it  is  not  clear  from  the  context.  For  although 
the  language  of  a  testament  is  usually  not  that  of 
the  testator,  but  rather  that  of  a  technical  draughts- 
man which  ma}^  not  reflect  the  actual  intent  of  the 
maker,  all  the  context  of  the  docmnent  is  consid- 
ered'* by  that  court  to  find  the  intention  reflected  by 
the  artificf/1  language.-    The  canons  are  often  dis- 


1.  Clarke  vs.  Clarke,  178  U.  S.  186.  191;  Barber 
vs.  Pittsburg,  Fort  Wavne  &  Chicago  Railway  Co., 
166  U.  S.  83. 

2.  Erie  Railway  Co.  vs.  Tompkins,  304  U.  S.  64. 

3.  Oregon  Code  1930,  Sec.  10-531;  Stubbs  vs. 
Abel,  U4  Oregon,  610,  619;  Love  vs.  Walker,  59 
Oregon,  95,  107;  Bi]yeu  vs.  Croucli,  96  Oregon  66,  69. 

4.  Bilveu  vs.  Crouch,  supra,  69;  Gildersleeve  vs. 
Lee,  100  Oregon,  578;  Fields  vs.  Fields,  139  Oregon, 
41  :  Rose  City  vs.  Langloe,  141  Oregon,  242,  244; 

5.  See  Stubbs  vs.  Abel,  supra. 
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cussed,  but  generally  an  attempt  is  made  in  each 
instance  to  discover  from  indicia  the  actual  inten- 
tion of  the  maker. 

The  intention  of  the  testatrix  in  tlx^  will  at  l)ar 
is  not  clear,  exce])t  in  certain  features.  She  un- 
questionably intended  to  control  her  ])roi)erty  for 
a  long-  period  of  time  after  hei-  death.  However, 
she  also  intended  to  giA^e  specific  items  of  the  \)V()\)- 
erty  to  her  sons  and  grandsons,  subject  to  this 
control. 

The  third  subdivision  of  the  will  Airs.  Deady 
gave  two-thirds  of  Lot  No.  1  to  Henderson  Brooke 
Deady.  By  the  fourth  i)aragraph  she  gave  the  re- 
maining one-third  of  Lot  1  to  Matthew^  Edward 
Deady  and  Hanover  Deady.  'I'he  gift  to  Plenderson 
Brooke  Deady  is  "subject  to  the  conditions,  pro- 
visions and  charges  thereon  hereinaftei*  made",  and 
that  to  Matthew  Edward  Deady  and  Hanover  Deady 
is  "subject  to  like  conditions,  provisions  and  charges 
thereon".  The  words  of  gift  in  eacli  of  these  two 

[36] 
separate  devises  are  couched  in  similar  language 
and  should  be  given  like  effect  as  to  the  time  of  the 
investment  of  the  respective  devisees  with  title  and 
as  to  the  character  of  the  interest  gixcn.  It  inusi 
be  concluded  as  to  each  parcel  the  testatrix  was 
intending  to  convey  a  fee  title,''  and  tlial  llic 
language  conveying  tliis  intention  is  dircd  and  ])osi- 


6.  "Heirs"  or  otlier  words  of  inheritaiice  are  not 
necessary  to  convey  an  estate  in  fee  simple.  Oregon 
Code  1930,  Sec.  63-105 ;  See  Palmateer  vs.  Reid,  121 
Oregon,  179,  184,  185. 
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five.  'I'lie  fee  in  each  instance  was  subject  to  the 
sti])uhations  expressly  mentioned  which  now  must 
be  discussed. 

In  Oregon,  by  interpretation  of  a  statute,'  rein- 
forced by  the  common  law  rule,  where  an  estate  in 
fee  is  given  in  one  clause  of  a  will  in  clear  and  ex- 
plicit terms  the  interest  which  the  devisee  thus 
obtains  cannot  be  taken  away  or  diminished  by  any 
sul)seqnent  vague  or  general  expression  of  doubt- 
ful im])ort  or  by  any  inference  deducible  therefrom 
that  may  be  repugnant  to  the  estate  given/  it  must 
then  be  concluded  that  the  "conditions,  provisions 
and  charges"  were  mentioned,  not  for  the  puri)ose 
of  diminishiug  the  fee  title  expressly  given  in 
either  instance,  but  for  the  purpose  of  subjecting 
that  title  to  the  ''charges"  contained  in  the  fifth 
su])division,  to  the  "provision"  also  contained  in 
that  item  for  the  creation  of  a  sinking  fund  to  ])ay 
a  mortgage  on  the  real  estate,  and  to  the  "condi- 
tion" contained  in  the  sixth  subdivision  to  the  effect 
that  "the  devises  to  my  said  son  Henderson  Brooke 
Deady  and  to  my  grandsons  Matthew  Edward  Deady 
and  Hanover  Deady  contained  in  items  three  and 
four  thereof  are  upon  the  express  condition  that 
said  property  [37]  shall  not  be  disposed  of  or  en- 
cumbered during  the  ])erio(r'  of  twenty-five  \('ar.s. 


7.  Oregon  Code  1930,  Sec.  10-528;  Imbrie  vs. 
Hartrampf ,  100  Oregon,  589,  595 ;  Irvine  vs.  Irvine, 
69  Oregon,  187,  190. 

8.  Friswold  vs.  United  States  National  Bank  of 
La  Orande,  122  Oregon,  246,  251. 
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Nothing  is  said  about  other  disposition  of  the  title 
on  anj^  contingency  whatsoever."  If  there  had  been, 
the  fee  given  to  the  grandsons  would  not  have  been 
subjected   to   a   like   limitation   because   their   title 
was  absolute.  These  clauses  have  no  reference  v.liat- 
ever  to  the  seventh  paragraph  which  cari'ies  a  fur- 
ther  disposition    relating   to   the   ])ortion    given    to 
Henderson  Brooke  Deady  alone.  The  inference  to 
be  drawn  from  the  hmguage  so  far  considered  is 
that  a  fee  simple  absohite  was  given  to  eacli  parcel 
at   the  time  of  the  death  of  Mrs.  Deady,   subject 
only  to  these  stipulations  so  specifically  mentioned. 
The  contest  here  arises  because  of  this  seventh 
item  of  the  will,  which  is  imbedded  among  a  series 
of  i)rovisions  relating  to  the  disposition  of  the  in- 
come from  the  real  j)roperty  and  not  to  tlie  title 
and  at  a  point  where   one  might  exi)ect   a   clause 
dealing  with   the   disposition   of   the   income   upon 
the  death  of  her  son.  This  clause  reads  as  follows: 
"That  in  the  event  my  son  Henderson  Brooke 
Deady   die   without   issue   the   undivided   two- 
thirds  of  Lot  numbered  1  in  Block  niunbei-ed 
212,   shall  vest  in   my  grandsons  hereinbefore 
named,  and  I  give  and  devise  the  same  to  my 
said  grandsons." 


9.  8ee  Stubbs  vs.  Abel,  supra,  633.  The  clause  was 
"subject  to  such  disposition  as  I  may  hereinafter 
make  of  any  portion  thereof."  If  the  reference  to 
the  ])rovisions  of  the  seventh  ])aragi'a])h  of  the  will 
were  direct  and  ])ositive,  the  rule  as  to  cutting  down 
the  fee  would  be  weakened  in  application. 
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]f  this  provision  liad  been  clear  and  direct  and 
made  the  fee  given  to  Henderson  Brooke  Deady 
determinable  on  some  event  in  the  future,  full  effect 
would  liave  been  given  to  it,  notwithstanding  the 
language  of  clause  three.'"  The  draughtsman  could 
liave  easily  framed  the  wording  so  as  to  remove  all 
doubt.  As  the  wdll  reads  now,  however,  the  con- 
struction is  doubtful  [38]  in  three  respects,  (1) 
wli ether  the  fee  was  to  be  cut  down,  (2)  when  the 
devise  over  was  to  take  effect,  (3)  whether  definite 
or  indefinite  failure  of  issue  was  meant. 

The  first  question  as  to  whether  the  fee  was  to  bo 
cut  do\\Ti  is  cardinal.  The  indications  from  the  first 
paragraphs  are  strongly  that  it  should  not  be  and 
that  the  son  was  vested  with  fee  simple  title,  as 
has  been  noted. 

The  position  of  this  clause  and  ihc  language 
thereof  do  not  make  a  contrary  intent  clear,  but 
serve  only  to  introduce  confusion.  Controversies 
innumerable  have  been  waged  over  the  words  "die 
without  issue".  The  construction  thereof  has 
changed  according  to  time,  the  jurisdiction,  the 
statutory  background  and  public  policy  during  the 
last  one  hundred  fifty  years.  The  task  devolves 
upon  this  court,  then,  of  fixing  a  date  of  distribu- 
tion as  to  this  particular  interest  in  the  real  pro]i- 
erty  and  of  determining  Avhether  an  executory  de- 
vise based  u])on   that   date   of  distribution   can  be 


10.  See  Imbrie  vs.  Hartrampf ,  supra,  598,  601 ; 
Stubbs  vs.  x\bel,  supra,  631-2.  Rowland  vs.  Warren, 
10  Oregon,  129,  131. 
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carried  out  in  view  of  the  public  policy  uf  the  state 
of  Oregon.  In  this  phrase  there  are  the  second  and 
third  potential  foundations  for  controversy,  the 
effective  time  of  death  and  the  meaning  of  "issue". 

As  to  the  effective  time  of  death,  it  is  possible 
that  a  testator  may  have  meant  the  gift  over  to 
take  effect  on  "death  at  any  time"  of  tlic  first 
donee.  Again,  the  maker  of  the  will  may  liave  so 
designated  an  "intermediate  date"  tliat  the  gift  ovci- 
would  take  effect,  if  at  all,  dependent  upon  an 
event  which  might  happen  after  the  death  of  the 
maker,  but  not  necessarily  after  the  death  of  the 
primary  donee.  Finally,  the  testator  may  have 
meant  that  the  devise  should  take  effect,  as  a  "sul)- 
stitutional"  gift,  upon  the  happening  of  an  event 
before  his  own  death  or  not  at  all. 

As  to  the  third  potential  controversy,  the  Oregon 
Supreme  Court  has  apparently  adopted  the  rule 
that  an  executory  devise  [39]  based  ui)on  indefinite 
failure  of  issue  is  void."  If,  then,  that  court  would 
construe  the  words  "died  without  issue"  to  mean  a 
limitation  based  upon  an  "indefinite  failure  of 
issue"  as  do  many  American  courts,  where  no  sta- 
tute controls,  the  gift  over  to  the  grandsons  would 
be  avoided. 

A  gift  to  "issue"  is  usually  construed  to  include 
all  of  the  lineal  descendants  of  the  ancestor.  Death 
without  issue  at  connnon  law  was  construed  to  mean 
an  "indefinite  failure  to  issue"  until  the  rule  was 
changed  by  statute  of  England  in  1837.  The  common 


11.     Imbrie  vs.  Hartrampf,  supra,  599. 
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law  I'ulo  was  followod  generally  in  the  United  States 
11] >  until  about  1850,  when  statutes  construing  these 
words,  to  import  ''definite  failure  of  issue",  were 
adopted  in  many  states,  and  in  some  states  the  same 
result  was  reached  by  judicial  construction.^"^  In  a 
few  jurisdictions  where  there  is  no  statute,  the  com- 
mon law  rule  is  still  adhered  to,^^  although  violent 
criticism  of  the  doctrine  and  its  introduction  on 
American  soil  has  been  made  J''  In  some  states,  of 
which  Oregon  is  one,  a  grant  of  a  fee  tail  is  con- 
strued as  a  fee  simple. 

An  executory  devise  based  upon  an  "indefinite 
failure"  is,  generally  s])eaking,  void.  To  escape 
this  common  law  construction  of  these  words  as  im- 
porting ''indefinite  failure  of  issue",  many  Amer- 
ican courts  adopted  the  device  of  construing  "die 
without  issue"  to  mean  the  death  of  the  primary 
donee  in  the  life  of  the  testator  and  the  gift  over 
as  "su])stitutional"  in  character.  [40]  Therefore,  if 
the  first  taker  outlived  the  testator,  he  took  in  fee. 

These  shifting  princi]:)les  and  the  application 
thereof  in   Oregon,   with   great  emphasis  ujion  the 

12.  Warren,  "Gifts  Over  On  Death  Without 
Issue",  39  Yale  Law  Journal,  332. 

13.  Moore  vs.  Moore,  51  Kentucky,  651. 

1-4.  Huxford  vs.  Milligan,  50  Indiana,  542;  Mer- 
cantile Trust  Co.  vs.  Adams,  95  Arkansas,  333;  Mc 
Carthy  vs.  Walsh,  123  Maine,  157. 

15.  ''The  Abolition  of  Estates  Tail",  21  Virginia 
Law  Review,  286;  Warren,  "Gifts  Over  On  Death 
Without  Issue",  supra,  342;  "Definite  and  Indef- 
inite Failure  of  Issue",  6  Columbia  Law  Review, 
175,  182. 
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intention  of  the  testator  if  it  can  be  otherwise  dis- 
covered, \i\y  the  foundation  for  construction.  With- 
out decision  that  this  phrase  imports  an  "indefinite 
failure  of  issue"  in  this  jurisdiction,  attention  will 
be  directed  to  the  second  point  and  an  effort  made 
to  solve  the  ] problem  of  date  of  distribution  with 
reference  to  the  death  of  Henderson  Brooke  Deady. 
There  are  many  jurisdictions  of  the  United  States 
where  the  seventh  clause  of  the  will  would  be  con- 
strued to  mean  that  the  fee  title  vested  in  Hender- 
son Brooke  Deady  would  pass  on  his  death,  when- 
ever that  occurred,  to  the  ,«randsons,  if  no  other 
intention  were  exj)ressed  as  to  this  by  tlie  will."' 
In  Oregon,  no  canon  of  construction  is  closely  fol- 
lowed and  there  is  no  clear  expression  that  such 
rule  ever  would  be  applied.  An  attempt  would  be 
made  to  discovei*  the  intent  from  the  context.  The 
Oregon  decisions  can  not  be  reconciled  on  any  other 
basis.  In  Rowland  vs.  Warren,  supra,  the  court 
held  a  purchaser  from  a  devisee  who  died  leaving 
children,  under  a  will  which  ])rovided  for  an  execu- 
tory devise  over,  if  she  died  without  children,  took 
a  fee  simple  title.  In  Bilyeu  vs.  Crouch,  supi-a,  there 
was  a  life  estate  to  A,  remainder  to  B  and  the  heirs 
male  of  his  body,  in  default  of  male  childi-en  to  the 
daughters  of  the  testator,  and  in  default  of  issue  t(> 
the  sisters  of  B.  ^Phe  court  disregards  the  fact  that 
what  is  dealt  with  is  a  remainder  after  a  life  estate, 


HI  Britton  vs.  Thornton,  112  U.  S.  526,  533; 
Boshell  vs.  Boshell,  218  Alabama,  320;  Briggs  vs. 
Hopkins,  103  Ohio  State,  321. 
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and  holds  the  [41]  intention  of  the  testator  was  to 
give  the  fee  to  the  sisters  in  ease  of  death  of  B 
without  children.  Although  the  present  question  is 
discussed  it  is  clear  the  facts  were  not  such  as 
called  for  application  of  any  principles  involved 
here/'  since  there  was  a  precedent  life  estate,  and 
the  court  determines  from  the  complicated  language 
of  the  limitation  that  B  was  to  take  the  fee  if  and 
only  if  he  had  heirs  of  his  body. 

Imbrie  vs.  Hartrampf,  suj^ra,  is  very  similar  in 
its  facts  and  the  provisions  of  the  will  to  the  case 
at  bar.  There  a  gift  of  a  fee  to  Ralph  was  followed 
by  a  restriction  on  alienation  until  the  de^dsee  ar- 
rived at  forty  years  of  age,  coupled  with  an  execu- 
tory devise  on  breach  of  condition.  There  were  de- 
vises of  fee  title  to  other  lands  to  others  and  a 
residuary  devise.  In  a  separate  paragraph  there  is 
a  i^rovision  that  if  any  devisee  "die  without  leaving 
lineal  descendants,  children  or  grandchildren"  then 
his  share  should  be  equally  divided.  The  testator 
died  in  1897.  In  1920,  after  Ralph  had  attained  the 
age  of  forty  without  violating  the  restriction  against 
alienation,  the  court  held  he  could  convey  fee  simple 
title. 

The  devise  is  "in  full  of  any  indebtecbiess"  from 
testator  to  Ral])h.  This  is  ])robably  evidentiary  of 


17.  Buchanan  vs.  Schulderman.  11  Oregon.  150 
and  Love  vs.  Walker,  su])ra,  each  dealt  with  a  re- 
mainder over  after  a  life  estate,  and  in  each  in- 
stance the  court  attempted  to  discover  actual  inten- 
tion of  the  testator  from  the  context. 
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an  intention  to  convey  tlie  fee.  But  no  distinction 
between  the  case  there  and  that  at  bar  can  be  drawn, 
because  the  intent  to  give  the  fee  is  as  clearly 
indicated  here.  The  court  found  against  the  "death 
at  any  time"  rule  upon  a  situation  quite  compar- 
able to  that  at  bar.  In  so  doing,  the  court  quoted 
from  Britton  vs.  Thornton,  supra,  apparently  [42] 
with  the  idea  that  since  the  condition  against  aliena- 
tion had  expired  the  excerpt  was  ap])licable  and 
sup])orted  the  "intermediate  date"  of  expiration 
which  had  been  fultilled.  The  court  had  theretofore 
expressed  a  decided  preference  for  the  "substitu- 
tional rule"  and  had  indicated  that  it  should  be 
applied  to  the  situation.  The  meat  of  the  decision 
is  that  such  a  situation  indicates  a  testainontary 
intent  to  give  a  fee  simple  absolute  and  re])udiates 
the  "death  at  any  time"  doctrine  as  applied  to  such 
facts.  The  concurring  opinion  finds  the  intent  to 
give  absolute  title  but  avoids  the  executory  devise 
for  a  violation  of  the  rule  against  perpetuities. 
Great  weight  is  here  laid  on  the  fact  that  the  p(\s- 
sible  intermediate  date   had  been   fulfilled. 

The  present  will  contains  less  context  to  indicate 
that  death  of  Henderson  Brooke  Beady  "at  any 
time"  was  fixed  in  the  uiiud  of  the  testatrix  as  the 
date  of  investment  of  complete  title  than  does  Im- 
brie  vs.  Hartrampf,  supra.  Ff  Henderson  Bi-ooke 
Beady  had  outlived  the  period  of  twenty-five  years 
from  the  death  of  the  testatrix  and  all  the  other 
"conditions,  provisions  and  charges"  had  been  I'ul- 
filled,  then  the  case  would  fit  exactly  into  the  situa- 
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tion  in  the  Imbrie  case.  The  Oregon  court  tlien 
would  have  held  that  he  took  a  fee  and  it  would  not 
be  necessary  to  determine  what  the  effective  date 
should  be,  whether  in  accordance  with  the  "sub- 
stitutional" or  "intermediate  date"  doctrine. 

In  this  connection,  as  to  the  fees  granted  re- 
spectively to  the  son  and  grandsons,  the  restric- 
tion on  alienation  foi'  a  period  of  twenty-five  years 
seems  to  imply  a  complete  control  in  the  respective 
devisees  after  that  period,  at  least.  So  far  at  least, 
the  cases  are  similar. 

The  fees  given  to  the  son  on  the  one  hand  and 
the  grandsons  on  the  other  should  be  regarded  to- 
gether in  order  [43]  to  fix  the  point  of  complete 
investment.  Neither  should  be  cut  do^vn  by  construc- 
tion. Each  fee  is  subject  to  the  same  "conditions, 
provisions  and  charges".  Henderson  Brooke  Deady's 
death  is  mentioned  only  once  in  connection  with 
the  devolution  of  the  fee  and  that  instance  is  in 
the  disputed  clause  seven,  itself. 

In  the  clauses  relating  to  the  income,  it  is  set 
forth  in  item  five  that  a  certain  distribution  is  to 
be  made  "during  the  lifetime  of  my  son  Henderson 
Brooke  Deady",  but  this  is  contradicted  by  the 
later  limitation  of  that  particular  distribution  to 
ten  years,  and  the  provision  that  Henderson  Brooke 
Deady  could  by  will  continue  the  same  part  of  the 
income  to  his  widow.  This  carried  on  the  distribu- 
tion for  a  period  beyond  the  death  of  Henderson 
Brooke  Deady  and  beyond  the  twenty-five  years. 
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It  is  to  be  noted  that  it  is  claimed  that  the  will 
of  Henderson  Brooke  Deady,  whereby  he  transfer- 
red his  interest  in  the  income  to  his  widow  for  life, 
was  a  constrnction  of  the  will  Ijy  him.  But  th(^  por- 
tion which  he  bequeathed  under  this  ])<)\v('r  v.as 
onl}^  the  income.  Aj)parently,  he  acquiesced  in  the 
twenty-five  year  restriction  on  alienation  and  ]je- 
lieved  his  widow  would  receive  the  income  only  if 
he  bequeathed  it  to  her.  It  is  certain  he  acee]ited 
the  restriction  on  alienation  during-  his  lifetime, 
Init  that  acceptance  would  not  validate  the  restric- 
tion as  matter  of  law.  It  seems  clear  the  testatrix 
intended  to  recognize  the  devolution  of  this  ])()rti()n 
of  the  income,  whether  by  incorporation  by  rc^ference 
before  her  death  or  as  a  strict  exercise  of  power 
after  her  death.  Whether  valid  or  not  is  a  different 
question.  Unquestionably,  she  intended  the  income 
to  be  distributed  for  twenty-five  years,  wherever 
the  fee  reposed.  [44] 

The  fee  given  to  the  grandsons  was  to  be  enjoyed 
by  them  upon  terms  which  had  no  I'clation  to  the 
death  of  Henderson  Brooke  Deady.  This  is  a  con- 
vincing argument  toward  the  conclusion  that  the 
fee  given  to  Henderson  Brooke  Deady  was  upon 
the  same  terms.  The  Cull  enjoyment  of  the  fees  re- 
spectively relate  only  to  the  "conditions,  provisions 
and  charges"  and  are  ex]^ressly  conditioned  ui)on 
the  twenty-five  year  period. 

Mrs.  Deady  contem|)lated  the  death  of  her  son 
during  this  period,  because  in  the  clause  appointing 
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the  trustees  she  made  provision  for  the  carrying 
on  of  the  trust  after  his  death,  although  he  was 
appointed  as  a  trustee.  Again  this  clearly  points 
to  the  twenty-five  year  period  which  is  the  out- 
standing feature  of  the  will. 

In  arriving  at  the  conclusion  that  the  death  of 
Henderson  Brooke  Deady  "at  any  time"  was  not 
contemplated  by  the  testatrix  as  the  period  of  dis- 
tribution of  the  property  allocated  to  him,  the 
Ijroposition  is  foreshadowed  that  there  may  have 
been  some  other  date  after  her  own  death  when 
she  desired  the  son  to  come  into  full  enjoyment, 
or  an  executory  devise  to  take  effect. 

Where  a  gift  of  a  fee  with  an  executory  devise 
over  upon  death  of  the  first  taker  without  children 
is  postponed  by  an  estate  for  life^^  or  for  years,''* 
or  by  any  other  provisions  which  prevents  the  gift 
from  having  full  effect,^"^'  the  full  enjoyment  of  the 
fee  or  the  taking  effect  of  the  executory  [45]  devise 


18.  Flores  vs.  DeGarza,  44  Southwestern  (2d), 
909,  Tex.  Comm.  App.  1932;  Matter  of  Farmer's 
Loan  &  Trust  Co.,  189  New  York,  202 ;  Scanlin  vs. 
Peterson,  105  Connecticut,  308;  Booth  vs.  Eberly, 
124  Maryland,  22. 

19.  Ensminger  vs.  Grimes,  201  Kentucky,  494. 

20.  In  re  Vizelich's  Estate,  12  Pacific  (2d),  992, 
rehearing  18  Pacific  (2d),  773  (Cal.  App.) ;  Howard 
vs.  Howard's  Trustee,  212  Kentucky,  847;  Gertig 
vs.  Wells,  100  Maryland,  93;  Boynton  vs.  Boynton, 
266  Massachusetts,  454;  Patterson  vs.  Madden,  54 
New"  Jersey  Equity,  714;  Van  Tilburg  vs.  Martin, 
120  Ohio  State,  26. 
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is  de2)endent  u])on  tliis  date,  aeeovding-  to  the  deci- 
sions of  many  jurisdictions. 

This  doctrine  is  a  corollary  of  the  principle 
widely  accepted  that  an  "intermediate  date"  be- 
tween the  death  of  the  testator  and  the  death  of  the 
fee  donee  without  children  at  any  time  will  be  se- 
lected, unless  the  will  indicates  a  contrary  inten- 
tion. This  later  ])roposition  steers  between  Scylla 
and  Chary bdis.  It  does  not  prevent  the  i>erson  to 
wliom  the  fee  was  given  from  enjoying  it  during 
his  lifetime.  On  the  other  hand,  it  avoids  the  "sub- 
stitutional" rule  which  is  criticised  because  of  the 
fact  that  this  interpretation  was  historically  adopted 
for  the  puri)ose  of  avoiding  the  "indefinite  failure 
of  issue"  construction.  All  in  all,  the  wishes  of  most 
testators  are  best  inter] )reted  by  choosing  an  "inter- 
mediate date"."^ 


21.  In  Britton  vs.  Thornton,  supra,  it  is  said: 
"When  indeed  a  devise  is  made  to  one  person 
in  fee,  and  'in  case  of  his  death',  to  another  in  fee, 
the  absurdity  of  speaking  of  the  one  event  which 
is  sure  to  occur  to  all  living  as  uncertain  and  con- 
tingent has  led  the  courts  to  interpret  the  devise 
over  as  referring  only  to  death  in  the  testator's 
lifetime.  *  *  *  But  when  the  death  of  the  first  taker 
is  coupled  wdth  other  circumstances  which  may  or 
may  not  ever  take  place,  as,  for  instance,  death 
under  age  or  without  children,  the  devise  over,  un- 
less controlled  by  other  provisions  of  the  will,  takes 
effect,  according  to  the  ordinary  and  literal  meaning 
of  the  words,  upon  death,  mider  the  circumstances 
indicated,  at  any  time,  whether  before  or  after  the 
(loath  of  the  testator." 

The  Oregon  Supreme  Court  has  quoted  this  case 
but  has  not  followed  it,  since  the  decisions  have 
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Ovegoii  lias  not  squarely  accepted  either  phase 
of  this  rule  but  it  is  probable  that  the  tendency 
would  be  to  follow  the  results,  which  would  be  ob- 
tained by  the  application  of  either. 

In  Shadden  vs.  Hembree,  17  Oregon,  14,  the  court 
found  that  the  testator  gave  a  fee  to  his  son  Henry 
L.  Hembree  subject  to  the  control  of  the  widow 
over  the  property  until  [46]  her  remarriage  or  her 
death,  but  if  both  the  widow  and  the  son  died  before 
the  son  became  twenty-one  years  of  age,  then  to 
a  ne^^'phew  Frank  M.  Shadden.  The  testator  died 
in  1876.  The  ne^t'phew  died  in  1879.  The  widow  died 
in  1880,  without  remarriage.  The  son  died  in  1884 
before  he  arrived  at  the  age  of  twenty-one.  The 
writer  of  the  opinion  adopted  by  the  court  says: 
'^If  I  am  correct  in  the  view  that  Lycurgus  Hem- 
bree (the  testator)  intended  that  the  property  in 
question  should  go  to  Frank  M.  Shadden  only  in 
the  event  that  Henry  L.  Hembree  died  during  the 
life  of  his  mother,  and  that  Shadden  should  be 
living  at  the  time  of  the  occurrence,  then  the  con- 
tingency upon  which  the  limitation  over  was  made 
to  depend  never  happened ;  *  *  * ' '.  The  court  picks 
this  intention  out  of  the  will.  But  the  court  held 
that  the  son  took  a  fee  on  the  mother's  death.  In 
other  words,  when  his  enjoyment  of  the  projierty 

been  controlled  by  the  intention  of  the  testator.  See 
Bilyeu  vs.  Crouch,  supra;  Love  vs.  Walker,  supra; 
Kaser  vs.  Kaser,  68  Oregon,  153;  Rowland  vs. 
Warren,  supra,  Imbrie  vs.  Hartrampf,  supra. 
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was  complete,  lie  took  the  fee,  and  the  executory 
devise  failed  even  though  he  did  not  live  to  be 
twenty-one.  Although  the  court  goes  roundabout 
to  arrive  at  this  conclusion,  there  is  little  doubt 
that  the  correct  date  of  distribution  was  chosen. 
Thi^  case  furnishes  a  clear  precedent  against  the 
existence  of  the  "death  at  any  time"  rule  in  this 
state,  where  the  testator  has  not  expi'essly  set  out 
such  an  intention. 

The  dissenting  ()])inion  in  Love  vs.  Walker,  su- 
l)ra,  construes  the  will  as  creating  a  trust  which 
was  to  be  fulfilled  within  ten  years  after  the  testa- 
tor's death,  and  as  creating  a  fee  simple  deter- 
minable at  that  date  "without  lawful  issue  born 
alive  and  living  at  the  time  of  his  death".  But  the 
majority  as  above  noted  held  that  the  codicil  re- 
duced the  estate  to  one  for  life,  so  that  this  doc- 
trine was  not  adopted  by  the  court. 

In  the  will  under  construction,  however,  a  fee  to 
Henderson  Brooke  Deady  is  given  subject  to  cer- 
tain "conditions,  provisions  and  charges".  Unless, 
therefore,  a  clearly  valid  "intermediate  date",  con- 
sistent with  these  limitations  can  be  [47]  found,  no 
devise  over  should  be  given  effect,  but  the  primary 
grant  should  be  absolute.  The  fees  were  given  to 
the  son  and  the  grandsons,  respectively,  upon  ex- 
press condition  against  alienation  for  twenty-five 
years.  If  the  title  so  ])assed  to  the  sons  and  the 
grandsons,  res])ectively,  at  the  death  of  lAicy 
J)eady,  then  this  fetter  could  be  stricken  off  by  the 
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liolder  of  the  title.-^  A  restriction  on  alienation  has 
nothing-  necessarily  to  do  with  the  rule  against 
perpetuities.  However,  the  courts  appl}^  the  same 
limitations  to  such  a  provision  if  extended  over 
what  is  considered  an  unreasonable  period  of 
time.-"'  "While,  therefore,  the  mere  restriction  upon 
alienation  would  not  affect  the  title,  a  period  for 
taking  effect  of  an  executory  devise  would  be  lim- 
ited under  the  rule  against  perpetuities.'" 

The  Supreme  Court  of  Oregon  has  held  that 
where  a  restriction  on  alienation  is  imposed  upon 
a  fee  title,  during  the  entire  life  of  the  first  taker, 
an  executory  devise  dependent  ui)on  breach  of  this 
condition  subsequent  is  void.'^  In  the  will  here 
under  consideration  the  restriction  was  for  a  period 
of  twenty-five  years  by  express  condition  subse- 
quent. The  devise  over  does  not  take  effect  upon 
breach  of  the  restriction,  but  upon  death  without 
issue.  However,  the  express  condition  against  aliena- 
tion and  the  limitation  over  on  death  without  issue 
are  mutually  interdependent.  The  [48]  context 
makes  it  improbable  that  Lucy  A.  H.  Deady  in- 
tended to  deprive  Henderson  Brooke  Deady  of  the 


22.  Closset  vs.  Burtchaell,  112  Oregon,  585. 

23.  Gray,  Perpetuities,  Sec.  118a;  Pulitzer  vs. 
Livingston,  89  Maine,  359,  363;  Colonial  Trust  Co. 
vs.  Brown,  105  Connecticut,  261,  279. 

24.  Friswold  vs.  United  States  National  Bank 
of  LaGrande,  supra.  The  position  is  foreshadow^ed 
by  the  dissenting  opinion  in  Imbrie  vs.  Hartrampf, 
supra. 
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full  enjoyment  of  the  fee  during  his  life,  although 
she  desired  to  keep  control  for  a  long  period.  If 
he  had  outlived  the  twenty-^fe  period  of  restric- 
tion and  come  into  full  enjoyment,  he  would  have 
taken  the  fee  title,  as  above  noted.  If  he  died  prior 
to  that  date,  the  restriction  against  alienation  would 
have  fettered  him  during  his  entire  life,  and  in  any 
event  might  have  denied  him  freedom  of  action  for 
a  ])eriod  beyond  which  a  restriction  on  alienation 
would  be  ui)held.  Since  Henderson  Brooke  Deady 
took  a  fee  upon  the  death  of  the  testatrix,  restricted 
by  the  express  condition  against  alienation,  which 
is  void,  an  executory  devise  dei^endent  either  upon 
his  death  without  issue  during  the  time  when  this 
condition  fettered  enjoyment  or  after  the  expira- 
tion of  the  unreasonable  period  of  twenty -five  years 
would  be  void. 

If,  then,  a  strict  application  of  the  ride  against 
perpetuities  were  made  or  the  rule  against  unrea- 
sonable restriction  on  alienation  affecting  the  devo- 
lution of  title,  the  executory  devise  of  this  will  is  of 
no  validity.  The  rule  against  ])erpetuities  deals  only 
with  the  vesting  of  estates  and  not  with  the  en- 
joyment thereof.  But  an  executory  devise  which 
may  possibly  not  vest  for  a  period  over  twenty-one 
years  is  void.  This  executory  devise  does  not  de- 
pend on  lives  in  being  but  upon  an  arbitrary  twenty- 
five  year  period.  The  time  so  limited,  plus  the  ex- 
press condition  subsequent  as  to  alienation  for  the 
}>eriod,  prevent  the  devises  over  to  the  grandsons 
from  taking  effect. 
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Tlie  Court,  however,  does  not  necessarily  hold 
that  the  [49]  executory  devises  to  the  nephew  are 
invalid  upon  these  principles.  The  search  was  prose- 
cuted for  a  valid  ''intermediate  date"  after  the 
death  of  the  testatrix  without  going  to  the  extreme 
of  holding  the  death  of  Henderson  Brooke  Deady 
"at  any  time"  satisfied  the  intention. 

As  noted  above,  the  most  probable  date  of  full 
enjoyment  of  the  fees  given  respectively  to  the  sons 
and  grandsons  was  the  end  of  the  twenty-five  year 
period  during  which  Mrs.  Deady  did  not  desire  this 
Lot  One  sold  or  mortgaged.  The  full  enjoyment  was 
circumscribed  by  "express  condition"  to  that  effect 
as  to  each  parcel  thereof. 

No  other  "intermediate  date"  is  possible.  The 
death  of  Henderson  Brooke  Deady  is  not  contem- 
plated as  the  date  of  taking  effect  of  the  executory 
devise  as  has  already  been  shown.  Even  if  the  lives 
of  all  those  who  had  legacies  charged  agamst  this 
parcel  outlasted  the  twenty-five  years,  they  might 
each  have  died  and  so  the  rule  would  still  take 
effect.  But  a  reading  of  the  document  convinces  the 
court  that  the  twenty-five  year  date  was  controlling 
of  all  other  factors.  The  period  of  ten  years  is  un- 
questionably so  controlled  and  simply  provides  for 
a  different  distribution  of  the  income. 

The  question  of  whether  there  was  a  valid  trust 
arises  here,  but  does  not  affect  the  solution.-^  If  title 
in  fee  was  given  to  the  trustees,  the  trust  did  not 


25.     Closset  vs.  Burtchaell,  supra. 
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end  with  the  deatli  of  Henderson  Brooke  Deady, 
because  there  is  a  provision  for  continuance  by  the 
Bank  afterward.  The  same  difficulties  as  to  the 
period  of  distribution  by  the  trustees  arise.  Here 
tlie  twenty-five  year  period  still  is  controlling.  An 
executory  [50]  devise  dependent  upon  the  fee  given 
to  trustees  for  twenty-five  years  would  be  invalid. 
If  these  trustees  took  an  estate  for  years,  the  re- 
sult would  he  the  same,  because  an  executory  de- 
vise could  not  take  effect  thereafter.-"  The  court 
construes  the  will,  however,  as  providing  trustees 
to  manage  the  estate,  build  up  a  trust  fund  and 
to  pay  out  the  income  in  accordance  with  the  di- 
rections thereof  for  a  period  of  at  least  twenty-five 
years. 

If  this  conclusion  is  correct,  the  limitation  upon 
the  income  had  wo  effect  upon  the  devolution  of  the 
title.  The  clause  of  restrant  on  alienation  considered 
as  such  is  not  effective  as  against  the  son  and  grand- 
sons, as  holders  of  the  fees  of  the  different  parcels. 
But  there  is,  then,  no  criterion  as  to  an  "interme- 
diate date"  for  taking  effect  of  the  executory  devise, 
except  the  time  when  the  respective  devisees  would 
have  come  into  full  enjoyment  under  the  express 
condition. 

The  twenty-five  year  ])eriod,  then,  is  the  salient 
factor  of  the  will.  The  court  thus  arrives  at  the 
conclusion  that  no  valid  "intermediate  date"  can 
be  chosen  which  will  give  validity  to  the  executory 


26.     See  In  re  Johnston,  185  Pennsylvania,  139. 
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devise.  The  fee  was  given.  A  like  fee  was  given  the 
grandsons.  The  "conditions,  provisions  and  charges'* 
do  not  affect  the  passing  of  title.  The  fee  should 
not  be  cut  down,  except  by  a  clear  expression.  There 
is  no  clear  expression  as  to  an  intermediate  time 
for  the  taking  effect  of  the  executory  devise.  Wheth- 
er this  time  be  chosen  as  the  time  w-hen  distribution 
of  the  particular  property  was  to  be  made,  or  the 
time  when  the  trustees  were  to  go  out  of  control 
or  when  the  son  and  grandsons  were  to  [51]  receive 
the  full  enjoyment  of  the  respective  fees,  the  result 
is  the  same,  the  executory  devise  w^ould  be  invalid. 
If  this,  then,  were  the  expressed  intention  of  the 
testatrix,  effect  could  not  be  given  to  it,  since  the 
intent  offends  a  rule  of  public  2)olicy.-' 

The  rule,  formerly  supported  by  the  heavy  weight 
of  authority  and  still  by  resi)ectable  modem  deci- 
sions-'' in  the  United  States,  affords  a  method  of 
carrying  out  the  main  intention  of  the  testatrix. 
Such  decisions  rule  that  w'here  a  fee  is  given  to  be 
determined  upon  "death  without  issue",  that  in  the 
absence  of  an  expression  of  a  contrary  intention 
in  the  will,  if  the  original  donee  outlive  the  testator 
he  takes  in  fee  simple  absolute;  if  he  "die  without 
issue"  during  the  lifetime  of  the  testator,  the  gift 
over  takes  effect  by  way  of  substitution,  but  not 
by  executory  devise. 


27.  Closset  vs.  Burtchaell,  supra,  601. 

28.  In  re  Gulstine's  Estate,  166  Washington, 
325;  Will  of  Caldwell,  205  Wisconsin,  587;  Hull  vs. 
Hull,  101  Connecticut,  481. 
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The  existence  of  this  doctrine  in  Oregon  has  been 
denied  by  ini])]ication-''  and  b}'  implication  affirmed'"^ 
by  the  Supreme  Court  of  the  State.  But  the  inten- 
tion in  this  particular  will  to  give  the  fee  is  clear. 
Henderson  Brooke  Deady  was  obviously  the  fa- 
vorite son.  Another  ]>ortion  of  the  property  is 
given  him  in  fee  sim])le.  He  is  named  as  the  prin- 
cipal legatee.  He  is  one  of  the  residuary  legatees. 
He  is  chief  devisee  of  the  income.  He  is  a  trustee 
mider  the  will.  The  creation  of  the  trust  to  ])ay  off 
the  mortgage  was  an  attempt  to  assure  Henderson 
Brooke  Deady  of  an  estate  clear  of  indebtedness  at 
the  end  of  a  period  of  time  which  [52]  the  law  holds 
imreasonable.  But  it  gives  no  indication  that  he  was 
not  to  have  fee  title. 

The  Oregon  court  have  not  construed  the  words 
''die  without  issue''  to  import  "indetinite  failure  of 
issues",  and  the  probabilities  are  will  never  do  so. 
Since  the  state  was  not  created  until  1859  and  the 
older  constructions  were  then  passing  away,  it 
would  seem  anomalous  in  a  jurisdiction  where  en- 
tailed estate  have  never  been  recognized  to  do  so. 
But  the  judges  of  the  common  hiw  so  held,''^  and 
earlier  there  might  have  been  a  tendency  to  follow 
the  majority  of  American  precedent.  The  tendency 


29.  Bilyeu  vs.  Crouch,  supra;  Rowland  vs.  War- 
ren, supra. 

30.  Imbrie  vs.  Hartrampf,  supra. 

31.  Oregon  Laws,  1843,  page  100;  Oregon  Con- 
stitution, Article  XVIII,  Sec.  7 ;  Rowland  vs.  War- 
ren, supra,  129;  Barber  vs.  Pittsburg,  Fort  Wayne 
&  Chicago  Railway  Company,  supra,  83. 
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of  the  eoiii't  at  present,  would  be  to  examine  the 
context  of  the  will  and  seek  a  guide  to  the  meaning 
of  the  testatrix.  If  the  search  for  a  detinite  expres- 
sion failed  or  tlie  express  desire  might  be  against 
j)ub]ic  i)olicy,  the  court  would  avoid  the  conse- 
quences of  a  holding  that  these  words  imported 
"indefinite  failure  of  issue"  by  use  of  the  *' substi- 
tutional rule"  where,  as  here,  the  intent  to  give  a 
fee  to  the  first  taker  is  clearly  expressed.  The  car- 
dinal factor  of  the  intention  of  the  testatrix  w^ould 
thus  be  carried  out.  The  preference  for  early  vesting 
of  estates  delineated  by  the  decisions  of  the  Oregon 
court  would  have  its  effect.  The  rule  against  cutting 
down  a  fee  given  in  an  early  clause  of  a  will  has 
compelling  influence  and  would  be  thus  carried 
out.  If  the  court  looked  at  the  clause  as  an  attempt 
to  create  a  fee  tail  in  Henderson  Brooke  Deady  the 
construction  w^ould  be  the  same."-  [53] 

Argument  is  made  that  the  words  '^ subject  to" 
in  the  third  clause  prevent  this  construction,  but 
the  court  has  already  noted  that  the  seventh  item 
was  not  thereby  referred  to.  It  is  also  said  that 
the  word  "vest"  in  the  seventh  item  refers  to  a 
time  after  the  death  of  the  testatrix,  but  inasmuch 
as  this  word  is  used  m  connection  with  the  phrase 
"I  give  and  devise",  it  seems  more  reasonable,  all 
other  things  being  equal,  to  refer  them  to  the  date 
of  the  death  of  Mrs.  Deady. '^ 


82.     Fee   tail   abolished   in   Oregon,    Sec.   63-105, 
Oregon  C^ode  1930. 

33.     See  Fowler  vs.  Duhme,  143   Indiana,  248. 
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The  will  of  the  testatrix  can  be  carried  out  by  the 
ap])lieation  of  this  doctrine.  She  intended  Hender- 
son Brooke  Deady  to  liave  a  fee.  She  intended 
this  fee  to  be  subject  to  the  "conditions,  provisions 
and  charges''  set  out.  If  this  construction  is  carried 
out  the  fee  will  still  be  subject  to  these,  so  far  as 
valid.  She  intended  to  control  her  property  far 
into  the  future.  Therefore,  a  sale  either  during  a 
period  of  twenty-five  years  by  her  sons  or  her 
grandsons  would  be  contrary  to  her  intention.  But 
this  desire  to  hold  the  property  intact  cannot  be 
carried  out  fully.  'Ilie  construction  carries  out  the 
will  of  the  testatrix  as  far  as  possible. 

The  suit  is  brouglit  in  time,  as  the  i)oint  of  attack 
is  not  the  construction  of  the  will  or  the  recovery 
of  the  property,  but  an  accoimting  for  the  income 
to  which  plaintiff  claims  to  have  been  entitled  since 
the  death  of  his  mother. 

The  motion  to  dismiss  is  overruled. 

[Endorsed]:  Filed  December  1,  1939.  G.  H. 
Marsh,  Clerk,  By  F.  L.  Buck,  Chief  Deputy.  [54] 
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And  afterwards,  to  wit,  on  the  31st  day  of  Janu- 
ary, 1940,  there  was  duly  filed  in  said  Court,  an 
Answer  to  Auiended  Complaint  in  words  and  fig- 
ures as  follows,  to  wit :  [55] 

['I'itle  of  District  Court  and  Cause.] 

ANSWER 

The  defeiidants  answer  the  amended  complaint 
herein  as  follows: 

First  Defense 

The  amended  comi:)laint  fail^  to  state  a  claim 
against  the  defendants,  or  any  of  them,  upon  which 
relief  can  be  granted,  in  that  it  fails  to  show^  that 
the  plaintiff  has  any  interest  in  the  property  in 
question. 

Second  Defense 

The  amended  complaint  contests  the  validity  of 
the  Avill  of  Lucy  A.  H.  Deady,  and  said  will  was 
admitted  to  probate  more  than  one  year  prior  to 
the  commencement  of  this  suit. 

Third  Defense 
Any   right  of   action   set   forth    in   the   amended 
complaint  did  not  accrue  within  the  ten  years  next 
preceding  the  commencement  of  this  suit. 

Fourth   Defense 
I. 
Defendants   are  without   knowledge   or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of 
the   allegations   contained  in   Paragraph   I   of   the 
amended  complaint. 
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II. 

Admit  the  allegations  contained  in  Paragraphs 
II,  III,  and  IV.  [56] 

III. 

Answering  Paragraph  V,  admit  that  on  August 
29,  1923,  Lucy  A.  H.  Deady  was  seized  in  fee  of  the 
real  property  described  in  said  ])aragraph ;  that  she 
died  on  said  date  leaving  the  last  will  and  testament 
of  which  a  substantial  copy  is  set  out  in  said  para- 
graph ;  that  said  will  was  duly  and  regularly  proved 
and  admitted  to  probate  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Multnomah  County  on  the  5th 
day  of  September,  1923,  and  Letters  Testamentary 
were  issued  on  the  15th  day  of  September,  1923,  to 
Joseph  Simon  and  Henderson  Brooke  Deady  as 
executors  thereof,  and  administration  of  the  estate 
was  had  thereunder;  that  said  estate  was  closed  on 
the  6th  day  of  March,  1936,  and  The  First  National 
Bank  of  Portland,  then  the  Executor  thereof,  was 
discharged;  that  the  real  property  described  in  said 
paragraph  constituted  the  major  portion  of  said 
Lucy  A.  H.  Deady 's  estate,  and  at  the  time  of  her 
death  was  profitably  leased  for  a  long  period  of 
years  and  was  yielding  substantial  revenue;  and 
that  said  lease  is,  in  a  modified  form,  still  in  exist- 
ence and  has  a  number  of  years  to  run.  Except  as 
herein  admitted,  defendants  deny  the  allegations 
contained  in  said  paragi*aph. 
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IV. 

Admit  the  allegations  contained  in  Paragraph  VT, 
except  as  to  the  date  of  the  Letters  Testamentary, 
which  date  is  1933  instead  of  1923. 

V. 

Answering  Paragraph  VII,  admit  that  Charlotte 
Howell  Deady  died  on  or  about  the  12th  day  of  July, 
1935.  Defendants  are  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  remaining  allegations  contained  in  said  para- 
graph. 

VI. 

Answering  Paragraph  VIII,  admit  that  there  is 
a  controversy  between  the  plaintiff  and  the  defend- 
ants herein  involving,  in  part,  the  construction  and 
legal  interpretation  of  the  will  of  Lucy  A.  H. 
Deady;  that  the  plaintiff  makes,  among  others,  the 
claims  and  contentions  set  out  in  Subparagraphs 
(a),  (b),  (c),  and  (d) ;  that  the  defendants  con- 
tend that  under  the  will  of  Lucy  A.  H.  Deady  there 
was  devised  to  Henderson  Brooke  Deady  a  defeasible 
fee  estate  in  Lot  T,  [57]  Block  212,  City  of  Portland, 
Oregon,  subject  to  be  defeated  upon  his  death  with- 
out issue,  and  a  power  of  appointment  to  be  exer- 
cised by  him  in  favor  of  his  wife  as  provided  in  the 
Eightli  Item  of  said  will,  and  that  u])on  the  death  of 
Henderson  I>rooke  l^eady  without  issue  his  said 
estate  in  said  Lot  1,  Block  212,  was  defeated  and  his 
widow,  Charlotte  Howell  Deady,  received  only  the 
interest   created   by   his   exercise   of  the   power  of 
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appointment,  and  did  nut  i-eceive  an  estate  of  in- 
heritance in  said  property.  Except  as  herein  ad- 
mitted, defendants  deny  the  allegations  contained  in 
said  paragraph. 

VII. 

Answering  Paragraph  IX,  admit  that  Joseph 
Simon,  surviving  executor  and  trustee  of  the  estate 
of  Lucy  A.  H.  Deady,  died  on  the  14th  day  of 
February,  1935  (erroneously  stated  in  the  amended 
complaint  to  be  1934),  and  the  defendant  First  Na- 
tional Bank  was,  on  the  27th  day  of  February,  1935 
(erroneously  stated  in  the  amended  complaint  to 
be  1934),  appointed  and  qualified  as  executor 
thereof,  and  continued  as  such  until  the  6th  day  of 
March,  1936,  when  the  estate  of  Lucy  A.  H.  Deady 
was  closed  and  said  bank  discharged  as  executor; 
that  said  bank  ever  since  has  managed  and  con- 
trolled said  Lot  1,  Block  212,  and  collected,  received, 
and  disbursed  the  income  therefrom  as  trustee  of 
said  estate;  that  the  ]:)laintiff  does  not  know  the 
amount  of  money  received  by  said  bank  from  said 
property  since  the  6th  day  of  March,  1936,  and  the 
disposition  thereof;  that  a  ])ortion  of  said  income 
has  been,  and  is  being,  paid  to  the  defendants  Mat- 
thew Edward  Deady  and  Hanover  Deady  by  said 
bank;  that  plaintiff  has  made  a  demand  upon  each 
of  the  defendants  for  an  accounting  of  the  income 
and  profits  and  for  payment  to  him  of  a  share 
thereof;  that  the  defendants  have  not  rendered  su(;h 
an  accounting  or  ])aid  over  to  the  ])laintifP  any  part 
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of  tlic  income,  and  now  refuse  to  do  so,  and  deny 
that  plaintiff  has  any  right  therein;  and  that  the 
defendant  bank  intends  to  continue  to  manage  and 
control  said  property  and  receive  and  disburse  the 
rents  and  profits  therefrom  without  paying  any  part 
thereof  to  the  plaintiff.  Except  as  herein  admitted, 
defendants  deny  the  allegations  contained  in  said 
paragraph. 

VIII. 
Answering  Paragraph  X,  deny  that  plaintiff  is 
entitled  to  any  remedy  at  law  [58]  or  in  equity. 

Fifth  Defense 

The  Estate  of  Henderson  Brooke  Deady,  through 
whom  the  plaintiff  claims,  has  not  been  closed,  and 
no  order  has  been  entered  therein  taking  the  right 
to  possession  of,  or  to  the  rents  and  profits  from, 
Lot  1,  Block  212,  City  of  Portland,  Oregon,  from 
the  Executor  of  the  Estate  of  Henderson  Brooke 
Deady. 

Sixth  Defense 

The  Estate  of  Charlotte  Howell  Deady,  through 
whom  ])laintiff  claims,  has  not  been  closed  and  no 
order  has  been  entered  therein  taking  the  right  to 
possession  of,  or  to  the  rents  and  profits  from.  Lot  1, 
Block  212,  City  of  Portland,  Oregon,  from  the 
Executor  of  the  Estate  of  Charlotte  Howell  Deady. 

Seventh  Defense 
Lucy  A.  H.  Deady,  by  the  language  used  in  her 
will,  intended  to  give  Henderson  Brooke  Deady  only 
a  defeasible  fee  in  Lot  1,  Block  212,  City  of  Port- 
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land,  Oregon,  subject  to  be  defeated  in  favor  of 
Hanover  Deady  and  Matthew  Edward  Deady  by 
Henderson  Brooke  Deady 's  death  under  the  circum- 
stances under  which  it  occurred. 

Eighth  Defense 
Henderson  Brooke  Deady,  Hanover  Deady,  ]\Iat- 
thew  Edward  Deady,  Joseph  Simon  (mentioned  in 
the  will  of  Lucy  A.  H.  Deady),  and  the  defendant 
The  First  National  Bank,  and  Charlotte  Howell 
Deady  (mentioned  in  the  will  of  Henderson  Brooke 
Deady),  and  Robert  H.  Strong,  the  Executor  of  the 
Estate  of  Henderson  Brooke  Deady,  at  all  times  con- 
strued the  will  of  Luc}^  A.  H.  Deady  to  mean,  and 
said  Lucy  A.  H.  Deady  to  intend  by  said  will,  that 
Henderson  Brooke  Deady,  upon  the  death  of  the 
testatrix,  received  only  a  defeasible  fee  in  Lot  1, 
Block  212,  City  of  Portland,  Oregon,  subject  to  be 
defeated  by  his  death  without  leaving  issue. 

Ninth  Defense 
Henderson  Brooke  Deady,  from  the  death  of  Lucy 
A.  H.  Deady  to  the  time  of  his  own  death,  repre- 
sented to  the  defendants  Hanover  Deady  and  Mat- 
thew Edward  Deady  that  Lucy  A.  H.  Deady,  by  her 
wdll,  intended  to  and  did  give  him  (Henderson 
Brooke  Deady)  only  a  defeasible  fee  in  Lot  1,  Block 
212,  City  of  Portland,  [59]  Oregon,  which  would  be 
defeated  in  favor  of  Hanover  and  Matthew  ui)ou 
Henderson's  death  without  leaving  issue,  and  that 
under  the  w411  of  said  Lucv  A.  H.  Dead\'  he  received 
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siicli  an  estate  in  said  property,  and  that  upon  his 
death  without  leaving  issue  his  interest  in  the  pro])- 
erty  would  go  to  them,  subject  to  the  power  of  ap- 
pointment in  favor  of  his  wife  given  him  in  said 
will;  and  Henderson  Brooke  Deady  intended  them 
to  act  upon  said  representations,  and  they  did  act 
thereon  to  his  benefit  and  their  detriment.  Hender- 
son Brooke  Deady  at  all  times  acquiesced  in  that 
interpretation  of  the  will,  elected  to  accept  that  in- 
terest, and  waived  any  other  interest.  And  the  Exec- 
utor of  the  Estate  of  Henderson  Brooke  Deady  ac- 
cepted and  acquiesced  in  that  interpretation  of  tlie 
will  of  Lucy  A.  H.  Deady.  And  Charlotte  Howell 
Deady  accepted,  acquiesced  in,  and  elected  to  take 
under  that  interpretation  of  Lucy  A.  H.  Deady 's 
will.  And  the  plaintiff  is  estopped  to  claim  that 
Henderson  Brooke  Deady  had  any  other  or  diifer- 
ent  estate  or  interest  in  the  property. 

Tenth  Defense 
From  the  death  of  Lucy  A.  H.  Deady  in  August, 
1923,  u])  to  the  bringing  of  this  suit  in  July,  1936, 
the  plaintiff  and  the  persons  through  whom  he  claims 
knew  that  the  executors  of  the  estate  of  Lucy  A.  H. 
Deady  and  the  defendants  herein  considered  and 
were  acting  upon  the  basis  that  Henderson  Brooke 
Deady  received  under  the  will  of  Lucy  A.  H.  Deady 
only  a  defeasible  fee  in  Lot  L  Block  212,  City  of 
Portland,  Oregon,  together  with  the  power  of  a]v 
]H^intment  given  him  in  said  will;  and  until  shortly  be- 
fore the  bringing  of  this  suit  no  claim  was  made  l)y 
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the  plaintiff,  or  any  person  tlirougli  wlioni  he  claims, 
that  Henderson  Brooke  Deady  received  imdei'  said 
will  any  other  estate  in  said  Lot  1,  Block  212.  And 
no  such  claim  was  made  until  after  the  death  of  tlie 
attorney  who  prepared  the  will,  the  witnesses 
thereto,  the  executors  named  in  said  will,  and  otlici' 
persons  having  information  and  knowledge  concern- 
ing, and  who  would  be  able  to  give  testimony  to  meet, 
the  issues  raised  by  the  the  amended  complaint, 
and  until  after  the  lo.ss  or  destruction  of  documen- 
tary and  other  evidence  bearing  on  said  issues.  The 
testimony  of  said  witnesses  and  said  other  evidence 
are  irreplaceable.  The  right  of  action  set  forth  in 
the  amended  complaint  is  barred  by  laches,  and  to 
allow  the  ])laintiif,  under  the  circumstances,  to  as- 
sert v  [60]  at  this  late  date  the  claim  he  makes 
against  these  defendants,  or  any  of  them,  is  contrary 
to  equity  and  good  conscience. 

Wherefore,  defendants  T)ray  that  the  ])laintiff's 
amended  complaint  be  dismissed,  and  that  judgment 
and  decree  be  entered  for  the  defendants  and  for 
their  costs  and  disbursements  herein. 

SIMON,  GEARIN,  TIUMPHBF.YS  &  FRP]E1) 
EDGAR  FREED 

Attorneys  for-  the  Defendants 
1111  Failing  Building 
Portland,  Oregon 

[Endorsed] :  Filed  January  31, 194.9.  G.  H.  Marsh, 
Clerk,  by  F.  L.  Buck,  Chief  De|)iity.  [61] 
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And  afterwai'ds,  to  wit,  on  Monday,  the  23rd  day 
of  December,  1940,  the  same  being  the  42nd  Judi- 
cial day  of  the  Regular  November,  1940,  Term  of 
said  Court;  present  the  Honorable  James  Alger 
Fee,  United  States  District  Judge,  presiding,  the 
follo^^ing  proceedings  were  had  in  said  cause,  to 
wit :  [62] 

[Title  of  District  Court  and  Cause.] 
PRETRIx\L  ORDER 

Til  is  suit  coming  on  regularly  for  pre-trial,  the 
plaintiff  appeared  by  Robert  F.  Maguire  and  Don- 
ald K.  Grant,  his  attorneys,  and  defendants  ap- 
peared by  Edgar  Freed  and  Nicholas  Jaureguy, 
their  attorneys.  And  the  ap])lication  of  the  new 
Rules  of  Federal  Procedure  for  District  Courts 
of  the  United  States  having  been  deferred  by  order 
of  this  court  until  after  its  ruling  upon  defendants' 
motion  to  dismiss,  it  was  stipulated  by  said  parties 
that  this  pre-trial  and  the  embodiment  of  the  facts 
and  issues  of  this  case  in  the  pre-trial  order  should 
not  prejudice  any  rights  the  defendants  might 
now  have  by  reason  of  the  overruling  of  their  said 
motion  to  dismiss. 

Thereupon,  the  parties  further  stipulated  that 
the  following"  are 


'& 


AGREED  FACTS 

I. 

That   ])laintiif  is   a   citizen   and   resident   of  the 
State  of  Connecticut  and  is  one  and  the  same  per- 
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son  as  Richard  Howell  Biisck,  a  son  of  Charlotte 
Howell  Deady,  who  is  named  in  the  last  will  and 
testament  of  the  said  Charlotte  Howell  Deady  as 
her  sole  legatee  and  devi.see,  all  of  which  more  fully 
appears  from  the  last  will  and  testament  of  the 
said  Charlotte  Howell  Deady,  a  coi)y  of  which  is 
plaintiff's  pre-trial  exhibit  number  2.  [63] 

II. 

That  the  defendants,  Matthew  Edward  Deady  and 
Hanover  Deady  are  citizens  and  residents  of  the 
State  of  Oregon. 

III. 

That  the  defendant,  The  First  National  Bank  of 
Portland,  is  a  nationjil  banking  association  organ- 
ized and  existing  under  the  national  banking  laws 
of  the  United  States  of  America  with  its  office 
and  principal  ])lace  of  business  in  the  City  of 
Portland,   State   of  Oregon. 

IV. 

'lliat  the  controversy  herein  involves  money  and 
property  rights  exclusive  of  interest  and  costs  of  a 
value  in  excess  of  $8,000.00. 

V. 

That  on  and  before  the  29th  day  ol'  August,  1923, 
the  said  Lucy  A.  H.  Deady  was  seized  in  fee  of  the 
following  described  real  ])ro})erty  located  and  situ- 
ated in  the  City  of  Portland,  County  o\'  Multnomah, 
State  of  Oregon,  towit: 
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Lot  One  (1),  Block  'Ww)  Hundred  and  Twelve 
(212),  City  of  Portland,  together  with  the 
tenements,  hereditaments  and  appurtenances 
thereunto  belonging  or  in  anywise  appertain- 
ing. 

1'hat  on  or  about  .said  date  the  said  Lucy  A.  H. 
Deady  died  leaving  a  last  will  and  testament;  that 
said  will  was  duly  and  regularly  proved,  admitted 
to  probate  in  the  Circuit  Court  of  the  State  of 
Oregon  for  Multnomah  County,  Probate  Depart- 
ment, on  the  5th  day  of  Se])tember,  1928;  that  let- 
ters testamentary  issued  out  of  said  court  on  the 
15th  day  of  Se])tember,  1923,  to  Joseph  Simon 
and  Henderson  Brooke  Deady  as  executors  of  the 
last  will  and  testament  of  the  said  Lucy  A.  H. 
Deady,  deceased,  and  administration  of  the  estate 
of  the  said  Lucy  A.  H.  Deady  was  had  thereinider; 
that  said  estate  was  closed  and  the  First  National 
Bank,  then  the  executor,  was  discharged  on  the 
6th  day  of  March,  1936;  that  said  last  will  and 
testament  of  the  said  Lucy  A.  H.  Deady  in  words 
and  figures  is  substantially  as  follows,  to-wit:  [64] 

In  the  Name  of  God,  Amen:  I,  Lucy  A.  H. 
Deady,  of  Portland,  Oregon,  widow  of  the 
later 

Matthew  P.  Deady,  make  this  the  following 
my 

Last  Will  and  Testament,  that  is  to  say: 

First:  I  wdll  and  direct  that  all  my  just 
debts  and  fmieral  expenses  be  paid. 
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Second:  1  request  and  direct,  tliat  my  Ixxly 
be  interred  by  the  side  of  my  bite  Imsbjmd, 
Matthew  P.  Deady,  in  Rivei'view  Cemetery. 

Third:  Subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made,  I  give, 
devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two  tliirds  of  T^ot 
numbered  One  (1)  in  Block  numbered  Two 
Hundred  and  Twelve  (212)  of  the  Tity  of 
Portland,   Oregon. 

Fourth:  Sul)ject  to  like  conditions,  pro- 
visions and  charges  thereon,  I  give,  devise  and 
l)e({ueath  to  my  two  grandsons,  Matthew  Va\- 
ward  Deady  and  Hanover  Deady,  the  remaining 
undivided  one-third  of  said  Lot  1,  Block  212, 
Portland,  Oregon. 

Fifth:  I  direct  that  from  the  income  deriv{Ml 
froui  said  Lot  numbered  1  in  Block  numlxM-ed 
212,  there  be  paid  to  Mary  E.  Deady,  widow  of 
my  deceased  son,  Edward  Xesbith  Deady,  tlic 
suui  of  $150.00  j)er  month  during  the  tei-iii  of 
lier  natural  life,  and  that  there  be  ))ni(l  to 
Marye  Thompson  Deady,  who  was  the  wife  of 
my  son  Paul  R.  Deady,  the  sum  of  $75.00  jxq- 
moutli,  so  long  as  she  survives  and  remains  un- 
married. 

1  further  direct  that  the  remainder  of  the 
income  derived  from  the  real  property  shall 
be  distiibuted  as  follows: 

(a)  To  the  ])ayment  of  each  of  my  gi-aicl- 
sons, — Matthew    Edward   Deady   and    Hanover 
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Deady,  tlie  sum  of  $100.00  per  month,  and  the 
remainder  of  said  income  shall  be  paid  to  my 
son,  Henderson  Brooke  Deady.  Such  division  of 
the  income  derived  from  the  said  real  property 
to  continue  during  the  lifetime  of  my  son,  Hen- 
derson Brooke  Deady. 

Provided  further,  that  from  the  inconu^  de- 
rived from  said  real  proy)erty,  and  before  tlie 
distribution  of  the  same,  there  shall  be  paid 
therefrom,  the  inheritance  tax  properly  charge- 
able against  my  estate,  or  the  legacies  or  di- 
visions made,  and  after  the  payment  of  such  in- 
heritance tax,  there  shall  be  created  a  .sinking- 
fund  of  not  less  than  $1000.00  nor  more  than 
$2500.00  per  year,  in  disecretion  of  my  Execu- 
tors for  the  purpose  of  retiring  and  paying 
off  the  mortgage  debt  created  and  existing 
against  said  Lot  numbered  1,  Block  numbered 
212. 

Sixth:  I  will  and  direct  that  said  Lot  num- 
bered One  (1)  in  Block  numbered  Two  Hun- 
dred and  Twelve  (212),  Portland,  Oregon,  shall 
neither'  be  mortgaged,  partitioned,  sold,  or 
otherwise  encumbered  by  my  devisees  exc('i)t 
for  the  improvement  of  the  same,  until  the  ex- 
j)iration  of  twenty-five  (25)  years  from  tlie 
date  of  my  decease,  and  the  devises  to  my  said 
son  Henderson  Brooke  Deady,  and  to  my  grand- 
sons, Matthew  Edward  Deady  and  Hanover 
Deady,  contained  in  items  three  and  four  here- 
of,  are   upon  the   express  condition   that   said 


vs.  Richard  TloirclJ  77 

pro])erty  shall  not  be  dis])o.spd  of  or  (Miciiin- 
bered  during  the  ])eriod  aforesaid.  I^ovided, 
however,  that,  said  real  pro])erty  may  be  e^i- 
cnnibered  hy  mortgage  to  renew  the  ])resent 
mortgage,  or  such  portion  thereof  as  may  from 
time  to  time  remain  unpaid. 

Seventh:  That  in  the  event  my  son  Hender- 
son Brooke  Deady  die  without  issue,  the  un- 
divided two-thirds  of  I^ot  numbered  1  in  Block 
[65]  numbered  'il'i,  sliall  vest  in  my  grandsons 
hereinbefore  named,  and  1  give  and  devise  tho 
same  to  my  said  grandsons. 

Eighth:  I  authorize  and  ])ermit  my  son 
Henderson  Brooke  Deady,  if  he  so  elects  to 
do,  to  bequeath  by  last  Will  and  Testament  to 
his  wife  (if  he  then  has  a  wife),  the  income 
that  would  have  been  derived  by  him  if  living, 
from  the  two-thirds  of  T.ot  1,  Block  212,  ('ity 
of  Portland.  Such  bequest  to  continue  only  dni- 
ing  the  lifetime  of  the  widow  of  said  Hender- 
son Brooke  Deady. 

Ninth:  The  monthly  ])ayments  dii'ected  to 
be  made  to  my  grandsons,  and  the  residue  of 
income  directed  to  be  paid  to  my  son  Hender- 
son Brooke  Deady,  provided  for  in  Item  Fiftli 
of  this  Will,  shall  continue  for  a  jxM'iod  oF 
ten  years  after  my  deatli,  and  tliereiipoii  mid 
thereafter  the  net  income  derived  from  said 
Lot  1  in  Block  212  of  the  City  of  Porthmd, 
shall  follow  the  title  and  ownershij)  of  said  7'eal 
])i'operty,   and   shall   be  distributed,   two-tjiirds 
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tu  my  soil  Henderson  Brooke  Deady,  and  the 
remaining-  one-third  to  my  two  grandsons,  sub- 
ject to  tlie  iKiyment  of  the  legacies  bequeathed 
to  Mary  E.  Deady  and  Marye  Thompson  Deadj^ 
in  said  Fifth  item  specified.  It  is  my  wish  that 
my  executors  provide  out  of  the  residue  of  the 
income  bequeathed  to  iny  son,  Henderson 
Brooke  Deady,  in  Item  Fiftli,  funds  at  tlieir 
discretion,  to  further  any  legitimate  or  wortli}' 
aml)ition  or  aim,  other  than  busmess  ventures 
which  my  grandsons  Matthew,  Paul  and  Han- 
over or  either  of  them,  may  undertake  or  en- 
tertain. 

Tenth:  I  give,  devise  and  bequeath  to  mv  s(»ii 
Henderson  Brooke  Deady,  that  certain  i)arcel 
of  real  estate  situated  and  being  in  Mountain 
View  Park  heretofore  conveyed  to  me  by  i^iy 
son  Edward  Nesmith  Deady. 

Eleventh :  I  give  and  bequeath  to  my  grand- 
son Hanover  Deady  my  law  library. 

Twelfth :  All  the  rest,  residue  and  remainder 
of  the  property  of  Avhich  I  shall  be  seized,  of 
whatever  nature  and  wheresoever  situated,  I 
give,  devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady  and  to  my  grandsons  Matthov, 
Edward  Deady  and  Hanover  Deady;  to  Hen- 
derson Brooke  Deady  the  undivided  two  thirds 
thereof,  and  to  Matthew  Edward  Deady  the  un- 
divided one-sixth  thereof,  and  to  Hanover 
Deady  the  remaining  undivided  one-sixth  there- 
of. 
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Lastly:  I  liorc'by  iiomiiinlc  and  ap])oint  my 
son  Henderson  Brooke  Deady,  and  my  I'ricjid 
Josepli  Simon,  of  Portland,  Oregon,  to  l:c  tlie 
Executors  of  tliis  my  Last  Will  and  Testament, 
and  also  Trustees  to  manai^e  my  est;ite,  and  T 
direct  that  no  bond  or  security  shall  be  required 
of  them  as  such  Executors  or  Trustees.  T  also 
direct  tliat  in  the  event  of  tlie  death,  resi<>na- 
tion  or  disqualification  of  all  of  my  said  P]x- 
ecutors,  and  Trustees  named  herein,  the  Secur- 
ity Savings  and  Trust,  Com])any,  of  Portland, 
Oregon,  shall  then  com])lete  the  execution  oC 
said  Estate,  and  serve  as  Trustee  thereof. 

T  hereby  revoke  all  former  wills  ))y  me  at 
any  time  made. 

In  Witness  Whereof,  I  have  hereimto  set 
my  hand  and  seal  this  the  29th  da>'  of  July, 
A.  1).  1920,  at  Portland,  Oregon. 

(Signed)  LUCY  A.  H.  PEADY  (Seal) 

The  above  instrument,  of  writing  was  signed 
by  Lucy  A.  H.  Peady,  the  Testatrix  therein 
named,  in  the  presence  of  us,  wiio  at  her  re- 
quest and  in  her  ])resence,  and  in  the  presence 
of  each  other  have  subsci-ibed  oiii-  nanH's  as 
witnesses  thereto. 

(Signed)  (TIESTEK  \'.  DOLIMI,  h»esidin- 
at  Portland,  Or. 

(Signed)  J.  V.  BEACH,  Residin-  a1  Port- 
land, ())•.  [()b] 
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That  tlie  real  property  first  described  in  this  par- 
agraph constituted  the  major  i)ortion  of  said  Lucy 
A.  H.  Deady's  estate,  and  at  the  time  of  her  death 
was  profitably  leased  for  a  long  period  of  years 
and  was  yielding  substantial  revenue ;  and  that  said 
lease  is,  in  a  modified  form,  still  in  existence  and 
has  a  number  of  years  to  rmi. 

VI. 

That  after  the  death  of  Lucy  A.  H.  Deady,  no 
conveyance  of  am^  title  to  said  proi)erty  was  niade 
by  Henderson  Brooke  Deady  during  his  lifetime 
and  that  the  said  Henderson  Brooke  Deady  died 
having  had  no  issue  and  leaving  no  issue  him  sur- 
viving, on  or  about  the  28th  day  of  May,  1933,  leav- 
ing a  last  will  and  testament  wherein  and  where- 
by he  devised  and  bequeathed  all  of  his  pro])ei'ty, 
real  and  personal,  to  his  wife,  Charlotte  Howell 
Deady;  that  a  copy  of  the  last  will  and  testament 
of  said  Henderson  Brooke  Deady  is  plaintiff's  pre- 
trial Exhibit  1;  that  the  said  last  will  and  testa- 
ment was,  on  the  18th  day  of  July,  1933,  duly  and 
regularly  proved  and  admitted  to  probate  in  the 
Circuit  Court  of  Multnomah  County,  State  of  Ore- 
gon, Department  of  Probate,  and  administration 
of  said  estate  conuiienced  thereunder  by  letters  dated 
July  18,  1933,  appointing  Robert  H,  Strong  as  ex- 
ecutor thereof,  who  thereafter  and  on  the  18th  day 
of  July,  1933,  duly  qualified  and  became  such  ex- 
ecutor; that  on  July  18,  1933,  Robert  H.  Strong 
named  in  said  will  as  executor,  filed  his  petition  for 
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tlie  probate  thereof,  and  a  copy  of  said  ])etiti()ii  is 
defendants'  pre-trial  Exliil)it  A;  and  on  June  14, 
1935,  said  Eobert  H.  Strong,  as  such  executor,  filed 
the  inventory  and  a])praisement  of  said  estate,  and 
a  copy  of  said  inventory  and  appraiseuK^nt  is  de- 
fendants' pre-trial  Exhibit  B, 

VII. 

That  the  said  Charlotte  Howell  Deady  died  on 
or  about  the  12th  day  of  July,  1935,  leaving  a  last 
will  and  testament  wherein  [67]  and  whereby  she 
devised  and  bequeathed  all  of  her  pro])erty,  real, 
])ers()nal  and  mixed,  to  the  i)laintiff,  her  son,  other- 
Avise  known  and  named  in  said  will  as  Richard 
Howell  Busck;  that  a  copy  of  said  last  will  and 
testament  of  the  said  (^harlotte  Howell  Deady  is 
plaintiff's  pre-trial  Exhibit  2;  that  on  the  22nd  day 
of  July,  1935,  said  last  \\\\\  and  testament  of  the 
said  Charlotte  Howell  Deady  was  duly  and  reii- 
ularh^  proved  and  admitted  to  probate  in  the  State 
of  Connecticut  and  that  on  said  date  the  ])laintift* 
herein  was  appointed  and  qualified  as  executor  of 
the  said  last  will  and  testament  of  the  said  Char- 
lotte Howell  Deady. 

That  all  steps  U])  to  and  incliidin.i;-  the  filing  of 
the  final  account  have  been  taken  in  tlie  adminis- 
tration of  said  estate;  that  the  creditors  of  said 
Charlotte  Howell  Dead}'  have  been  i)ai(l  and  that 
upon  the  termination  of  this  suit  and  the  determin- 
ation of  any  estate  tax  or  inheritance  tax  which 
mav  be  due  bv  reason  of  anv  iiitci'(\si  in  said  Ti<>t  1, 
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Block  212,  Portland,  which  may  be  deterniinecl  to 
have  passed  to  j^laintiff,  said  estate  will  be  read}' 
fov  |)u])licatioii  of  final  notice  and  closing.  That  no 
report  has  yet  been  made  by  the  executor  of  said 
estate  relative  to  Federal  Inheritance  Taxes. 

VIII. 

That  there  exists  between  the  plaintiff  and  de- 
fendants herein  an  actual  bona  fide  and  justifiablo 
controvers.y  w'ithin  the  meaning  of  the  ])rovisi(^iis 
of  Title  28  U.  S.  C.  A.,  Sec.  400,  which  said  am- 
troversy  involves  in  part  the  construction  and  legal 
interpretation  of  the  said  last  will  and  testament 
of  the  said  Lucy  A.  H.  Deady  and  depends  for  its 
determination  uj^on  a  judicial  declaration  of  the 
legal  rights  of  this  plaintiff  thereunder;  but  in  ad- 
mitting the  existence  of  this  controversy,  the  de- 
fendants do  not  waive  any  of  their  defenses  in- 
volved in  the  issues  of  laAv  hereinafter  set  forth,  and 
do  not  admit  that  the  plaintiff  is  a  proper  ]^a]'t>'  to 
bring  this  suit,  or  that  necessary  parties  are  not 
lacking;  that  the  said  controvers}^  is  substantially 
as  follows : 

(a)  That  the  plaintiff,  as  successor  in  inter- 
est, [68]  by  successive  testamentary  devises  of  Hen- 
derson Brooke  Deady  as  hereinbefore  alleii'(Ml, 
claims  and  asserts  that  he  is  the  owner  in  fee  simple 
of  an  undivided  two-thirds  of  said  Lot  1,  Block  212, 
Portland,  Oregon,  and  is  entitled  to  two-thirds  of 
the  rents,  profits  and  income  therefrom,  subject 
only  to  a  charge  thereon  for  payment  of  the  lega- 
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eies  and  annuities  in  said  will  contained  from  and 
after  the  12th  day  of  July,  1935,  l)ein^'  the  date  of 
the  death  of  Charlotte  TTovvell  Deady  from  wliom 
the  plaintiff  has  inherited. 

It  is  the  specific  contention  of  plaintiff  tliat  pai- 
agraph  3  of  the  said  last  will  and  testament  of  Lucy 
A.  H.  Deady  constitutes  a  testamentary  disposition 
ill  fee  simple  absolute  and  that  the  "conditions,  ])r<)- 
A'isions  and  charges"  to  which  said  devise  is  made 
.sid^ject,  relate  only  to  the  lawful  conditions,  charges 
and  ])rovisions  contained  in  ]:)aragraplis  fifth,  sixth 
and  ninth  of  said  will  to  which  the  testamentary 
gift  to  defendants  Matthew  Edward  Deady  and 
Hanover  Deady  are  likewise  subject;  that  ])aragra|)ii 
seventh  of  said  will  is  not  to  l)e  construed  as  a.ny 
condition  to  or  limitation  on  or  reduction  or  pos- 
sil)le  defeasance  of  the  fee  estate  devised  to  Hen- 
derson Brooke  Deady  in  paragraph  3;  that  the  said 
])aragra])h  seventh  related  to  and  was  ap])licable 
only  on  the  contingency  of  the  death  of  Henderson 
Brooke  Deady  prior  to  that  of  Lucy  A.  H.  Deady; 
that  this  contingency  did  not  occur  and  HeufhM-son 
Brooke  Deady  became  seized  on  tlie  death  oC  Lucy 
A.  H.  Deady  of  an  estate  of  inlieritan<'e  wliie'i  he 
(le\is('d  on  his  death  to  Ids  widow,  Chaihitte  TTow- 
ell  Deady,  and  which  she,  the  said  (liarh)tte  Howell 
Deady,  devised  to  this  ph\i]itiff,  tlie  said  riglitFul 
owner  thereof;  that  if  ])aragra])h  seventh  ol'  the 
last  will  and  testament  of  Fjicy  A.  H.  Dcadx  did 
not  refer  to  the  contingency  ol'  the  deatli  oi'   lien- 


84  Matthew  Edivard  Deady  et  al. 

dei'soii  Brooke  Deady  prior  to  the  death  of  tlie 
testatrix,  it  only  provided  for  an  executory  devise 
to  the  two  grandsons  of  Lucy  A.  H.  Deady  in  case 
Henderson  Brooke  Deady  died  without  issue;  that 
the  i)rovisions  of  ])aragrai^h  seventh  of  said  last 
will  and  testament  and  if  it  be  an  executory  devise 
contained  therein,  are  invalid  and  [69]  void  under 
the  rule  as  to  ])er])etuities. 

That  the  deft^ndants  contend  that  under  the  will 
of  Lucy  A.  H.  Deady  there  was  devised  to  Hender- 
son Brooke  Deady  a  defeasible  fee  estate  in  Lot  1, 
Block  212,  City  of  Portland,  Oregon,  subject  to  be 
defeated  upon  his  death  without  issue,  and  a  power 
of  appointment  to  be  exercised  by  him  in  favor  of 
his  wife  as  provided  in  the  Eighth  Item  of  said 
will,  and  that  upon  the  death  of  Henderson  Brooke 
Deady  without  issue,  even  though  subsequent  to  the 
death  of  the  testatrix,  his  said  estate  in  said  Lot  1, 
Block  212,  was  defeated  and  his  widow,  Charlotte 
HoW'ell  Deady,  received  only  the  interest  created  by 
his  exercise  of  the  power  of  appointment,  and  did 
not  receive  an  estate  of  inheritance  in  said  i:)rop- 
erty. 

(b)  That  the  plaintiff  further  contends  that  the 
said  defendant,  The  First  National  Bank  of  Port- 
land, is  without  authority  to  manage  said  ])r(^])erty 
and  collect  and  disburse  the  profits  and  income 
therefrom  since  its  discharge  as  executor  of  the 
estate  of  Lucy  A.  H.  Deady ;  that  said  right  as  exer- 
cised by  the  defendant.  The  First  National  Bank 
of  Portland,  is  an  incident  of  ownership  and  there- 
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fore  accrues  to  the  devisees  or  their  successors  upon 
tlie  (listTi])ution  of  the  property  to  them  and  the 
discharge  of  the  executor;  that  the  said  hist  will 
and  testament  of  the  said  TAiey  A.  H.  Deady  does 
not  create  a  valid  or  any  trust  since  there  is  no 
trust  res  conveyed  to,  settled  upon,  or  vested  in  any 
person  or  persons  for  the  benefit  of  another,  and 
that  the  use  of  the  word  "trustee"  in  the  last  par- 
agraph of  said  will  in  the  absence  of  any  language 
creating  a  trust  is  not  sufficient  to  vest  any  ])ers<)iis 
or  corporation  therein  named  as  "trustees"  with 
any  ])roperty,  interest,  title  or  right  sufficient  to 
constitute  said  persons  as  trustees  or  to  clothe  them 
with  the  power  and  authority  of  a  trustee,  that 
consequently  the  management  of  said  real  })roperty 
by  the  defendant.  The  First  National  Bank,  and 
the  collection  and  disbursement  of  the  in(*ome  there- 
from, is  an  invasion  of  the  plaintiff's  property 
rights  and  has  resulted  and  will  continue  to  result 
in  [70]  pecuniary  damage  to  plaintiff  in  a  sub- 
stantial amount. 

(c)  That  ])laintiff  further  contends  that  ])ar- 
agraph  sixth  of  said  will  is  invalid,  void  and  of 
no  force  and  effect,  insofar  as  it  pur))orts  to  impose 
a  limitation  on  the  power  of  the  devisees  in  said 
will  named  and  their  successors  to  partition,  en- 
cumber or  alienate  the  real  property  therein  named 
and  involved  herein  for  an  absolute  ])eriod  of 
twenty-five  years  after  the  death  of  the  testatrix; 
that  such  attempted  and  purported  limitation  vio- 
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lates   the   rule   against    poi'])etuitios    and    thoroforc 
must  fail. 

(d)  That  the  plaintiff  fuvtlier  contends  that 
])ai'agTaph  fifth  of  said  will  is  invalid  and  void  and 
without  foi'ce  or  effect,  under  the  rule  as  to  \wr- 
petuities,  for  the  reason  that  the  provision  con- 
tained therein  "That  from  the  income  derived  from 
said  real  property,  and  before  the  distribution  of 
tlie  same,  there  shall  be  paid  therefrom  the  inher- 
itance tax  properly  chars^eable  against  my  estate, 
r  the  legacies  or  divisions  made,  and  after  the  ])ny- 
ment  of  such  inheritance  tax,  there  shall  1)0  cr('nt<vl 
a  siiiking  fmid  of  not  less  than  $1,000  or  more  than 
$2,500  per  year,  in  discretion  of  my  executors,  for 
the  purpose  of  retiring  and  paying  off  the  mortgage 
debt  created  and  existing  against  said  T^ot  num- 
bered 1,  Block  numbered  212",  provides  for  the 
accumulation  from  the  income  from  said  property, 
for  more  than  lives  in  being,  at  the  time  of  the  death 
of  the  testator,  plus  twenty-one  years.  That  said 
provision  being  invalid,  void  and  of  no  effect,  the 
])rovision  for  the  payment  of  any  legacies  whatso- 
ever, fi'om  the  income  from  said  estate,  is  also  in- 
valid and  void. 

IX. 

That  Joseph  Simon,  executor  of  the  estate  of  Hen- 
derson Brooke  Deady,  died  on  the  14th  day  of  Feb- 
ruary, 1935,  and  the  defendant.  The  First  National 
Bank  of  Portland,  was,  on  the  27th  day  of  February, 
1935,   a])i)()inted   and   qualified    as  executor   of   the 
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estate  of  said  Lucy  A.  H.  Deady,  deceased,  and  eoii- 
tinued  as  such  until  the  6th  day  of  March,  1936, 
when  the  estate  of  said  Lucy  A.  H.  Deady  was 
closed  and  the  [71]  defendant,  The  First  National 
Bank  of  Portland,  was  discharged  as  exec-utor. 

X. 

That  said  bank  ever//  since  tlie  27tli  day  of  Feb- 
ruary, 1935,  lias  niaiia«;('(l  and  controlled  said  liOt 
1,  Block  212,  and  collected,  received  and  disbursed 
the  income  therefrom,  purporting-  to  act  as  trustee* 
of  said  estate;  and  that  the  ])laintiff  does  not  kn(..v 
the  amount  of  money  received  bv'  said  bank  from 
said  ])roperty  since  the  6th  day  of  March,  1936, 
and  the  disposition  thereof:  that  a  ])ortion  of  s.-iid 
i]icome  has  ])een,  and  is  being,  j)aid  to  the  defend- 
ants, Matthew  Edward  Deady  and  Hanover  Deady 
by  said  bank;  that  ])laintiif  has  made  a  demand 
upon  each  of  the  defendants  for  an  accoimtinLV  of 
the  income  and  profits  and  for  payment  to  him  of 
,'1  share  thereof;  that  the  defendants  have  not  ren- 
dered such  an  accounting  or  paid  over  to  the  ])Iai]i- 
titf  any  ])art  of  the  income,  and  now  refuse  to  do 
so,  and  deny  that  plaintift*  has  any  right  therein; 
and  that  the  defendant  bank  intends  to  continue  to 
manage  and  control  said  ])ropei'ty  and  receive  and 
disburse  the  rents  and  profits  therefrom  without 
j)aying  any  part  thereof  to  the  ])laiiitiff. 

*In  using  the  words  "pur|)orting  to  act  as  trus- 
tee" here,  the  j)ai'ties  arc  not  agreeing  either  that 
the  bank  was  oi-  that  it  was  not  (}ualilied  so  to  act, — 
that  beinu'  one  (»('  the  issues  in  this  case. 
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Agreed   Facts   Concerning   Defenses* 


« 


XI. 

This  suit  was  begini  on  or  abont  July  11,  1936. 

XII. 

At  the  time  of  the  death  of  Lucy  A.  H.  Deady, 
Henderson  Brooke  Deady  was  married  to  Amalie 
B.  Deady.  At  that  time  they  were  separated  and 
thereafter  divorce  proceedings  were  commenced. 
Henderson  Brooke  Deady  and  Amalie  B.  Deady 
thereafter  arrived  at  a  property  settlement  and  a 
decree  of  divorce  was  granted  in  the  Circuit  Court 
of  the  State  of  Oregon  for  Multnomah  County  to 
Amalie  B.  Deady  against  said  Henderson  Brooke 
Deady.  A  copy  of  the  complaint  in  said  divorce 
proceedings,  [72]  with  the  ])roperty  settlement 
wliicli  was  entered  into  by  the  parties  and  approved 
by  the  Court,  attached  thereto,  is  defendants'  pre- 
trial Exhibit  C. 

XIII. 

Subsequent  to  the  death  of  Lucy  A.  H.  Deady  and 
on  or  about  the  3rd  day  of  September,  1924,  a  suit 
in  equity  was  hied  in  the  Circuit  Court  of  the  State 
of  Oreg(m  for  Multnomah  County  by  Marye  Thom])- 
son   Deadv,  one  of  the  beneficic-iarios  mentioned  in 


*"ln  agreeing  to  tlie  existence  of  any  facts  here- 
inafter set  ont,  tJie  plaintiff  does  not  waive  his  right 
to  object  to  tlieir  comjx'teney,  relevancy  or  materi- 
;\lity  nor  waive  his  right  to  recjuire  the  court  to 
rule  on  each  of  the  Issues  of  Law  hereinafter  set 
out. 
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paragraph  Fifth  of  tlie  I^ast,  Will  and  Testament 
of  Lucy  A.  H.  Deady,  deceased,  and  widow  of  Paul 
R.  Deady,  one  of  the  sons  of  Lucy  A.  H.  Dead\',  in 
whicJi  said  suit  Matthew  Edward  Deady,  Hanovev 
Deady,  Hendevson  Brooke  Deady,  and  all  other 
beneficiaries  under  said  will,  and  the  executors 
thereof,  were  defendant.  Said  suit  sought  a  decree 
to  the  effect  that  said  Lucy  A.  H.  Deady  had  held 
the  legal  title  to  one-third  of  said  Lot  1,  Block  212, 
City  of  Portland,  Oregon,  in  trust  for  said  Paul 
R.  Deady  and  his  heirs,  subject  to  a  life  estate  in 
favor  of  Lucy  A,  H.  Deady,  and  sought  to  imj)ose  a 
trust  u])on  said  one-third  interest  of  said  real  prop- 
erty in  favor  of  said  Marye  Thomi)son  Deady.  All 
of  said  defendants  joined  in  the  defense  of  said  suit 
throughout,  filing  a  general  demurrer  to  the  original 
complaint,  which  denuirrer  w^as  sustained;  there- 
after said  plaintiff  filed  her  amended  complaint  in 
said  cause,  a  copy  of  which  is  defendants'  pre-trial 
Exhibit  D. 

Said  suit  was  eventually  compromised  by  an 
agreement  of  the  parties  to  the  effect  that  the 
monthly  payments  to  be  paid  to  said  Marye  Thomp- 
son Deady  from  the  income  of  said  real  property 
be  increased  from  the  sum  of  $75  per  month  as  pro- 
vided in  said  wall  to  the  sum  of  $150  ])er  month,  and 
that  such  payments  should  continue  duriiig  the 
natural  life  of  said  Marye  Thorn] ►son  Deady.  .\ 
copy  of  the  agreement  of  compromise  is  defend- 
ants' pretrial  Exhibit  IC. 
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XIV. 

Between  the  date  of  the  deatli  of  Lucy  \.  IT. 
Deady,  August  29,  1923,  and  tlie  date  of  tlie  doalh 
of  (Tiai'lotte  Howell  Deady,  July  12,  1935,  tliore 
were  paid,  from  the  income  of  Lot  1,  Block  212, 
City  of  [73]  Portland,  Oregon,  the  following  sums 
to  the  following  persons,  respectively: 

^Tary  E.  Deady  (The  widow  of  Edward  Nesmith  Deady) 
From  Dec.   192:]  t,,  May  10,   10:]5  (date  of  death) $150  per  month 

Harye  T.  Deady  (Widow  of  Paul  R.  Deady) 

From  Sept.  1923  to  Oct.  1925 $  75     ''     " 

Subsequent  to  Nov.,   1925 $150     "     " 

lenderson  B.  Deady  (not  including  Executor's  fees) 

From  Dec.  18,  1923  to  Jan.  1,  1925  (inc.) $300  "  '' 

From  Feb.  3,  1925  to  Nov.  3,  1925   (inc.) $400  "  " 

From  Dec.  2,  1925  to  Feb.  1.  1927   (inc.) $475  ''  " 

From  Mar.  1,  1927  to  May  1,  1928  (inc.) $500  "  " 

From  June  1.  1928  to  Dec.  30,  1930  (inc.) $750  "  '' 

From  Fob.  1,  1931  to  June  22,  1931  (inc.) $400  "  " 

From  July  1,  1931  to  May  28,  1933  (inc.) 

(date  of  death)  $600  "  '' 

Plus:   4/25/33— from  surplus $300 

Robert  Strong   (As  executor  of  the  estate  of  Henderson 
Brooke  Deady  which  were  paid  by  said  executor  to  and 
for  the  benefit  of  Charlotte  H.  Deady) 
From  June,   1933  to  July  12,   1935   (date  of  death  of 

Charlotte   Howell   Deady) $600     ''     " 

lanover  Deady 

From  Dec.  18,  1923  to  June  22,  1931  (inc.) $100     ''     " 

From  July  31,  1931  to  July  12,  1935 $150     "     " 

Plus:   4/25/33— froDi   surplus $150 

tiatthew  E.  Deady 

From  Dec.  18,  1923  to  June  22,  1931  (inc.) $100     "     '' 

From  July  31,  1931  to  July  12,  1935 $150     "     " 

Plus:   4/25/33— from  surplus $150 
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XV. 

At  the  date  of  each  accounting-  rendered  to  the 
Probate  C^ourt  by  the  Executors  of  the  Estate  of 
Lucy  A.  H.  Deady,  the  amount  of  cash  on  hand  in 
said  estate  was  as  folhnvs: 

Balance  of  cash  on  hand  at  date  of  1st  Accounting     Sep.    15,  1924 


a         t (  It         it 


It         It 


1 1         ft 


it         it 


it         it  it         1 1 


1 1         it 


it         it 


it        it 

"    2nd 

Sep. 

1, 1925 

3,192 

(I        t  t 

"    3rd 

Oct. 

31, 1927 

2,333 

(  (        it 

"    4th 

Nov. 

30,  1928 

1.544 

t  i        it 

"    5th 

Dec. 

2,  1929 

1.606 

..•    t. 

"    6th 

Jan. 

3,  1931 

463 

t  i        i  < 

"    7th 

Nov. 

3,  1932 

937 

it        t  i 

"    8th 

Apr. 

5,  1934 

2,402 

it       it 

"    9th 

Feb. 

14, 1935 

1,687 

(On  Josepli  Simon 

's  death) 

it     t  i 

"  Final 

t  i 

Dec. 

2,  1935 

428 

(Bank) 

XVI. 

At  the  date  of  tlie  deatli  of  I.ucy  A.  H.  Deady, 
said  Lot  1,  Block  21'2  was  encuiiihei-ed  by  a  first 
mortgage  execntcd  by  her  on  December  12,  1917,  in 
the  sum  of  ,t40,0(K>.()(),  with  interest  at  iVl  in  favor 
of  The  Northwestern  Mntiial  Life  Insurance  Com- 
pany, due  and  payabk'  ten  yea  is  from  the  date  there- 
of. There  remained  unpaid  on  the  principal  of  said 
mortgage  at  tlie  (hite  of  Lucy  A.  H.  Deady 's  death 
tlie  sum  of  $4(),{)0().()().  On  January  \?>,  1928,  said 
mortgage  was  extended  for  a  ))eriod  of  five  years  to 
December  12,  1932,  with  tlie  privilege  of  paying  $1,- 
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000.00  or  more  on  tlu*  priiicipai  on  T)ecei»iberl2, 1929 
and  at  interest  periods  thereafter,  with  interest  at  5 ^c 
l)ayable  semi-annually.  Thereafter,  on  December  20 
1932,  the  mortgage  was  further  extended  for  a 
])eriod  of  five  years  to  December  12,  1937,  with  the 
l)rivilege  of  paying  $1,000.00  oi-  more  on  December 
12,  1934,  and  on  interest  dates  thereafter,  with  in- 
terest at  ''31/2%  payable  semi-annually.  There  were 
paid  u])on  the  principal  of  said  mortgage  by  the 
Executors  the  following  sums  and  none  other: 

Principal  of  Mortgage  at  Date  of  Death     $40,000.00 

Dee.  5,  1930 2,500.00 

June  2.  1931 2,000.00 

Dec.  4,  1931 1,500.00 

June  8,  1932 1,000.00 

June  5,  1933 1.000.00 

June  7,  1934 2,000.00 

July  G,  1935 1,000.00  11,000.00 

Balance  due $29,000.00 

XVII. 

After  tlie  death  of  Henderson  Brooke  Deady, 
Charlotte  Howell  Deady,  his  widow,  paid  or  caused 
to  be  paid  to  Amalie  B.  Deady,  Henderson  Brooke 
Deady 's  first  wife,  the  sum  of  $200.00  per  month 
until  tlie  death  of  Charlotte  Howell  Deady  out  of 
tJic  moneys  said  Charlotte  Howell  Deady  received 
from  the  Executor  of  tli(>  l^^slate  of  [75]  Henderson 
Brooke  Deady,  being  a  \)c\r\  of  the  moneys  received 
bv  .said  Executor  from  the  Executor  of  the  estate 


vs.  Richard  Howell  93 

of   Lucy   A.   H.   Deady   referred  to   in   paiagiapli 
XIV  hereof. 

XVIII. 

Subsequent  to  the  death  of  Henderson  Brooke 
Deady,  the  Executor  of  the  Estate  of  Lucy  A.  H. 
Deady  paid  to  the  Treasurer  of  the  State  of  Oregjon, 
the  sum  of  $2,500.00  as  inlieritance  tax  arising-  and 
due  from  said  Estate  of  Lucy  A.  H.  Deady  by  rea- 
son of  the  exercise  by  Henderson  Brooke  Deady  in 
liis  will  in  favor  of  C^harlotte  Howell  Deady  of  the 
power  of  appointnient  set  fortli  in  ParagTaph 
Eighth  of  the  will  of  Lucy  A.  H.  Deady. 

XIX. 

The  assets  of  the  Lucy  A.  H.  Deady  Estate,  to- 
gether with  the  appraised  value  thereof,  at  the  time 
of  her  death,  as  shown  ])y  the  inventory  and  ap- 
praisement on  file  in   said   estate   were   as    follows: 

Lot  1,  Block  212,  City  of  Portland $275,000.00 

All  other  assets 1,347.02 

The  estate  of  Lucy  A.  H.  Deady  paid  a  federal 
estate  tax  in  the  sum  of  $3223.57  and  Oregon  state 
estate  and  inheritance  taxes  in  the  amounts  set  out 
in  the  order  to  fix  such  taxes,  a  co])y  of  which  is 
defendants'  ])retrial  Exhibit  F,  exclusive  of  the 
payment  referred  to  in  paragra[)h  XVIII  hereof. 

XX. 

At  the  time  of  the  execution  of  her  last  will,  Lucy 
A.  H.  Deady  was  86  years  of  age,  and  at  the  date  of 
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lior  deatli  her  age  was  89  years.  At  tlie  time  of  Hie 
execution  of  her  will,  and  also  at  the  time  of  her 
death,  she  had  one  living  child,  Henderson  Brooke 
T>ead3',  and  two  deceased  children,  Paul  Deady  and 
Edward  Deady;  three  daughters-in-law,  Amalie  B. 
Deady  (then  the  wife  of  Henderson  Brooke  Deady), 
Ma.i'ye  T.  Deady  (widow  of  Paul  R.  Deady),  and 
Mary  E.  Deady  (widows  of  Edward  Deady)  ;  two 
grandcliildren,  Matthew  Edward  Deady  and  Han- 
over Deady,  children  of  Edward  Deady.  At  tlie  time 
of  the  execution  of  Lucy  A.  H.  Deady 's  last  will, 
Henderson  Brooke  Deady  was  51  years  of  age,  [76] 
Matthew  Edward  Deady  was  31  years  of  age,  and 
Hanover  Deady  was  28  years  of  age.  At  tlie  time  of 
the  execution  of  Lucy  A,  H.  Deady's  last  will  and 
testament,  Henderson  Brooke  Deady  was,  and  for  a 
long  time  had  been,  living  apart  and  se]:iarated  from 
his  wife,  Amalie  B.  Deady. 

XXL 

At  all  times  since  June  38,  1933,  Robert  H.  Strong 
has  been  and  now  is  the  duly  qTialified  and  acting 
executor  of  the  estate  of  Henderson  Brooke  Deady, 
deceased. 

Exhibits 

Tlie  following  exhibits  were  offered  by  ])laintiff 
at  the  pretrial  and  identified. 

Plaintiif's  Pretrial  Exhibit  Xo.  1— Last  Will 
and   Testament   of   Hendei'son   Brooke   Deady. 
Plaintiff's  Pretrial  Exhibit  No.  2— Last  Will 
and  Testament  of  Charlotte  Howell  Deadv. 
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Plaintife's  Pretrial  Exhibit  No.  3— Carbon 
copy  of  letter  dated  March  14,  193(),  I'roin  Mi\- 
guire,  Shields  &  Morrison  to  Matthew  P]d\vard 
Deady  and  Hanover  Deady. 

Plaintiff's  Pretrial  Exhibit  No.  4— Letter 
dated  June  7,  19:^3,  f'roiuWilbnr,  Beckett,  How- 
ell &  Oppeheinier  to  Robert  F.  ]\[a,u,nire. 

Plaintiff's  Pretrial  Exhibit  No.  5 — Carbon 
copy  of  letter  dated  Jnne  7,  1935,  from  Maguire, 
Shields  &  Morrison  to  Ralph  AV.  Wilbur. 

[It  is  herel)y  sti])u]ji.ted  t'lat  tl)e  pre-trial  order 
may  be  and  is  hereby  amended  by  adding  on  ])age  15, 
at  the  end  of  plaintiff's  pre-trial  exhibits,  the  fol- 
lowing : 

Plaintiff's  Pretrial  Exhibit  No.  9— Letter  of 
Ralph  W.  Wilbur,  dated  July  15,  1933; 

Plaintiff's  Pretrial  Exhibit  No.  10— Letter  of 
Joseph  Simon,  dated  July  17,  1933. 

The  defendants  admit  the  authenticit\'  of  each  of 
said  letters,  ]:)ut  reserve  their  objections  to  each  of 
the  same  on  the  ground  that  each  is  irrelevant,  im- 
material and  iiicompelciit.] 

Ameiidmeitt  allowed  by  cons'/iit  .Ian.  *i3.  1941. 
JAMES  ALGER  FEE 

Defendants  admit  the  authenticity  o(*  Plnintiff's 
Pre-Trial  Exhibits  4  and  5,  but  reserA^e  objections  on 
the  grounds  that  vsame  are  irrelevant.,  immaterial 
and  incompetent. 

Plaintiff's  Pre-Trial  Exhibits  6,  7  and  8  are 
sealed  in  an  envelo])e  and  the  envelope  containing 
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them  is  committed  to  the  custody  of  tlie  Clerk  and 
not  to  be  produced  by  him  except  at  the  trial  and 
not  to  be  opened  at  any  time  except  on  order  of  the 
Court.  All  objections  to  any  of  said  Exhibits  f), 
7  or  8  are  reserved  to  the  defendants. 

The  following  exhibits  were  offered  by  defend- 
ants at  the  ])retrial  and  identified.  [77] 

Defendants'  Pretrial  Exhibit  A — Copy  of 
Petition  for  Probate  of  the  will  of  Henderson 
Brooke  Deady. 

As  to  Exhibit  A,  the  plaintiff  admitted  the  authen- 
ticity of  the  document*  but  reserved  his  objections 
to  its  rec(^i])t  in  evidence  on  the  ground  tliat  it  is 
wliolly  irrelevant  and  immaterial  to  any  issue  in 
tlie  case  and  incompetent  to  prove  any  issue  in  the 
case,  and  that  any  petition  of  the  probate  of  a  will 
can  haA'e  no  evidentiarv  value  as  to  the  intention  of 


*The  plaintiff  in  admitting-  the  authenticity  of 
an>-  documents  merely  admitted  that  they  were  made 
and  signed  and  bore  the  si.gnatures  and  haA^e  the 
contents  shown  in  the  copies,  but  did  not  admit  or 
concede  that  they  are  receivable  in  evidence  or  that 
the  documents  themselves  are  binding  upon  any  of 
the  ])arties  signing'  them  or  to  whom  they  may  have 
Ikh'u  addressed  or  ])y  whom  they  may  have  been 
written.  Plainfiff*  also  admitted  that  where  an  in- 
strument on  itvS  face  ]nir])orts  to  have  been  filed  in 
a  court  that  it  was  filed  in  that  particular  court  and 
agreed  that  when  copies  have  been  produced  whose 
authenticity  is  agreed  upon,  that  plaintiff'  does  not 
deniand  that  the  original  be  produced,  and  if  re- 
ceived the  co])ies  may  be  received  with  the  same 
force  and  effect  as  though  the  original  had  been 
]troduced. 
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(lie  testator  drawiiiii,'  aiiotlior  and  diffcroiit  will  or 
to  bind  either  the  decedent  named  in  the  petition 
for  i)robate  or  his  successors  in  interest  or  titk^. 

Defendants'  Pretrial  Exhibit  B — Copy  of  In- 
ventory and  Appraisement  of  the  Estate  of 
Henderson  Brooke  Deady. 

With  regard  to  Exhibit  B,  the  plaintiff  conceded 
tjie  authenticity  of  the  document  and  reserved  tlio 
same  <^])jections  on  the  same  grounds  as  stated  as 
to  the  previous  exhibit. 

Defendants'    Pretrial    Exhibit    (^— Copy    of 
Complaint  for  divorce,  with  agreement  attached 
thereto,  in  the  case  of  Henderson  Brooke  Deady 
V.  Amalie  I).  Deady. 
As  to  Exhibit  C,  the  j)laintiff  concedes  tlie  authen- 
ticity  of  the  document,  but  reserved  objections  to 
its  receipt  in  evidence  on  tlie  ground  tliat  it  is  ir- 
relevant and  immaterial  to  any  issue  in  the  case, 
incompetent,  to  prove  any  issue,  and  that  the  same 
does  not  constitute  any  act  on  the  part  of  tlie  de- 
cedent  Henderson  Brooke  Deady  whicli    would   in 
any  wise  limit,  change  oi'  destroy  tlie  estate  whicli 
he  may  have  received  under  the  will  of  Ids  Tuotlier, 
Tiucy  A.  H.  Deady. 

Defendants'    Pretrial    Exhi])it    D— Copy    of 
Amended  Complaint  Marye  T.   Deady  v.    Hen- 
derson Brooke  Deady,  et  al. 
As  to  Exhibit  D,  the  plaintiff  conceded  tlu'  authen- 
ticity of  the  document,  but  reserved  objections  to 
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its  receipt  in  evidence  on  tlie  ground  that  it  is  ii*- 
relevant  and  immaterial  to  any  issne  in  tlie  case  and 
incompetent  to  prove  or  disprove  any  issne  in  tlio 
case  or  to  change  [78]  in  any  way  tlie  rights  of  tlie 
parties  or  to  limit,  change  or  destroy  the  estate  of 
Henderson  Brooke  Deady. 

Defendants'  Pretrial  Exhibit  E— Co])y  of 
compromise  agreement  between  Marye  '^rhom])- 
son  Deady,  Henderson  Brooke  Deady,  et  al. 

As  to  Exhibit  E,  plaintiff  conceded  the  anthen- 
ticity  of  the  docnment,  bnt  reserved  objections  to 
its  receipt  in  evidence  npon  the  gromid  that  it  is 
immaterial  and  irrelevant  to  prove  or  disprove  any 
issne  in  the  case  and  incompetent  to  ])rovo  any 
issne  in  the  case  or  to  change  the  rights,  interest 
and  estates  of  the  decedent,  Henderson  Brooke 
Deady. 

Defendants'  Pretrial  Exhibit  F— Copy  of 
Order  of  Multnomah  County  Probate  Court  of 
April  21,  1924,  determining  state  inheritance 
tax  in  Lucy  A.  H.  Deady  estate. 

As  to  Exhibit  F,  plaintiff  conceded  the  aiitlion- 
ticity  of  the  document  and  reserved  <)1)jections  as 
t(^  its  relevancy,  materiality  and  its  competency  to 
prove  any  issue  of  the  case  or  to  change,  modify  or 
destroy  imy  estate  or  interest  of  the  decedent,  Hen- 
derson Brooke  Deady. 
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Defendants'  Pretrial  Exliil^it  0 — Unexeeuted 
agreement  between  Cliavlotte  Howell  Deady, 
Hanover  Deady,  et  al,  dated  Octol)er  22,  1934. 

As  to  Exhibit  G,  ])laintif¥  conceded  it  was  the 
original  but  objected  to  it  as  irrelevant  and  iinnia- 
terial,  incompetent  to  prove  any  issue  in  the  case, 
it  Ix'iliu'  a  non-executed  docimient,  one  wliich  was 
made  in  the  matter  of  a  ])roposed  compromise 
settlement  between  Charlotte  Howell  Deady  and 
Hanover  and  Matthew  F.  Deady  and  their  respec- 
tive wives  which  never  became  effective  and  which 
was  canceled  and  terminated.  [79] 

Defendants'  Pretrial  Exhibit  H— ('oi)y  oP 
Affidavit  of  Henderson  Brooke  Deady,  dated 
October  29,   1925. 

As  to  Exhibit  H,  the  plaintiff  conceded  the  authen- 
ticity of  the  document,  reserved  objections  to  the 
relevancy  and  materiality  of  the  same  or  its  com- 
petency to  prove  or  disprove  any  issue  in  the  case 
or  to  change,  modify  or  destroy  the  estate  of  Hen- 
derson Brooke  Deady  in  the  ])ro])erty  in  question. 

Defendants'  Pretrial  Exhibit  T— Co])y  of 
8ti|)ulation,  Eucy  A.  H.  Deady,  Estate,  dated 
October  ,  1924. 

As  to  Exhibit  T,  the  ])laintiff  conceded  the  authen- 
ticity of  the  documents,  but  reserved  his  ()l)jection 
to  the  relevancy  and  materiality  th(>i-e()f  and  tli-'ir 
Competency  to  establish  any  issue  in  the  case  or  to 
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change,  iiiodify  or  destroy  any  estate  in  Hendei'son 
Brooke  Deady. 

Defendants'  Pretrial  Exhibit  J — Copy  of 
8ti]:>uh^tion,  Lucy  A.  H.  Deady  Estate,  dated 
December  18,  1923. 

As  to  Exliibit  J,  the  j^laintiff  conceded  the  authen- 
ticity of  the  documents  but  reserved  his  objeotion 
to  the  relevancy  and  materiality  thereof  and  their 
competency  to  establish  any  issue  in  the  case  or  to 
change,  modify  or  destroy  any  estate  in  Henderson 
Brooke  Deady. 

Defendants'  Pretrial  Exhibit  K — Copy  of 
Sti]^ulation,  Lucy  A.  H.  Deady  Estate,  dated 
August ,  1931. 

As  to  Exliibit.s'  K,  the  plaintiff  conceded  the 
authenticity  of  the  documents,  but  reserved  his  ob- 
jection to  the  relevancy  and  materiality  thereof  and 
their  competency  to  establish  any  issue  in  the  case 
or  to  change,  modify  or  destroy  any  estate  in  Hen- 
derson Brooke  Deady. 

Defendants'  Pretrial  Exhibit  L — Copy  of 
Stipulation  for  Settlement  of  Inheritance  Tax 
in  Lucy  A.  H.  Deady  Estate,  dated  September 
,  1935. 

As  to  Exhibit  L,  plaintiff  admitted  the  authentic- 
ity of  the  document,  but  reserved  objections  to  the 
i-elevancy  and  materiality  thereof  and  the  com- 
petency of  the  same  to  prove  or  disprove  any  issue 
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ill  the  case  or  to  change,  modify  or  destroy  the  es- 
tate of  Henderson  Brooke  Deady,  that  (^f  Cliarlotte 
Howell  Deady,  or  plaintiff  Richard  [80]  Howell. 

Defendants'  Pretrial  T-Cxhibit  M — Copy  of 
Petition  for  determination  of  Inheritance  Tax 
in  Lucy  A.  H.  Deady  Estate,  filed  Oct.  1,  1935. 

As  to  Exhibit  M,  plaintiff  admitted  tlie  authen- 
ticity of  the  document,  Init  reserved  objections  to 
the  relevancy  and  materiality  thereof  and  the  com- 
j)etency  of  the  same  to  prove  or  disprove  any  issue 

in  the  case  or  to  change,  modify  or  destroy  the  es- 

■ 

tate  of  Henderson  Brooke  Deady,  that  of  Charlotte 
Howell  Deady,  or  plaintiff,  Richard  Howell. 

Defendants'  Pretrial  Exhibit  N — Co])y  of 
Order  fixing  Inheritance  Tax  in  T^ucy  A.  H. 
Deady  Estate,  dated  October  1,  1935. 

As  to  Exhibit  N,  plaintiff  admitted  the  authentic- 
ity of  the  document,  but  reserved  objections  to  the 
relevancy  and  materiality  thereof  and  the  ^'om- 
])etency  of  the  same  to  prove  or  disprove  any  issue 
in  the  case  or  to  change,  modify  or  destroy  the  es- 
tate of  Henderson  Brooke  Deady,  that  of  Charlotte 
Howell  Deady,  or  })laintiff,  Ricliard  Howell. 

Defendants'  Pretrial  Mxliibit  () — Copy  of 
letter  of  May  16,  1935,  From  Oregon  State 
Treasurer  to  First  National  Bank. 

As  to  Exhibit  O,  the  plaintiff  admitted  tlie  authen- 
ticity of  the  document  but  reserved   his  objections 
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to  tlie  relevancy  and  materiality  thereof  and  that 
the  same  is  incompetent  to  i)rove  or  disprove  any 
issue  in  the  case  or  to  change,  modify  or  destroy 
any  estate  either  of  Henderson  Brooke  Deady,  Char- 
lotte Howell  Deady,  or  Richard  Howell  in  the  prem- 
ises in  question. 

Defendants'  Pretrial  Exhihit  P — Copy  of 
letter  of  May  23,  1935,  from  Robert  F.  Ma^ire 
to  First  National  Bank. 

As  to  Exhibit  P,  the  plaintiff  admitted  the  authen- 
ticity of  the  document  but  reserved  his  objections 
to  tlie  relevanc}^  and  materiality  thereof  and  that 
the  same  is  incompetent  to  prove  or  disprove  any 
issue  in  the  case  or  to  change,  modify  or  destroy 
any  estate  either  of  Henderson  Brooke  Deady, 
Charlotte  Howell  Deady,  or  Richard  How^ell  in  [81] 
the  ])remi.ses  in  (juestion. 

Defendants'  Pretrial  Exhibit  Q— Letter  of 
November  25,  1923,  from  R.  W.  Wilbur  to 
Joseph   Simon. 

As  to  Exhibit  Q,  the  plaintiff  admiited  the  authen- 
ticity of  the  document  but  reserved  his  objections  to 
the  relevancy  and  materiality  thereof  and  that  tlie 
same  is  incompetent  to  prove  or  disprove  any  issue 
in  the  case  or  to  change,  modify  or  destroy  any  es- 
tate either  of  Henderson  Brooke  Deady,  Charlotte 
Howell  Deady,  or  Richard  Howell  in  the  premises 
in  question,   and  made  the   further  objection   tliat 
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porrespondenee  between  tlie  \vrit{M's  tluMTv^f  eould 
liave  no  effect,  upon  the  rig]its  of  the  ])Jirty,  wliolly 
incompetent. 

Defendants'  Pretrial  Exhibit  R — Carbon  c(^py 
of  letter  dated  October  26,  1923,  frc^ni  Joseph 
Shnon  to  Wilbur,  Beckett  &  Howell. 

As  to  Exhibit  R,  the  plaintiff  admitted  the  authen- 
ticity of  the  document  but  reserved  his  objections 
to  the  relevancy  and  materiality  thereof  and  that  the 
sp.nie  is  incompetent  to  ])rove  or  disprove  any  issue 
in  the  case  or  to  change,  modify  or  destroy  any 
estate  either  of  Henderson  Brooke  Deady,  Charlotte 
Howell  Deady,  or  Richard  Howell  in  the  ])remises 
in  question,  and  made  the  further  objection  that 
correspondence  between  the  writers  thereof  could 
liavc  no  effect  u])on  the  rights  of  the  party,  wliollv 
incomj^etent. 

Issues  of  Fact 
1.*  Whether  or  not,  upon  the  death  of  Lucy  A. 
PI.  Deady,  Henderson  Brooke  Deady  became  vested 
with  title  to  an  midivided  two-thirds  interest  in  Lot 
I,  Block  212,  City  of  Portland,  in  fee  simple  ab- 
solute, subject  to  certain  charges  and  encumbrances, 
but  not  subject  to  be  defeated  by  his  ({(^ath  lliei-c- 
aftei-  without  issue.   In  determining   this   ultimate 


••'I  )<  Icndants  contend  that  this  issue  should  l)e 
iiK-hidcd  as  an  issue  of  law  only  and  that  the  deter- 
niMi.'ii  ion  ol'  whethei-  or  not  this  is  actnall\'  an  issue 
oi'  liltimatc  fact  coiistitntcs  a  |)r('Iiminary  issue 
of  law. 
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issue  ul'  j'act,  certain  other  issues  are  included  These 
issues  may  be  stated  as  follows.  [82] 

la.**  Whether  or  not  Luc}^  A.  H.  Deady  in- 
tended ])y  hev  will  to  devise  to  Henderson  Brooke 
Deady  an  estate  in  Lot  1,  Block  212,  City  of  Port- 
land, in  fee  simple  al)solute  in  tjie  event  he  should 
survive  her. 

11).**  Whether  or  not  by  paragraph  seventh  of 
her  will  J^ucy  A.  H.  Deady  intended  to  |)rovide  for 
disposition  of  said  property  in  the  event  of  the 
death  of  Henderson  Brooke  Deady  jjrior  to  her 
own  death. 

Ic.**  If  not,  then  whether  or  not,  Luc}^  A.  H. 
Dead}'  intended  by  her  will  to  give  Henderson 
Brooke  Deady  only  a  defeasible  fee  in  said  proi:)erty, 
subject  to  be  defeated  in  favor  of  Hanover  Deady 
and  Matthew  Edward  Deady  by  the  death  of  Hen- 
derson Brooke  Deady  under  the  circumstances  under 
which  it  occurred. 

2.  Whether  or  not  there  has  been  any  waiver, 
estoppel  or  election  which  would  prevent  plaintiff 
from  asserting  that  at  the  death  of  Lucy  A.  H. 
Deady,  Henderson  Brooke  Deady  became  vested 
with  title  to  an  undivided  two-thirds  interest  in  Lot 
1,  Block  212,  City  of  Portland,  in  fee  simple  ab- 
solute, subject,  to  certain  charges  and  encumln'ances 


**Plahitift'  claims  that  these  issues  have  been  al- 
ready determined  in  his  favor  by  the  court  on  its 
ruling  on  defendants'  motion  to  dismiss,  and  whether 
or  not  they  have  been  so  determined,  constitutes  a 
])reliminary  issue  of  law. 
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Init  not  subject  to  ))o  (Icfoated  ii])on  tlic  dcatli  of 
Henderson  Brooke  Deady  thereafter  without  is- 
sue.*** Tills  ultimate  issue  embodies  a  determina- 
tion of  the  following  issues: 

2a.  Whether  or  not  Henderson  Brool^e  Deady, 
Hanover  Deady,  Matthew  Edward  Deady,  Josej)!! 
Simon  (mentioned  in  the  will  by  Luey  A.  H.  Deady) 
and  the  defendant  The  First  National  Bank  and 
Charlotte  Howell  Deady  (mentioned  in  the  will  of 
Henderson  Brooke  Deady),  and  [83]  Robert  H. 
Strong-,  the  Executor  of  the  Estate  of  Henderson 
Brooke  Deady,  construed  the  will  of  Lucy  A.  H. 
Deady  to  mean,  and  said  Lucy  A.  H.  Deady  to  in- 
tend by  said  will,  that  Henderson  Brooke  Dcnidy, 
upon  the  death  of  the  testatrix,  received  only  a 
defeasible  fee  in  Lot  1,  Block  212,  City  of  Poi-t- 
land,  Oregon,  subject  to  be  defeated  by  his  death 
without  leaving  issue. 

2b.  Wliether  or  not  Henderson  Brooke  Deady, 
from  the  death  of  Lucv  A.  H.  Deadv  to  the  time  oC 


"**'l\>  this  issue  and  to  each  of  the  following  ])ur- 
j)oi'ted  issues  of  fact,  plaintiff  objects  on  the  ground 
and  for  the  reason  that  each  of  these  issues  are 
predicated  on  wholly  incom))etent,  irrelevant  and 
immaterial  evidence,  and  that  even  if  each  issue  be 
answered  in  the  affirmative,  the  facts  so  found  would 
iiol  affect  or  diminish  the  title  of  ])laintiff'  oi-  his 
predecessors  in  title,  and  said  Tacts  would  not  be 
competent,  relevant  or  material  to  establish  any 
(Icfciisc  to  this  suit,  ^riiis  objection  is  made  as  a 
coiitiimiiig  one  to  each  of  the  following  issues  of 
fact. 
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his  death,  represented  to  the  defendants  Hanover 
Deady  and  Matthew  Edward  Deady  that  Lucy  A.  H. 
Deady,  by  her  will,  intended  to  and  did  i^ive  hiju 
(Henderson  Brooke  Deady)  only  a  defeasible  fee  in 
Lot  1,  Block  212,  City  of  Portland,  Oregon,  which 
would  be  defeated  in  favor  of  Hanover  and  niatthew 
upon  Henderson's  death  thereafter  without  leaving- 
issue,  and  that  under  the  will  of  said  Lucy  A.  H. 
Deady  he  received  such  an  estate  in  said  property, 
and  that  upon  his  death  without  leaving  issue  liis 
interest  in  the  property  would  go  to  them,  subject, 
to  the  power  of  appointment  in  favor  of  his  wife 
given  him  in  said  will. 

(i)  If  so,  whether  or  not  Henderson  Brooke 
Deady  intended  that  Hanover  Deady  and  Matthew 
Deady  should  act  on  said  representations. 

(ii)  If  so,  whether  or  not  Matthew  Edward 
Deady  and  Hanover  Deady  did  act  thereon,  and  if 
the}^  did  act  thereon,  then 

(iii)  "Wliether  or  not  their  action  was  to  the 
benefit  of  Henderson  Brooke  Deady,  and 

(iv)  AVhether  or  not  their  action  was  to  their 
own  detriment.. 

2c.  Whether  or  not  Henderson  Brooke  Deady 
acquiesced  in  the  interpretation  of  the  will,  set  out 
in  Issue  No.  2b  supra,  and  elected  to  accei)t  that 
interest  and  waived  any  other  interest. 

2d.  Whether  or  not  the  Executor  of  the  Estate 
of  Henderson  Brooke  Deady  accepted  and  acqui- 
esced in  the  interpretation  of  the  will  of  Lucy  A.  H. 
Dead}'  set  out  in  Issue  No.  2b  supra. 
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2e.  Whether  or  not  from  tlie  death  of  Tjiicy  A. 
H.  Deady  in  [84]  August,  1923,  uj)  to  the  ])i'inging 
of  this  suit  in  July,  1936,  the  phiintiff  and  the  per- 
sons through  whom  he  claims  knew  that  the  execu- 
tovs  of  the  estate  of  Lucy  A.  H.  Deady  and  tlie 
defendants  herein  considered  and  were  acthig  u])on 
the  hasis  that  Henderson  Brooke  Deady  received 
under  the  will  of  Lucy  A.  H.  Deady  o]il\'  a  defeas- 
il)le  fee  in  Lot  1,  Block  212,  (^ity  of  Portland,  Ore- 
gon, together  with  the  power  of  a])pointment  given 
liim  in  said  will. 

2!'.  Whetjier  or  not  any  claim  was  made  ])y 
plaintiff  or  any  person  through  whom  he  claims, 
that  Henderson  Brooke  Deady  receivcMl  under  said 
will  any  estate  in  said  ])roperty  other  than  a  d{>- 
feasible  fee  as  set  out  in  issue  number  2b. 

2g.  Whether  or  not  any  such  claim  was  made 
])rior  to  the  death  of  the  attorney  who  ])repared  tlie 
will,  the  witnesses  thereto,  the  executors  named  iu 
said  will  and  other  persons  having  information  and 
knowledge  concerning,  and  who  would  be  al)le  to 
give  and  would  give  testimony  to  meet  the  issues 
raised  by  the  amended  complaint;  also 

Whether  or  not  any  such  claim  was  made  ])ri()i- 
to  the  loss  or  destructiou  of  any  irre])lacal)le  ma- 
terial documentary  or  other  evidence  ])earing  on 
said  issues. 
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Issues  of  Law 

1.*  Whether  or  not,  Luc}^  A.  H.  Deady,  by  the 
language  used  in  her  will,  intended  to  give  Hen- 
derson Brooke  Deady  only  a  defeasible  fee  in  Lot 
1,  Block  212,  City  of  Portland,  Oregon,  subject  to 
be  defeated  in  favor  of  Hanover  Deady  and  Mat- 
thew Edward  Deady  by  Henderson  Brook  Deady 's 
death  under  the  circumstances  under  which  it  oc- 
curred. 

2.*  Whether  or  not  the  fact  that  tlie  estate  of 
Henderson  Brooke  Deady  has  not  been  closed  and 
that  no  order  has  been  entered  therein  taking  the 
right  to  possession  of  or  to  the  rents  and  profits 
from  [85]  Lot  1,  Block  212,  City  of  Portland,  Ore- 
gon, from  the  executor  of  the  Estate  of  Henderson 
Brooke  Deady,  bars  this  suit. 

2a.*  Whether  or  not  Robert  H.  Strong,  executor 
of  the  estate  of  Henderson  Brooke  Deady,  deceased, 
is  a  necessary  party  to  this  suit. 

3.*  Whether  or  not  this  suit  is  barred  by  tlie 
Statute  of  Limitations. 

4.*  Whether  or  not  this  suit  is  the  contest  of  the 
validity  of  a  will  within  the  meaning  of  Oregon 
(^ode  1930,  Sec.  11-207,  and  if  so,  whether  or  not 
this  suit  is  barred  by  said  statute. 


*By  the  inclusion  of  this  issue  and  subsequent 
])reliminary  issues  of  law  (issues  numbered  1-4  in- 
chisive),  in  the  pretrial  order,  plaintiff  does  not 
waive  his  right  to  claim  that  the  law  of  the  case 
including  this  issue  of  law  has  been  determined  by 
the  c(nirt's  ruling  on  the  motion  to  dismiss,  and 
that  this  issue  is  not  now  properly  before  the  court. 


vs.  Richard  IIowcll  109 

5.  Whether  ov  not  h\  tlie  last,  will  and  testament 
of  Luey  A.  H.  Deady,  deceased,  Henderson  Brooke 
Deady  l)ecaine  vested  in  Fee  sini])le  absolute  in  two- 
thirds  of  Lot  Numbered  1,  in  l^lock  numbered  1^12, 
City  of  Portland,  Oregon. 

6.  Whether  or  not  by  virtue  of  any  devise  oi* 
bequest  from  Henderson  Brooke  Beady  to  Char- 
lotte Howell  Deady  and  any  devise  or  bequest  from 
Charlotte  Howell  Deady  to  the  phiintiff  herein,  said 
])hiintilf  is  now  the  owner  in  fee  simple  of  said  two- 
thirds  interest  in  Lot  numbered  1,  in  Block  mim- 
bered  212  of  the  ("ity  of  PortUmd,  Oregon. 

7.  Whether  or  not  ])aragTaph  seventh  of  the 
last  will  and  testament  of  TiUcy  A.  H.  Deady  jU'o- 
vided  for  the  contingency  of  the  death  of  Hender- 
son Brooke  Deady  only  prior  to  the  death  of  the 
testatrix. 

8.  If  paragraph  seventh  of  said  last  will  and 
testament  did  not  provide  only  for  the  contingency 
of  the  death  of  Henderson  Brooke  Deady  prior  to 
the  death  of  Lucy  A.  H.  Deady,  then  whether  or  not 
such  provision  w^as  invalid  and  void  under  the  rule 
against  i)erpetuities. 

9.  Whether  or  not  plaintiff  is  estopped  from  as- 
serting any  right  to  or  inlei-est  in  said  Lot  1,  VAm-k 
212,  City  of  Portland. 

10.  Whether  or  not  plaintiff  is  barred  by  laches 
from  asserting  in  this  suit  any  right  to  or  interest  in 
said  Lot  1,  Block  212,  City  of  Portland. 

11.  Whethei'  or  not  the  plaintiff  is  the  tiiic 
owner  in  fee  simple  [86]  absolute  of  an  individed 
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tw..-tliii-ds  of  Lot  1,  Block  212,  City  of  Portland, 
and  is  immediately  entitled  to  the  joint  control, 
management  and  operation  thereof  with  the  de- 
fendants Matthew  Edward  Deady  and  Hanover 
Deady,  and  to  two-thirds  of  the  income  therefrom 
less  snch  testamentary  charges  and  legacies  as  the 
court  may  find  to  exist  at  the  date  of  its  decree. 

12.  Whether  or  not  the  defendant.  The  First 
National  Bank  of  Portland,  is  without  lawful  or 
any  riglit  to  manage,  operate  or  control  or  to  in- 
terfere with  the  management,  operation  or  control 
of  said  real  property,  or  to  collect  and  receive  ov 
disburse  any  of  the  income  therefrom,  as  trustee 
or  in  am-  other  capacity  whatsoever. 

To.  Whether  or  not  the  limitations  on  the  ])ower 
and  disposition  of  said  real  property  as  contained 
in  clause  Sixth  of  said  will  are  invalid  and  of  no 
force  and  effect. 

14.  A^Hiether  or  not  the  direction  for  the  accum- 
ulation of  a  sinking  fund  from  the  income  of  the 
property  for  the  payment  of  the  mortgage  contained 
in  said  last  will  and  testament  of  Lucy  A.  H.  Deady 
is  invalid  and  void  under  the  rule  as  to  perpetuities. 

15.  Whether  or  not  paragraphs  fifth,  sixth, 
eighth  and  ninth  of  said  last  will  and  testament  are 
invalid  and  void. 

16.  Whether  or  not  plaintiff  Ims  a  ])lain,  sjK'ody 
and  adequate  remedy  at  law. 

17.  Whether  or  not  the  court  should: 

(a)  Order,  direct  and  decree  a  full  and  com- 
])lete  discovery  of  the  facts  referred  to  herein  and 
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requiriiiii'  defendants  and  each  of  tbeni  to  render 
herein  a  true  and  correct  aecoimtmg  of  all  moneys 
which  they  or  either  of  them  have  received  as  in- 
come from  the  said  Lot  1,  Block  212,  City  of  Port- 
land, since  the  decease  of  Charlotte  Howell  Deady, 
l)eing  the  12th  day  of  July,  1935. 

(h)  Award  to  this  ])laintiff  judgment  against 
the  defendants,  and  each  of  them,  or  any  of  them, 
for  two-thirds  of  the  income  from  said  real  ])r()])- 
erty,  since  the  said  12th  day  of  July,  1935,  less 
])roper  [87]  deductions  for  payment  of  indebtedness, 
taxes,  legacies,  expenses  of  administration  and  other 
costs  which,  after  the  accounting  is  had  herein,  may 
a])])ear  to  the  court  to  be  just  and  i)roi)er  charges 
to  be  deducted  from  plaintiff's  share  of  said  income. 

(c)  Appoint  a  receiver  to  assume  the  mau;i  ce- 
ment, operation  and  control  of  said  real  |)r()i)(>rty 
and  to  collect  and  receive  and  hold  the  rents,  ])roiits 
and  income  from  said  real  property,  subject  to  the 
orders  and  supervision  of  this  court  ])ending  th(^ 
accounting  and  final  disposition  of  the  cause,  or  as 
the  alternative,  im])ound  in  the  hands  of  the  de- 
fendant. The  First  National  Bank,  all  moneys  de- 
rived from  said  real  propert}^,  or  which  might  be 
derived  from  said  real  ])r()])erty,  or  which  niigbt 
be  derived  therefrom  during  the  i)endency  of  tliis 
cause  and  ])rior  to  said  accounting  and  restrain  and 
enjoin  the  defendant,  The  First  National  Bank, 
from  paying  out  or  disbursing  any  of  said  m(^ney 
except  as  may  be  specifically  ordered  by  tlic  couil 
or  stupulated  and  consented  to  by  the  plaintiff. 
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The  facts,  contentions  and  issues  liaving  been  de- 
termined, tlie  foregoing-  is  liereby  made  and  entered 
as  the  pretrial  order  in  this  suit  and  the  case  is  set 
for  trial  on  the  21  day  of  January,  1941. 

Bone  and  dated  this  23d  da}-  of  December,  1940. 
JAMES  ALGER  FEE 
Judge 
Approved : 
rONALD  K.  GRANT 

Of  Attorneys  for  Plaintiff 

EDGAR  FREED, 
NICHOLAS  JAUREGUY 

Of  Attorneys  for  Defendants 

[Endorsed]:     Filed   December  23,   194^.     G.  H. 

Marsh,  Clerk.  [88] 


And  afterwards,  to  wit,  on  the  21st  day  of  May, 
1941,  there  was  duly  filed  in  said  Court,  an  Opinion 
on  Admission  of  Evidence,  in  words  and  figures  as 
follows,  to  wit :  [89] 

[Title  of  District  Court  and  Cause.] 

MEMORANDUM  ON  ADMISSION   OF 
EVIDENCE 

May  19,  1941 

Some  confusion  has  arisen  in  the  minds  of  counsel 
over  the  inter]^retation  of  the  will  by  the  court, 
in  the  opinion  on  motion  to  dismiss.  A  rec//rystal- 
ization  of  the  decision  may,  therefore,  ])e  of  moment. 

The  court,  held,  taking  the  will  by  its  four  corners, 
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that  the  clear  intention  of  the  testatrix  was,  tirst 
to  give  two  thirds  of  the  real  proi)erty  in  fee  sinii)lo 
to  her  son,  Henderson  Brooke  Deady  and  one  third 
jointly,  by  like  title,  to  her  grandsons,  Hanover  ami 
Mathew  Edward  Deady;  and  second,  to  control  tlic 
disposition  of  the  income  from  the  whole  property 
for  a  period  of  at  least  twenty-five  years.  In  the 
third  place,  based  upon  these  clear  objectives,  the 
court,  found  a  desire  to  substitute  Hanover  and 
Mathew  Edward  Deady  for  Henderson  BrooV.e 
Dead}'  as  fee  devisees,  upon  death  ol'  the  latter 
during  her  life  time  without  children.  In  the  fouiih 
l)lace,  although  the  court  found  the  will  re([uir<'.l 
construction  in  order  to  discover  intent,  no  am- 
biguity latent  or  patent,  with  regard  to  the  devolu- 
tion of  title,  was  discovered.  These  findings  will  ]!nv.- 
be  reviewed  in  this  order.  [90] 

As  to  the  first  point,  the  intent  to  give  a  f(^e 
simple  to  Henderson  to  two  thirds  of  the  real  ])Vi>\)- 
erty  was  shown  by  many  factors.  He  was  her  sole 
surviving,  and  apj^arently  favorite  son.  Another 
parcel  is  given  to  him  in  fee  simple.  He  is  ])rinci|)le 
legatee,  one  oP  the  residual  legatees,  and  trustee 
and  executor.  His  estate  was  incunil  c:;'(]  cx!)rossi  • 
with  the  identical  '^conditions,  pro-.i^in]!  ;  :\\a{ 
charges"  and  oidy  those,  whicli  inciinilx  r.vl  tlie  '  - 
fates  given  the  grandsons,  which  latter  were  ad- 
mittedly in  fee  simple.  It  is  further  provided  that 
after  ten  years,  the  division  of  the  income  shall 
'^ follow  the  title  and  ownership  of  said  real  pro])- 
erty"  and  be  distributed  two  tin  ids  to  Henderson 
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Brooke  Deady  and  one  third  to  tlie  grandsons.  The 
residnary  estate  is  given  two  tliirds  to  ITenderso]; 
and  one  third  to  Hanover  and  Matthew. 

Everyone  admits  the  son  received  tliis  ])ortion  of 
the  property  in  fee,  Init  defendants  claini  this  title 
was  defeasible.  This  clear  intention  to  give  him  fee 
simple  title  was  mirrored  in  the  will,  since  the 
Oregon  rule  requires  that  when  a  fee  simple  is 
given  in  a  prior  clause,  such  title  shall  not  be  cut 
(lo\v]i  by  words  of  donbtfiil  iin])oi't  in  a  siibsefiuont 
chuise.'     [91] 

The  second  clear  ])urj)ose  (^f  the  will  was  to  pre- 
^•ent  alienation  of  the  ])roperty  Uw  twenty-fiA'e 
y(";ii's  and  to  kee]i  the  ])]'0])erty  intact  to  ])ay  off  the 
mortgage.  Mrs.  Deady,  had,  by  her  acumen,  turned 
this  realty  into  a  paying  ])iece  of  pro])erty  and  un- 
questionably wished  it  held  intact,  and  desired  her 
devisees  to  deal  with  the  income  rather  than  v,ith 
the  title.  These  jirovisions  would  have  violated  the 
rule  against  perpetuities  if  devolution  of  the  realty 
was  based  thereon.  The  cognate  rule  against  pro- 
longed restrictions  on  alienation  was  violated 
thereby. 

Third,  upon  these  clear  objectives,  the  court 
found  the  words  whereby,  the  gi-andsons  claim  to 
obtain  a  fee  simple  interest  in  the  two  thirds  of  the 
])ro])erty  given  to  Henderson  nrook(>  were  of  doubt- 
ful inijxn't.  To  the  lay  mind  these  words  might  iii- 


1.  Irvine  vs.   Irvine  (j9  Oregon   187,  190,  Imbrie 
vs.  Hartrnmpf  100  Oregon  589," 596. 
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dicate,  if  viewed  without  the  cuiitext,  that  tlie  fee 
was  to  i)ass  any  time  ?Tendei'son  died  witliout  issue. 
But  tile  draug'htsuian  was  a  hiwyer,  wl)o  must  liavo 
been  acquainted  with  the  Oregon  rule  tliat  a  fee 
simple  given  in  one  clause  can  not  he  cut  down 
without  a  clear  cut  expression  in  a  subse(iueut 
clause.  He  must  have  also  known  that  l)y  the  i^reat 
weight  of  American  authority  the  words  used,  im- 
])orted  a  "substitutionary  intent."  The  court  gave 
full  weight  to  the  oi)inions  of  the  Supreme  Court 
of  Oregon  in  construing  similar  wills.  ^Phe  court 
noted  that  the  life  of  Henderson  was  not  used  as 
the  time  for  devolution  of  the  title.  The  intent  not 
to  make  the  ex])irati()n  of  the  trust  and  shackle  on 
alienation,  the  time  of  devolution  was  also  noted. 
This  period  was  beyond  a  life  or  lives  iu  Ijeing  ])1ii  •, 
twenty-one  years  and  the  period  [92]  of  gestation, 
so  that  an  executory  devisee  dependant  thereon 
would  have  been  void.  Construed  according  to  the 
canons,  no  other  solution  was  ])ossible  but  to  find 
Henderson  held  fee  simple  title,  if  lie  outlived  his 
mother.  All  through  the  opinion,  the  court  refers 
to  and  follow^s  the  principle  enunciated  by  the  Ore- 
gon court  and  the  statutes  of  the  state  that  the  in- 
tention of  the  testatrix  gathei-ed  from  tlu^  will  ;is 
a  whole,  without  strict  regard  for  the  canons  of 
('(mstruction,  was  binding.  Although  an  attem])t 
was  made  to  reconcile  the  finding  with  the  canons 
and  the  Oregon  cases,  the  court  ultimately  found 
the  intention  of  Mrs.  Deady  was  to  give  a  fee  simple 
title  to  two  thirds  of  the  real  property  to  her  sole 
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surviving  son  Henderson  Brooke  Deady,  if  ]ie  oui- 
lived  her. 

Finally,  nowhere  in  the  opinion  of  this  court  is 
it  indicated  that  the  will  contains  ani])iguit,ies,  eitlier 
l)atent  or  latent,  regarding"  title  to  the  real  proy)erty, 
altlu)ugli  it  is  noted  that  if  th(^  draughtsman  had 
made  the  gift  to  Henderson,  dex)endent  not  only 
upon  tile  ''conditions,  ])rovisions  and  charges"  as 
was  the  gift  to  the  grandsons,  hut  had  added  "aiid 
suhject  also  to  the  executory  devise",  a  different 
result  miglit  have  followed.  Clarity  of  interpreta- 
tion might  also  have  resulted  from  an  addition  to 
the  words  of  the  Seventh  Clause  of  the  Will  as 
follows:  ''Seventh,  That  in  the  event  my  son  Hen- 
derson Brooke  Heady  die  without  issue  duriiiu'  un- 
lifetime,"  then  to  the  grandsons.  There  was  a  ])roh- 
lem  of  construction,  Init  no  amhiguity  so  far  as  the 
devolution  of  the  real  i)roperty  is  concerned.  [93] 

The  will  is  hefore  the  court.  The  general  rule  is 
that  explanation,  remarks  or  declarations  of  in- 
tention hy  the  testator  will  not  he  received  to  ex- 
])lain,  modify  or  vary  the  construction  of  a  tes- 
tament.' The  formalities  surroiuiding  the  execution 
of  a  will  coidd  be  thus  entirely  destroyed. 

There  is  nothing  in  tlie  Oregon  cases  in  contra- 
vention of  that  rule.  In  Stub])s  vs.  Ahel,  114  Oregon 


1.  Hansen  vs.  Oregon  Humane  Societv  142  Ore- 
gon 104,  118.  Re  Estate  of  Plodgin  110  Oregon  381. 
Closset  vs.  Burtchaell  112  Oregon  585.  Stuhhs  vs. 
Ahel  114  Oregon  610.  Soules  vs.  Silver  118  Ore- 
gon 96. 
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(JIO,  621,  the  eoiirt  construed  the  will  in  the  light 
of  the  suri'Oimding-  circumstances  but  did  not  s])e- 
cifically  pass  upon  declarations  of  a  testator.  In 
Schramm  vs.  Burkhart  137  Oregon  208,  212-3,  the 
court  did  give  weight  to  oral  declarations  to  prove 
a  contract  upon  which  joint  and  mutual  wills  be- 
tween husband  and  wife  were  based.  But  this  is 
an  entirely  different  doctrine  and  has  nothing  to  do 
with  the  interi)retation  of  wills  not  so  based.  See 
OCSA  §  2-206  Holman  vs.  Lutz  132  Oregon  185.  In 
Crown  Company  vs.  Cohn  88  Oregon  642,  652  the 
court  found  a  latent  ambiguity  and  used  exjn'es- 
sions  of  the  trustor  and  testimony  of  the  sur- 
romiding  circumstances  to  clear  the  matter  up. 

Since  the  court  here  held  that  there  was  a  clear 
])urpose  to  give  a  fee  simple  title  to  Henderson  on 
the  face  of  the  will  none  of  these  authorities  are 
oj)])osed  to  the  construction  ])laced  upon  the 
will.  [94] 

The  oral  expressions  of  Lucy  A.  H.  Deady  ai'e 
rejected.  The  problem  of  construing  wills  is  to  tind 
the  intention  of  the  testator  by  a  consideration  of 
the  language  used.  Certainly,  if  there  be  doubt  a])out 
identification  of  an  article  or  person,  testimony  can 
be  adduced  to  show  this  feature.^  At  times,  also 
certain  surrounding  circumstances  may  be  shown. 
But  the  very  pur})ose  of  requiring  formalities  in 
the  promulgation  of  a  testament  is  to  prevent  tlie 
use  of  loose  ex]n'essions  of  the  testator  to   found 


1.  Soules  vs.  Silver,  supra. 
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pioportv  rio'hts.  Tlio  seiontifio  language  used  by 
lawyers  is  a  guard  against  this  ATry  thing.  Uidoss  it 
be  assumed  that  the  lawyer  was  inconi])etent,  such 
ex])ressions  must  be  taken  to  import  the  intention 
sn])]K)rted  by  the  great  weight  of  authority  and  to 
exi)ress  the  desire  of  the  testator.  Furthermore, 
dis])ositions  which  violate  the  legal  limitations  can 
not  be  assumed  to  have  been  intended  by  the  lawyer, 
nlthongh  a  vague  desire  of  the  testator  may  have 
l)(>int(Hl  in  that  dii-ectioii.  There  is  no  ambiguity  in 
tile  words  "die  without  issue"  even  though  diifer- 
(Mit  coll. its  ]iMV(>  fixed  different  ])eriods  to  give  the 
wolds  effect.  If  oral  declarations  of  a  testator  could 
be  used  here,  such  expressions  can  be  used  i\\\y 
time  a  ])roblem  of  construction  of  a  will  arises, 
which  is  not  the  case.' 

Lucy  A.  H.  Deady  did  not  know  and  could  not 
have  forecast  the  situation  with  which  the  court  is 
]iow  confronted.  The  court  certainly  is  not  required, 
nor  even  permitted  to  find  tlH>  intention  she  would 
have  if  she  were  writing  her  will  today.  Tf  she  had 
given  Henderson  title  to  two  tliirds  of  [95]  this 
real    proy)erty    outright    and    he   had   sold    it    to    a 


2.  "Siiic(>  the  nature  or  extent  of  the  estate  or 
interest  devised  is  determined  by  the  legal  effect  of 
the  language  <vf  the  will,  this  question  nuist  be  de- 
tcimined  by  the  ])rocess  of  construction  according 
to  estnblish(Hl  legal  ])rinci])les,  and  cA'idence  of  the 
testator's  declaration  of  intention  is  not  admis- 
sible to  show  the  character  or  quantum  of  estate  in- 
tended to  be  devised."  Xote  94  A.  T..  R.  269,  and 
<-:ises  there  cited. 
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stvanger,  it  would  not  have  Ix'eu  thouglit  iiieqiiitahk'. 
The  mere  fact  tliat  the  son  observed  a  restraint  on 
alienation  and  the  title  has  come  into  tlie  hands  of  a 
stranger  to  her  family  should  not  warp  the  judg- 
ment. The  situation  must  l)e  judged,  as  she  viewed 
it  at  the  time. 

Inasmuch  as  there  is  a  possibility  that  the  court 
mi  gilt  be  required  to  admit  this  evidence  under 
Rule  48  (a),  it  will  be  viewed  as  if  admitted  in 
(ndei-  to  determine  relevancy.  It  is  entirely  consis- 
tent with  the  interpretation  of  the  language  of  the 
will.  Mrs.  Deady  said  she  was  going  to  give  the 
property  to  Henderson  ''because  he  was  her  son 
and  she  thought  it  was  only  fair  and  right  to  put 
it  tliaf  way  in  the  will".  It  is  true  that  Hanover 
re})orting  this  sjjeech  twenty  years  later  couples  the 
gift  with  the  words  ''if  he  had  children".  If  that 
slight  change  had  been  made  in  the  will  and  these 
two  clauses  had  been  so  wedded,  a  different  result 
might,  have  been  reached.  But  Hanover  is  vitally 
interested  and  conceeding  utmost  good  faith,  his 
recollection  may  have  distorted  these  conversations. 
It  is  very  significant  that  Mrs.  Deady,  at  such  times, 
declared  that  she  knew  Henderson  could  have  no 
children  and  that  she  hoped  Anialie  would  not  give 
him  a  divorce  and  that  he  was  a  sick  man.  l^-en  in 
the  form  in  which  these  expressions  come  to  llie 
court,  through  the  veil  of  time  and  the  recollection 
of  a  witness,  there  is  a  suggestion  that  Mrs.  Deadx' 
believed  Henderson  might  die  during  her  lifetime 
and  without  issue.  The  statements  that  the   prop- 
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ovty  would  come  to  Hanover  and  Matthew  [96] 
someday  might  have  been  so  conditioned.  It  is  cer- 
tain that  she  was  impelled  by  a  desire  to  have  the 
l)r(>])erty  ko])t  intact  as  a  monument  to  Judge  Deady, 
which  is  one  of  the  clear  expressions  of  the  Avill. 
The  other  is,  that  however  nmcli  she  disap])roved 
of  her  son's  course  of  action,  she  thought  it  w^as 
"only  fair  and  right"  to  give  him  a  major  share 
in  tlie  proj^erty.  The  addenda  ''if  lie  had  children.'' 
may  liave  l)een  cou])led  with  the  forgotten  expres- 
sion "during  my  life".  She  did  unquestionably  ex- 
press affection  for  her  grandson  and  regard  for 
their  welfare  but  this  might  as  well  have  been  ful- 
filled by  a  gift  of  one  third  of  the  ])ro])erty  as,  of 
the  whole. 

The  next  (juestion  is  wlu^her  acts  and  agreements 
by  the  i)arties  done  after  the  death  of  the  testator 
are  admissible.  The  written  stipulations  of  the 
])arties,  and  papers  filed  in  courts  have  some  rel- 
evancy to  the  interpretation  of  the  instrument  placed 
thereon  by  the  parties  themselves.  In  Stubbs  vs. 
Abel,  sui)ra  the  court  admitted  and  considered  a 
])etition  filed  by  one  of  the  l^eneficiaries  of  a  trust, 
wherein  he  placed  a  construction  upon  his  interest. 
The  court  sounded  a  warning  to  the  effect  that  such 
interpretations  were  not  binding  on  the  court.  The 
question  here  is  admissibility  and  not  weight.  The 
court  therefore  generally  considers  these  documents 
admissible. 

The  matters  relating  to  a  claim  j^resented  by  the 
State   Treasurer   for   inheritance   tax   are   rejected 
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for  tlie  reason  tliat  there  was  only  one  claim  ad- 
vanced by  the  State  [97]  and  liability  upon  this  was 
admitted  by  the  estate.  What  relevancy  this  might 
liave  is  inconceivable.  The  State  Treasurer  raised 
only  the  question  of  the  tax  due  from  the  estate 
u])on  the  income  paid  to  Charlotte.  The  interests  of 
all  connected  with  the  estate  were  the  same.  No  one 
wanted  to  i)ay  any  more  tax  than  the  law  required. 
'Hie  State  will  not  be  forclosed  fr(^j]i  collectino'  what 
the  law  allows. 

The  inventory  and  appraivsement  of  the  estate  of 
Henderson  is  also  rejected  together  with  the  ])etition 
Cor  the  appointment  of  an  administrator.  The  only 
l)ossible  relation  these  documents  could  have  to 
the  situation  is  to  show  how  someone  else  may  hnve 
construed  the  wdll.  But  the  administrator  may  have 
l)elieved  he  had  no  duty  in  relation  to  tliis  real 
])ro])erty  since  he  could  not  get  possession  under 
Mrs.  Deady's  will.  Whatever  he  thought  or  did  is 
immaterial  and  irrelevant. 

Oral  declarations  of  Henderson  are  admitted. 
This  may  be  justified  either  on  the  theory  that  plain- 
tiff derives  whatever  title  to  real  property  which 
he  may  have  from  Henderson  and  therefore  any 
declaration  of  Henderson's  while  holding  the  title 
is  evidence  against  plaintiff  (O.  C.  L.  A.  2-206)  or 
on  the  theory  that  such  declarations  may  form  a 
foundation  for  estop])el  against  Henderson  and 
thei-efore  against  ])laintiff,  or  ])ossibly  on  otluM* 
grounds.  See  O.  C.  T..  A.  2-210  and  2-208.  However, 
the  expressions  of  Henderson  ai-e  not  admitted  u|)<)n 
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tlio  uiouiul  tliat  there  is  patent  or  latent  anibij;uity 
in  the  will,  nor  as  an  aid  to  construction  there- 
of. [98] 

However,  conversations  witli  other  people  be- 
sides Henderson  are  not  admissible.  Nor  is  the  un- 
derstanding- or  construction  of  any  other  p(*rsou 
admissible  u])on  that  ground  alone.  In  using  tliese 
conversations  the  court  will  give  them  ])ut  slight 
weight  when  not  incorporated  in  a  written  document 
wliicli  is  TUider  discussion  at  the  time,  and  give  them 
no  weiglit  when  in  contradiction  thereof.  But  the 
question  now  is  that,  of  admissibility. 

Tlie  court  admits  the  statement  of  Hanover  that 
he  relied  upon  representations  of  Henderson  ]»ut 
reserves  the  right  to  weigh  the  testimony  witli  the 
circumstances  and  in  the  light  of  the  general  sit- 
uation. 

A  tabulation  of  the  rulings  is  attached  hereto 
and  an  appropriate  order  may  be  drawn  incorporat- 
ing the  substance  thereof.  [99] 

The  court  adheres  to  its  previous  ruling  and  ex- 
cludes Defendants  Pre-trial  Exhibit  (a)  (certified 
photostatic  copy  of  Petition  for  Probate  of  the 
will  of  Henderson  Brooke  Deady)   p.  65. 

'Pile  court  adheres  to  its  previous  ruling  and  ex- 
cludes Exhibit  (b)  (certified  co])y  of  Inventory  and 
Appraisement  of  the  Estate  of  Henderson  Brooke 
Deady)  ]).  66. 

The  court  adheres  to  its  previous  ruling  ex<*liul- 
ing  testimonv  as  to  the  background  of  the  subject 
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iTiatter  of  coiivoTsations  l^otwoon  Hi^iidoTson  Brooko 
Deady  and  Samuel  B.  Weiiisteiii,  ]>.  ()9-70. 

The  court  sustains  the  ohjection  to  testijnony  of 
Sanuiel  B.  Weinstein  re^avdin^  conversations  witli 
(liester  Dolph  as  to  what  Henderson  Brooke  Dendy 
was  to  receive  under  the  will  of  Tjucy  A.  TT.  Bendy, 
p.  72. 

^riie  court  admits  in  evidence  Defendants  Pre- 
trial Exhibit  C  (copy  of  complaint  for  divorce, 
witli  agreement  attached  thereto,  in  case  of  Hen- 
derson Brooke  Beady  v.  Amalie  B.  Deady).  p.  S7. 

The  court  admits  testimony  of  Samuel  B.  Wein- 
stein as  to  conversati(ms  with  Henderson  Brooke 
Deady.  p.  75-81.  p.  82. 

The  court  excludes  testimony  of  Samuel  B.  Wein- 
stein as  to  whether  he  relied  upon  statements  of 
Henderson  Brooke  Deady  as  to  liis  interest  in  the 
real  proj)erty  in  advising*  Amalie  Deady  to  sign  a 
l)ro])erty  agreement  in  connection  with  Amalie 's 
and  Henderson^s  divorce,  p.  85,  p.  87,  same  rulinu'. 

The  court  rejects  testimony  of  Samuel  B.  Wein- 
stein as  t(^  discrepancy  between  agreeiiient  and 
sti])ulation.  p.  92.  [100] 

The  court  sustains  plaintiff's  motion  to  strike  out 
all  the  testimony  of  Samuel  B.  WeinstcMu  as  to 
convei'sations  and  negotiations  with  Chesfer  V. 
Dolph.  ]).  97-143. 

The  court  admits  testimony  of  Samuel  !>.  AVein- 
stein  as  to  conversations  and  negotiations  willi  IFeii- 
deison  Brooke  Deady.  p.  97-143. 
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The  court  admits  testimony  of  Samuel  B.  Weiii- 
stein  as  to  conversations  and  negotiations  witli  Hen- 
derson Brooke  Deady.   ]>.  97-143. 

Tlie  court  admits  testimony-  of  Samuel  B.  Wein- 
stein  as  to  conversations  and  negotiations  with  Hen- 
derson Brooke  Deady.  ]).  97-143.  Defendant's  E.\- 
liibit  C  is  admitted,  see  supra  p.  87. 

The  court  sustains  plaintiff's  objection  to  Han- 
ovei-  Deady 's  testimony  as  to  conversations  with 
Lucy  A.  H.  Deady  regarding  the  property,  p.  149, 
150,  151,  152. 

The  court  overrules  ]^laintiff's  o]\jection  to  Han- 
over Deady 's  testimony  as  to  conversations  with 
Henderson  Brooke  Deady.  p.  157. 

The  court,  overrules  plaintiff's  motion  to  strike 
Hanover  Deady 's  testimony  in  regard  to  conversa- 
tions with  Henderson  Brooke  Deady  relating-  to 
sti])ulations  embodied  in  Defendant's  Pre-trial  Ex- 
hibits. I  and  J.  p.  161. 

The  court  overrules  plaintiff's  objection  to  De- 
fendant's Pre-trial  Exhibits  I  (certified  photostatic 
copy  of  stipulation,  Lucy  A.  H.  Deady  Estate  dated 
December  18,  1923)  and  J  (certified  photostatic  copy 
of  stipulation,  Lucy  A.  H.  Deady  Estate,  dated  Oc- 
tober   ,  1924,  and  admits  said  exhibits  in  evidence. 

p.  161. 

The  court  overrules  plaintiff's  objection  to  Han- 
over Deady 's  testimony  as  to  controversy  over  real 
])roperty  as  set  out  in  stipulation,  p.  163. 

The  court  overrules  plaintiff's  objection  on  ground 
tliat  (luestion  propounded  by  counsel  was  leading, 
p.  163.  [101] 


vs.  Richard  If  oir  el  I  -         125 

The  court  overi'iilos  ])lai]itiff's  objection  to  tes- 
timony of  Hanover  Deady  regarding  claim  of  Marye 
Tliompson  Deady.  p.  164. 

Tlie  court  sustains  plaintiff's  o])jecti()n  to  Han- 
over Deady 's  testimony  regarding  conversations 
had  by  ^Fary  T.  Deady  witli  Mr.  Simon  and  liis 
mother  (Mary  E.  Deady)  and  also  sustains  plain- 
tiff's motion  to  strike  such  testimony,  p.  165,  166. 

The  court  overrules  plaintiff's  objection  to  Han- 
over Deady 's  testimony  regarding  conversations  be- 
tw  (H^n  Mary  E.  Deady  and  Henderson  Brooke  Deady 
in  witness's  presence,  p.  167. 

The  court  overrules  plaintiff's  objection  and  ad- 
mits in  evidence  Defendant's  Pre-trial  Exhibit  D 
(certified  photostatic  copy  of  amended  com])laint, 
Marye  T.  Deady  vs.  Henderson  Drooke  Deady,  (»t 
al.  p.  169). 

The  court  overrules  plaintiff's  objection  and  ad- 
mits in  evidence  Defendant's  Pre-trial  Exhibit  E 
(photostatic  copy  of  com])romise  agreement  between 
Marye  T.  Deady,  Henderson  Brooke  Deady,  et  al). 
p.  170. 

The  court  overrules  plaintiff's  objection  to  testi- 
mony of  Hanover  Deady  regarding  conversations 
witli  Tfenderson  Hrooke  Deady  as  to  income  I'rom 
the  ])roperty.  p.  171. 

The  court  overrules  plaintiff's  objection  to  testi- 
mony of  Hanover  Deady  as  to  his  reliance  upon 
statenients  of  Henderson  Brooke  Deady,  p.  171. 

The  court  overrules  plaintiff's  objection  and  ad- 
mits in  evidence  Defendant's  Pre-trial  Exhibit   A 
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(photostatic  CO})}'  of  affidavit  of  Henderson  Brooke 
Deady,  dated  Oct.  29,  1925).  p.  178. 

The  court  overrules  plaintiff's  objection  and  ad- 
mits in  evidence  Defendant's  Pre-trial  i{]xlnl>i1  K 
(certified  photographic  copy  of  stipulation,  executed 

August    ,    1931,    by    Henderson    Brooke    Doady, 

Jose])]i  Simon,  et  al.).  ]).  179.  [102] 

The  court  overndes  plaintiff's  objection  and  ad- 
iiiits  testimony  of  HanoA'er  Deady  with  regard  to 
Defendant's  Pre-trial  Exhibit  K.  p.  180,  187. 

The  court  excludes  testimony  of  Hanover  Deady 
regarding  negotiations  with  Joe  Simon  leading  up 
to  i)reparation  of  document  which  is  Defendant's 
Pre-trial  Exhibit  K.  ]).  188-9. 

The  court  excludes  testimony  of  Hanover  Deady 
regarding  discussion  with  Ral])h  Wilbur,  p.  193. 

The  court  overrules  plaintiff"s  sti])ulation  to  testi- 
mony of  Hanover  Deady  regarding  his  reliance  upon 
statement  made  by  Henderson  Brooke  Deady,  ]). 
194. 

The  court  overrules  plaintiff' 's  objection  to  testi- 
mony of  Hanover  Deady  regarding  his  signing  of 
the  stipulation  (Ex.  K.) 

The  court  overrules  plaintiff' 's  objection  and  ad- 
mits evidence  Defendant's  Pre-trial  Exhibit  (r 
(cojjy  of  unexecuted  agreement  between  Charlotte 
Howell  Deady,  Hanover  Deady,  and  others,  dated 
Oct.  22,  1934).  p.  195. 

The  court  adheres  to  its  ruling  in  regard  to  the 
substitution  of  the  original  for  the  copy  of  Ex- 
hibit G  p.  196.  This  matter  is  later  cleared  up  by 
the  introduction  of  the  original. 
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The  courts  rulings  on  the  hotter  of  Wilbur,  Beck- 
ett, Howell,  and  Oppenheinier  to  Joseph  Simon, 
July  10,  1933,  is  made  inmmterial  by  subsequent 
action  of  comisel  in  withdrawing  it.  pp.  215,  227, 
229-32,  238. 

^riie  court  adheres  to  its  previous  ruling  denying 
Plaintitf's  motion  to  strike  out  testimony  of  Hano- 
ver Deady.  p.  235. 

'J'lie  court  adheres  to  its  ]n'eviou8  ruling  over- 
ruling defendant's  objection  to  question  ])roj)ouuded 
to  Hanover  Deady  on  ground  it  had  already  been 
answered,  p.  239.  [103] 

The  court  adheres  to  its  ])revious  ruling  and 
admits  testimony  of  Hanover  Deady  as  to  conver- 
sations v.'ith  Robert  Strong,  p.  217. 

The  court  adheres  to  its  i)revious  ruling  admit- 
ting testimony  of  Hanover  Deady  regarding  con- 
versations with  Josei)h   Simon.  \).   2481/^. 

The  court  adheres  to  its  previous  ruling  denying 
plaintiff's  motion  to  strike  the  testimony  of  Hano- 
ver Deady  regarding  conversation  with  Jose])h 
Simon,  p.  250-51. 

The  court  adheres  to  its  previous  riding  admit- 
ting testimony  of  Jessie  Murch  as  to  whether  or  not 
she  had  conversations  willi  Mrs.  Lucy  A.  H.  Deady. 
p.  256-7. 

The  court  adheres  to  its  i)revious  luling  allowing 
Jessie  Murch  to  answer  counsel's  question  as  to  tiist 
time  Mrs.  Lucy  A.  H.  Deady  discussed  matter  \\i1li 
lu'i'.  p.  257. 
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Tlie  c-Miirt  adheres  to  its  picxious  luliiig  striking 
unresponsive  answer  of  Jessie  Miirch.  p.  257-58. 

The  court  adheres  to  its  i)revions  ruling  sustain- 
ing phiintilfs'  o])jection  to  (question  a.sked  Jessie 
Murcli  and  testimou}^  as  to  wliat  Mrs.  L.  A.  H. 
Deady  said.  p.  258-9. 

The  court  sustains  pkiintiff's  objection  to  Blanche 
Catlin's  testimony  regarding  conversations  with 
Mrs.  Lucy  A.  H.  Ueady,  p.  265. 

The  court  adheres  to  its  ruling  refusing  to  strike 
answer  of  Blanche  Catlin  as  being  unresponsive, 
p.  268. 

The  court  sustains  jdaintiff's  objection  to  testi- 
mony of  Ariel  Deady  regarding  conversations  with 
Mrs.  Lucy  A.  H.  Deady.  p.  274. 

The  court  overrules  plaintiff's  objection  to  testi- 
mony of  Ariel  Deady  regarding  conversations  with 
Henderson  Brooke  Deady.  j).  277-9.  [lO-t] 

The  court  sustains  plaintiff's  objection  to  testi- 
mony of  Mrs.  Helen  Hanson  regarding  conversa- 
tions with  Mrs.  L.  A.  H.  Deady.  p.  282. 

The  court  sustains  plaintiff's  objection  to  testi- 
mony of  Matthew  Deady  regarding  conversations 
with  Mrs.  Lucy  A.  H.  Deady.  p.  287. 

The  court  grants  plaintiff's  motion  to  strike  ques- 
tion and  answer  of  Matthew  Deady  as  to  presents  of 
Mrs.  L.  A.  H.  Deady.  p.  288. 

The  court  overrules  plaintiff's  objection  to  testi- 
mony of  Matthew  Deady  regarding  conversation  of 
Mrs.  L.  A.  H.  Deady  about  Uncle  Paul,  the  answer 
being  no.  p.  288-0 
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The  coiu't  sustains  plaintiff's  ol)jection  to  Mat- 
thew Deady's  testimony  regarding  statements  of 
Mrs.  L.  A.  H.  Deady  about  "When  this  property 
becomes  your  and  Hanover's,"  etc.  p.  290. 

.  The  court  does  not  rule  on  plaintiff's  objection  to 
Matthew  Deady's  testimony  regarding  a  letter  from 
his  brother  because  no  ruling  was  requested  and  the 
line  of  testimony  was  abandoned,  p.  292. 

The  court  sustains  i)laintiff's  objections  and  ex- 
cludes from  evidence  Defendant's  Pre-trial  Ex- 
hibits: 

F.  (('oj)y  of  Order  of  Multnomah  County  Pro- 
hate  Court  of  April  21,  1924,  determining  state  in- 
heritance tax  in  Lucy  A.  H.  Deady  estate)  p.  301. 

L.  (Co])y  of  stipulation  for  settlement  of  in- 
heritance tax  ill  Lucy  A.  H.  Deady  estate,  dated 
vSept ,  1935.)  ]).  302-3. 

M.  (Coi)y  of  petition  for  determination  of  in- 
heritance tax  on  Lucy  A.  H.  Deady,  estate,  filed 
Oct.  1,  1935.)  ]).  304. 

X.  (Copy  of  Order  fixing  inheritance  tax  on  Lucy 
A.  H.  Deady  estate,  dated  Oct.  1,  1935.  p.  304. 

O.  Copy  of  letter  May  16,  1935,  Oregon  State 
Treasurer  to  First  National  Bank.  ]).  305.  [105] 

P.  Coi)y  of  letter  May  23,  1935.  Robert  F.  Ma- 
guirc  to  First  National  Bank.  ]>.  305. 

Q.  Letter  Oct.  25,  1923,  AVilbur,  Deckett,  & 
Howell  to  Jose]^h  Simon,  ]>.  306-8. 

1?.  Carbon  co])y  of  letter  Oct.  26,  1923,  Joseph 
Simon  to  Will)ur,  Beckett  and  llowcll.  j).  308-9. 
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Note:  It  is  understood  that  where  the  court  has 
rejected  testimony  or  excluded  any  documentary 
evidence,  all  cross-examination  as  to  such  testimony 
(>]•  document  is  also  rejected. 

[Endorsed]:  Filed  May  21,  1941.  G.  H.  Marsh, 
Clerk,  By  R.  DeMott,  Deputy.  [106] 


And  Afterwards,  to  wit,  on  the  17th  day  of  No- 
vember, 1941,  there  was  duly  filed  in  said  Court, 
an  0])inion  in  words  and  Hj^ures  as  follows,  to  wit: 

[107] 
[Title  of  District  Court  and  Cause.] 

OPINION 

November  17,  1941 

James  Alger  Fee,  District  Judge: 

This  case  involves  the  construction  of  the  will  of 
Lucy  A.  H,  Deady.  The  court,  on  motion  to  dismiss, 
interpreted  the  language  of  the  will  itself  and  sus- 
tained the  complaint.  Thereafter,  answer  was  tiled. 
A  pre-trial  conference  was  held.  Based  ui)on  a  pre- 
trial order,  the  case  was  tried  before  the  court. 
Since  numei-ous  objections  were  made  to  the  evi- 
dence, the  court  has  heretofore  issued  an  opinion 
dealing  with  questions  of  admissibility. 

The  facts  are  as  follows: 

At   the  time  of  the  execution  of  her  last  will,^ 


1.     The  will  is  printed  in  full  in  the  former  opin- 
ion of  the  court  on  a  motion  to  dismiss,  filed  Novem- 


ber 6,  1939. 
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I.iiey  A.  H.  Deady  was  86  years  (^f  age,  and  at  tlie 
date  of  lier  death,  xVugust  29,  1923,  her  age  was 
89  years.  At  the  time  of  the  execution  of  her  will, 
and  also  at  the  time  of  her  death,  she  had  one  living 
eliild,  Henderson  Brooke  Deady,  and  two  deceased 
eliildren,  l^aul  R.  Deady  and  Edward  N.  Deady; 
three  daughters-in-law,  Amalie  B.  Deady  (then  the 
wife  of  Henderson  Brooke  Deady),  Marye  Thoni])- 
son  Deady  [108]  (widow  of  Paul  R.  Deady),  and 
Mary  E.  Deady  (widow  of  Edward  N.  Deady)  ;  two 
grandchildren,  Matthew  Edward  Deady  and  Han- 
over Deady,  children  of  Edward  N.  Dead}'.  At  the 
time  (►f  the  execution  of  Lucy  A.  H.  Deady 's  last 
will,  Henderson  Brooke  Deady  was  51  years  of  age, 
Matthew  Edward  Deady  was  31  years  of  age,  and 
Planover  Deady  was  28  years  of  a,i;e.  At  that  time 
Henderson  was,  and  for  a  long  time  had  ))een,  living- 
a])art  and  separated  from  his  wife,  Amalie  B. 
Deady. 

At  the  time  of  her  death  Mrs.  Deady  was  seized 
of  the  real  i)ro])erty  in  (luestion.  Letters  testamen- 
tary were  issued  to  Henderson  and  Joseph  Simon, 
September  15,  1923.  Controversy  seems  to  have 
sprung  u])  innnediatel}',  concerning  the  distri])ution 
of  mimey  and  tlie  ownership  ol'  the  i)i-o))(M'ty,  !)('- 
twecn  Henderson  and  Hanover.  AVilbur,  the  attor- 
ney for  Henderson  and  Matthew  Kdward  wrote  a 
letter  to  Josej)li  Simon,  October  25,  1923,  setting 
up  a  claim  that  the  grandsons  would  be  entitled  to 
the  whole  estate  on  Henderson's  death,  and  Joseph 
Simon  answei-ed  October  2(),  1923.  The  stii)ulation 
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settling  a  tein])orai'y  schedule  of  disbursements  was 
executed  I)ecenil)er  18,  1923.  Marye  Thompson 
Deady,   thereafter,   eoninieneed   suit    September   3, 

1924,  claiming  a  portion  of  the  real  property,  and 
as  a  result,  apparently,  a  second  stipulation  was  ex- 
ecuted for  temporary  distribution  in  October,  1924. 
Thereafter,  when  considerable  negotiation  had  been 
carried  on  between  Henderson  and  Amalie  B.  Deady, 
a  divorce  suit  was  filed  by  the  former  and  based 
ui)on  a   property  settlement,   dated   September  14, 

1925,  decree  entered  therein.  Marye  Thompson 
Deady 's  suit  was  settled  by  the  stipulation  dated 
October  28,  1925,  a  document  which  clears  the  ex- 
ecutors and  [109]  created  a  trust  for  the  life  of 
Marye  Thompson  Deady.  Upon  the  day  after,  Octo- 
ber 29,  1925,  Henderson  executed  an  affidavit  to 
the  effect  that  at  that  time  he  had  no  children.  A 
great  deal  of  negotiation  was  then  carried  on  by 
Henderson  and  Hanover  in  the  elfort  b\^  Henderson 
to  get  consent  to  the  payment  of  his  share  of  the 
income  to  Charlotte  Howell  if  he  should  die  before 
the  expiration  of  the  six  months  after  the  date  of 
his  divorce  decree  from  Amalie.  The  refusal  of 
Hanover  caused  a  violent  quarrel.  Henderson  then 
left  Portland  and  did  not  return.  Shortly  thereafter 
he  married  Charlotte  Howell  Deady.  In  1931  an- 
other stii)ulation  was  signed  as  to  distribution  of 
the  income  by  the  executors. 

Henderson  died  May  28,  1933,  leaving  no  issue 
him  surviving.     He  left  a  will  which  made  no  s])e- 
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cific  mention  of  this  proi)erty,  bnt  named  Charlotte 
Howell  Dead}'  as  residuary  legatee  and  ai)pointed 
her  to  his  shave  of  the  income  of  his  mother's  es- 
tate, in  accordance  with  the  jjrovisions  of  his 
mother's  will.  Henderson's  will  was  i)robated  July 
18,  1933.  The  estate  has  not  yet  been  closed.  Han- 
over was  immediately  interested  in  obtaining  a  dcii- 
nite  expression  as  to  how  nuich  money  Charlotte 
Howell  Deady  would  l)e  entitled  to  under  the  ap- 
pointment of  Henderson.  The  result  of  this  \v{is 
that  a  compromise  agreement  was  sent  to  her  by 
Mr.  Wilbur,  which  slie  refused  to  sign.  Another 
document  of  settlement,  both  as  to  title  and  the  in- 
come, was  forwarded  to  her  by  Hanover's  attornex  s. 
This  she  signed  October  11,  1934.  On  its  ictmn 
Matthew  Edward  signed  l)ut  subsequently  Hanoxci- 
refused  to  execute  it. 

Joseph  Simon  died  February  14,  1936,  and  Tlic 
First  National  Bank  was  ap])ointed  and  (lualificd 
as  executor  February  27,  1935.  Charlotte  Howell 
Deady  died  July  12,  1935.  [110]  Her  will,  probated 
July  22,  1935,  makes  no  mention  of  this  s])ecific 
property,  but  designates  Richard  Howell,  her  son, 
as  her  residuary  legatee.  This  estate  is  still  nncloscd. 

'^Phe  mortgage  on  the  })roperty  in  ((uestion  was  in 
the  amount  of  $40,000  at  Mrs.  Lucy  A.  H.  Deady  \s 
death,  and  has  been  extended  sevei-al  times,  and, 
on  July  (),  1935,  was  still  nn|)aid  in  tlic  sum  of 
$29,000. 

On  March  6,  1935,  the  estate  of  Mrs.  Lucy  A.  11. 
Deady   was   closed   and   The   First   National    Dank 
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discharged  as  executor.  Since  then  the  defendants 
have  held  the  i^roj^orty  and  denied  any  claim  of  tlu^ 
])laintiff  thereto. 

The  court  by  construction  of  tlie  will  itself,  ex- 
clusive of  other  factors,  found  that  the  intention  of 
Mi's.  Deady  was  to  give  to  Henderson  a  fee  sini])le 
title  to  an  undivided  two  thirds  interest  in  the  real 
])]•<»} )erty  in  question,  if  Henderson  survived  her. 
"^I'his  fee  was  encumbered  with  a  restriction  against 
alicMiation  for  tw(^nty-five  yeai's  and  until  the  mort- 
gage could  be  i)aid  off  and  also,  with  the  payment 
of  certain  definite  suitis  to  various  persons. 

The  questi<m  of  construction  of  the  will  by  the 
])arties  involved  is  now  raised  u])on  the  evidence. 

Before  discussing  these  issues,  it  should  be  noted 
that  there  a])iiears  inferentially  in  tlie  record  strong' 
evidence  of  tlu^  correctness  of  the  construction 
placed  upcui  the  will  by  the  C(Uirt. 

Henderson,  Paul  R.  and  Edward  N.,  sons  of  Judge 
and  Mrs.  Deady,  by  the  will  of  their  father,  became 
at  his  den.th,  jointly  the  owners  in  fee  simple  of  the 
very  real  property  here  in  issue,  subject  only  to  the 
life  interest  of  Mrs.  Deady.  At  her  request,  with- 
out consideration,  the  three  sons  deeded  [111]  the 
fee  of  this  pro]ierty  to  her,  in  order  that  the  build- 
iuu-  could  be  erected  thereon.  This  is  undenied.  Panl 
R.  di(Ml  witliout  childrcMi,  Ma  rye  Thom])so]i  Deady 
was  given  n  monthly  ))ayment  under  the  will,  as 
his  widow.  Mrs.  Lucy  A.  PT.  Deady  recognized  the 
obligation  to  Edward  N.  by  giving  to  his  sons,  Han- 
over and  Matthew  Edward,  one  third  of  the  real 
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property  in  fee  subject  to  the  ''conditions,  provi- 
sions and  charges".  It  does  not  seem  consistent  to 
believe  that  she  did  not  give  an  unqualified  fee  \\\w\\ 
she  devised  the  balance  of  the  property  to  Hender- 
son, subject  to  the  same  ''conditions,  j)rovisions  and 
charges". 

As  noted  above,  Henderson  had  already  held  part 
of  the  pro])erty  in  fee  and  had  deeded  it  to  lier.  Tn- 
questionably,  she  recognized  this  strong  obligation 
and  returned  to  him  the  fee  whicli  lie  liad  deeded 
to  her,  together  with  the  interest  of  his  deceased 
brotliei*,  but  jjurdened  with  the  cash  payments  and 
the  restriction  on  alienation.  This  evidence  almost 
conclusively  sustains  the  construction.  Because  the 
gift  in  fee  was  in  satisfaction  also  of  a  debt,  the 
court  in  Jmbrie  vs.  Hartrampf,  TOO  Oregon,  589, 597, 
says:  "Wliile  the  amount  of  the  indebtedness  is  not 
disclosed  by  the  record,  it  would  not  seem  that  tlic 
father  in  the  liberal  disposition  of  his  bounty  to  his 
son,  as  manifested  by  the  will,  would  devise  a  tith' 
in  fee  to  land  for  a  consideration  in  one  i)art  of 
the  will  and  take  it  away  or  diminisli  tlie  title,  de- 
base the  fee  as  it  is  usually  termed,  in  another  |)ai't." 
Like  considerations  com])el  a  like  conclusion  in  tlic 
instant  case. 

l>ut  it  is  contended  that  either  agreements  or  ut- 
terances of  the  devisees  throw  light  upon  the  con- 
struction of  the  will. 

There  are  three  foundations  u|)on  which  the  con  it 
nia\'  consider  occurrences  after  the  death  of  Lucy 
A.  H.  Deadv.    First,  if  the  familv  in  written  docu- 
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inents  settled  the  [112]  construction  of  the  will  or 
the  clauses  thereof  or,  second,  if  Henderson  or  Char- 
lotte, as  holder  of  the  title  in  some  binding  manner 
l)laced  limitation  thereon,  or,  third,  if  either  of 
them,  when  holding  title,  by  false  words  or  acts, 
misled  Hanover  and  Matthew  Edward  to  the  point 
that  it  would  be  inequitable  to  allow  a  successor  to 
set  u])  the  truth,  then  the  construction  of  the  will 
heretofore  found  by  the  court  might  be  modified 
accordingly. 

The  court  will  consider  as  to  the  first  gromid  four 
documents,  signed  by  legatees  and  devisees  under 
tlic  will  of  T.ucy  A.  H.  Deady.  The  second  ])asis 
will  require  a  consideration  of  certain  documents 
executed  by  Henderson  and  Charlotte  Howell  Deady. 
niu'  third  ground  will  require  a  consideration  of  the 
question  of  whether  either  Henderson  or  Charlotte 
was  under  a  duty  to  speak  or  make  representations, 
and  what  rej^resentations  either  of  them  made, 
whether  Hanover  or  Matthew  Edward  relied  thereon 
and  whether  damage  was  caused  thereby. 

There  are  four  transactions  in  Avhich  the  parties 
interested  were  involved:  (1)  the  stipulation  of  De- 
cember, 1923,  (2)  the  stipulation  of  October,  1924, 
(3)  the  stipulation  based  on  the  claims  of  Marye 
Thompson  Deady,  dated  Octobei-,  1925,  (4)  the  stip- 
ulation of  August,  1931. 

The  first  stipulation  of  December  18,  1923,  states 
that  there  is  a  dispute  "as  to  whether  or  not  the 
estate  of  said  deceased  shall  be  distributed  as  by 
sail]   will   (lirocterl   and   as  to  the  ownership   of  the 
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real  estate''  in  controversy  here.  Tliis  document 
was  signed  by  all  the  interested  parties.  Hanover 
testified  that  the  controversy  then  pending  was  the 
claim  of  Marye  Thom])son  Deady  to  one  [113]  third 
of  the  real  property  in  question.  But  the  suggestion 
as  to  a  stijjulation  regarding  distribution  of  the  in- 
come came,  on  October  26,  1923,  from  Rali)h  W. 
Wilbur,  one  of  the  attorneys  for  Hanover,  and  in 
the  same  letter  thei'e  is  the  claim  that  the  grandsons 
would  ultimately  come  into  the  title  of  the  whole 
tract,  but  no  mention  of  the  Marye  Thompson  I)ead_\' 
claim.  Mr.  Joseph  Simon,  the  co-executor,  in  an- 
swer to  this  letter  on  October  28,  1923,  agreed  to 
the  stipulation  to  protect  the  executors,  but  answers 
the  claim  as  to  the  ultimate  title  by  a  suggestion 
that  "all  parties  interested  get  together  and  arrive 
at  some  adjustment  of  their  ditferences  and  avoid 
irritation  and  ill  feeling". 

It  is  extremely  significant  that  Mr.  Wilbur  did  not 
mention  the  claim  of  Marye  '^rhom])son  Deady  and 
that  the  dispute  as  to  title  was  then  between  Hen- 
derson and  the  grandsons.  Tlie  inference  to  l)e 
drawn  is  that  Henderson,  to  the  knowledge  of  Han- 
over and  Wilbur,  was  claiming  the  fee,  but  this 
point  was  expressly  left  in  abeyance  by  the  docu- 
ment. 

The  stipulation  of  October,  1924,  carried  on  tlic 
same  agreements,  except  that  Henderson,  ])y  Ihe 
terms  thereof,  received  $100  per  month  additional. 
It  is  true  this  instrument  bears  evidence  that  Marye 
Thompson  Deady  was  at  that  lime  ui'ging  her  claim, 
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for  ill  order  to  get  her  signature  Henderson  was 
required  to  pay  to  her  $10  per  month  out  of  the  ad- 
ditional amount  obtained  by  him.  But,  it  will  be 
noticed  that  hei-  suit  had  been  filed  September  o, 
1924,  which  is  some  indication  that  it  was  not  being 
urged  at  the  time  of  the  first  stipulation,  exeQiited 
almost  a  year  before. 

The  primary  purpose  of  the  stipulation  of  Oct(v 
ber,  192-1-,  was  the  settlement  of  the  suit  filed  by 
Marye  Thom])son  Deady  [11-t]  on  September  3,  1921. 
The  salient  feature  of  the  stipulation  is  that  it  is 
not  and  does  not  purport  to  be  a  construction  of 
the  will  as  to  the  shares  acquired  by  Henderson  and 
the  grandsons,  but  was  a  new  agreement  among  all 
the  devisees  in  settlement  of  the  claim  mad(^  by 
Marye  Thomi)son  Deady  that  Lucy  A.  H.  Deady 
had  nothing  but  a  life  estate  in  the  real  property 
in  question.  However,  the  special  warranty  deed 
to  be  executed  according  to  this  stipulation  is  to 
be  made  by  Marye  T]ionips(^n  Deady  to  Henderson 
and  to  each  of  the  grandsons  and  not  to  trustees. 
This  indicated  that  the  title  was  in  the  devisees 
and  not  in  trustees.  Furthermore,  the  deeds  are  to 
be  made  ^'in  ]^roportion  to  their  interests".  If  this 
is  a  construction  of  the  will,  the  inference  would  be 
that  Henderson  was  t<^  get  a  deed  t<^  two-thirds  and 
Matthew  Edward  and  Hanover  a  deed  to  one-sixth 
each.  res])ectively.  Tf  this  is  not  the  implication, 
then  no  claim  can  be  based  u]ion  the  stipulation 
exce])t  that  the  grandsons  in  the  face  of  a  dispute 
over  the  title  did  not  have  it  (wplicitly  settled.  There 
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is  certainly  iiu  iniplicatiuii  here  that  Henderson  was 
yielding  to  their  construction. 

The  remaining-  stipulation  of  August,  1931,  refers 
to  the  stipulations  of  December,  1923  and  October, 
1924,  and  re-distributes  the  income  during  the  re- 
mainder of  the  ten  year  period  set  u])  in  the  will, 
but  cc^rtainly  has  no  implications  as  to  construction 
of  the  will,  or  as  to  the  disposition  of  the  real  prop- 
erty. It  is  notable  that  Marye  Thom])son  Deady  did 
not  sign  this  stipulation,  and  that  the  agreement 
of  October  18,  1925,  is  not  mentioned  therein. 

If  all  of  these  '' family"  documents  be  considered, 
it  is  obvious  that  none  had  for  its  ])ur])ose  the  con- 
struction of  [115]  the  will.  The  initial  letters  indi- 
cate the  grandsons  were  claiming  the  whole  \)Vi)\)- 
erty  on  Henderson's  death.  Yet  nowhere  in  the 
documents  is  this  question  settled,  nor  is  it  ever 
mentioned  again.  Henderson  was  able  to  obtain  \\\v 
bulk  of  the  income  contrary  to  the  terms  of  the  v.'ill 
and  defer  the  collection  of  a  sinking  fund  con- 
trary to  the  terms  of  the  will,  notwithstanding  the 
claim  advanced  by  Mr.  Wilbur  that  the  l)ulk  of 
the  income  should  be  a|)plied  u])on  the  moi-tgage 
sinking  fund  to  ])rotect  the  interest  of  the  grand- 
sons as  ultimate  devisees.  Ably  re])i'e8ente(l  as  the 
grandsons  were,  they  would  not  have  turned  over 
the  great  bulk  of  the  income  to  Henderson  without 
a  definite  agreement  that  the  grandsons  woidd  come 
into  the  property  on  Henderson's  death.  On  the 
contrary,  it  is  highly  significant  that  the  only  d(K>- 
ument  which  directly  deals  with  the  title  uses  the 
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plirase  ''in  proportion  to  their  rospectiA-c  interests." 

The  most  that  can  be  said  of  tliis  situation  is  that 
there  was  a  deliberate  faihire  to  interpret  the  will 
after  a  sharp  conflict  had  originally  been  suggested 
r.nd  at  a  time  when  Hanover  contends  no  one  had 
suggested  a  contrary  construction. 

The  .second  basis  for  construction  of  the  will  con- 
sists of  tlie  acts  and  declarations  of  Henderson  and 
Charlotte.  This  subject  is  i'lii'ther  divided  into  writ- 
ten documents  and  oral  expressions. 

The  written  dociiiiients  executed  by  Henderson 
wliich  have  Ix'arim;-  arc:  (a)  the  settlement  with 
Anialie,  his  fii'st  wife,  (b)  the  affidavit  to  the  effect 
that  he  had  no  children,   (c)   his  will. 

The  first  document  for  consideration  is  the  pro])- 
ei'ty  settlement  between  Henderson  and  his  first 
wife,  Amalie.  [116]  This  instrument  C(mtains  only 
one  exjn'ession  which  bears  on  the  ])oint.  It  is  stipu- 
lated that  Lucy  A.  H.  Deady  by  will  "did  give, 
devise  and  l)equeath  to  Henderson  Brooke  Deady 
the  undivided  two  thirds  (^f  Lot  numbered  one  *  *  * 
conditioned  as  in  said  will  ])rovided'\  It  is  possible 
that  this  expression  might  relate  to  the  supposed 
executory  devise.  But  it  more  probably  relates  to 
the  words  of  the  will  that  the  devises  of  Lot  1  "are 
\\\Mm  the  express  condition  that  said  propert}^  shall 
not  be  disposed  of  or  encumbered  during  the  period" 
of  twenty-five  years.  All  ])arties  miquestionably  ac- 
c('pt(>d  the  restrictii^n  on  alienation  as  valid.  Since 
Henderson   could  not   convev   or  encumber  his   in- 
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terest,  the  onl}  way  in  which  Anialic  could  get 
support  was  throug'h  the  payment  of  money  from 
Henderson  directly  while  lie  lived,  and  hy  a  share 
in  the  aj^pointed  annuity  to  his  widow.  In  lier  situ- 
ation, the  freeing  of  the  fee  from  restrictions  at 
the  end  of  twenty-five  years  coukl  be  of  small  in- 
terest. There  are  no  implications  to  be  drawn  from, 
tliis  instrument  that  Henderson  did  not  have  fee 
.simple  title,  subject  to  the  restriction  of  alienation. 

The  affidavit  executed  by  Henderson  states  that 
"no  child  or  children  have  ever  been  born  to  ine 
and  that  I  have  not  had  and  have  not  now  any  issue 
by  marriage  or  otherwise".  This  is  a  formal  docu- 
ment filed  in  the  estate.  It  was  executed  after  the 
decree  in  the  divorce  case  and  after  the  final  settle- 
ment with  Marye  Thom])son  Deady. 

At  that  date  if  Henderson  had  died,  Hanover  and 
Matthew  Edward  would  have  been  his  heirs,  if 
Henderson  at  the  time  of  his  death  had  no  children, 
not  by  virtue  of  Mrs.  Deady 's  will,  but  in  accord- 
ance with  the  general  laws  o\'  inheritance.  [117]  He 
had  no  other  relatives  and  he  believed  he  could  not 
alienate  his  interest.  Henderson,  further,  was  ex- 
pectant of  death  within  a  short  time.  This  appears 
as  a  sufficient  and,  in  fact,  the  onl\'  possible  ex- 
planation of  the  document.  If  the  construction  of 
the  will  had  been  in  issue,  the  document  would  have 
expressed  this  jjurjjose  and  have  contained  a])t  terms 
to  .settle  the  controversv. 
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The  instrument  was  intended  also  to  clear  Char- 
lotte of  tlie  cliarge  made  by  Tlanover  and  is  unques- 
tionably connected  with  the  quarrel  mentioned  later. 
Considering-  the  time  of  execution,  it  cannot  have 
l)een  intended  to  convey  any  implication  that  Hen- 
derson did  not  have  fee  simple  title. 

There  is  no  doubt  that  Henderson,  through  lo\'- 
alty  to  the  wishes  of  his  mother  or  through  belief 
ill  the  legality  of  the  provisions,  bound  himself  so 
far  as  he  could  to  the  validity  of  the  distribution 
<»r  the  income  by  the  executors  in  accordance  with 
the  .stipulations  and  in  view  of  the  rcvstriction  on 
ali<'nation.  He  acted  as  if  lie  had  a  personal  belief 
that  these  were  binding. 

This  belief  is  of  interest,  in  interpreting  his  own 
v\ill,  tlie  last  instrument  for  consideration  on  this 
subdivision.  He  did  appoint  an  income  to  Charlotte, 
as  liis  widow.  He  believed  that  with  the  distribution 
prescribed  by  the  will  or  the  various  stipulations 
and  the  restraint  on  alienation  he  could  not  provide 
for  her  in  any  other  way.  Otherwise,  he  would  not 
have  been  so  violently  disturbed  over  Hanover's 
refusal  to  i)rovide  for  Chai'lotte  before  their  mar- 
riage. 

The  failure  to  devise  his  interest  in  Lot  1  to 
(liarlotte  expressly  in  his  will,  probabl\'  has  the 
same  ex])laiiation.  He  would  expect  the  others  to 
take  advantage  of  breach  of  the  [118]  condition 
;>gniiist  a!i<'nation,  especially  if  Charlotte  were  in- 
volved. 
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The  written  documents  with  which  Charlotte  was 
connected  are  next  in  order.  Tliese  consist  of:  (a) 
tlie  abortive  stipulations  and  (b)  her  will. 

(a)  The  hrst  instrument  velatinii,'  to  the  interest 
of  Charlotte  was  sent  to  lier  by  Mi'.  Wilbur,  the 
attorney  for  Hanover  and  Matthew  Edward,  after 
Henderson's  death.  There  is  dispute  over  the  con- 
tents and  it  need  not  be  further  regarded. 

The  second  was  signed  by  C-harlotte  and  Matthew 
Edward  and  by  Mr.  Wilbur,  as  witness,  but  not  by 
Hanover  and,  therefore,  did  not  become  effective. 
ThLs  document  can  be  construed  in  no  other  way 
than  as  a  claim  of  a  fee  simple  interest  in  the  prop- 
erty on  behalf  of  Charlotte  with  an  offer  to  com- 
promise for  a  life  estate  and  an  assured  income. 
The  "controversies"  regarding  "the  nature  and  ex- 
tent of  their  interests  and  estate  in  said  real  ])rop- 
erty''  and  the  fact  that  "each  has  and  does  assert 
claims  thereto  adverse  to  the  claims  asserted  bv  the 
other"  are  recited.  Charlotte  offers  to  deed  to  Hano- 
ver and  Matthew  Edward  "all  her  right,  title  and 
interest  in  and  to  Lot  numbered  one"  subject  to  the 
legacies  "but  there  is  saved,  excepted  and  reserved 
to  said  Charlotte  Howell  I)ead\',  for  tlie  term  of  her 
natural  life,  a  life  estate  in  an  undivided  two  thirds 
interest  in  said  real  property  and  its  ap])urtenances 
and  in  and  to  the  rents,  income  and  profits  there- 
from". The  document  contains  also  a  contiruiation 
of  the  life  estate  from  the  grandsons.  This  was 
clearly  the  assertion  of  a  claiui  to  the  title  in  Char- 
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lotte.  E(iually  clear  is  her  acceptance  [119]  of  dis- 
tribution by  the  executors  according  to  the  stipula- 
tions and  her  acceiDtance  of  tlie  restriction  on  aliena- 
tion. 

(b)  Her  will  must  be  interpreted  like  that  of 
Henderson.  Api^arently  she,  like  Henderson,  be- 
lieved that  a  devise  of  the  interest  expressly  would 
l)e  in  violation  of  the  condition  against  alienation. 

A  thorough  consideration  of  the  written  docu- 
ments executed  by  the  parties  indicates  that  all 
ar'ce])ted  the  management  of  the  real  property,  the 
distribution  of  income  by  the  executors  and  the 
validity  of  the  restriction  on  alienation.  No  express 
statement  in  any  document  is  made  construing  the 
language  of  clause  seven  of  the  will,  notwithstand- 
ing tlu'  grandsons  now  urge  that  Henderson  con- 
timially  ado])ted  the  construction  for  which  they 
now  contend. 

Xext,  the  testimony  of  oral  expressions  by  Hen- 
derson and  Charlotte  should  be  considered.  It  is  ex- 
tremely doubtful  whether  this  testimony  was  ad- 
missible. In  almost  every  instance  the  oral  testi- 
mony was  intr(Kluced  to  explain  or  contradict 
ex})ressions  in  the  series  of  written  documents 
which  have  been  considered,  including  the  will.  If 
Henderson  acce])te{l  the  interpretation  of  clause 
seven  of  the  will  as  an  executory  devise  to  the 
grandsons  on  his  death  without  issue,  it  w^ould  seem 
that  this  vital  factor  wouhl  a])])ear  i]i  the  docu- 
ments. 
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It  has  been  urged  that  Joseph  Simon,  Chester 
V.  Dolph  and  Lester  W.  Huni])hi'ies  and  Mary  E. 
Dead}'  are  dead  and  cannot  testify  as  to  the  repre- 
sentations made  by  Henderson.  But  the  fact  which 
is  more  ponderable  is  that  this  testimony  now  under 
consideration  consists  of  oral  declarations  claimed 
to  [120]  have  been  made  by  Henderson,  who  is 
dead  and  cannot  explain  them. 

Neither  Henderson  nor  Charlotte  were  under 
any  more  duty  to  urge  their  interpretation  of  the 
will  than  were  Hanover  and  Matthew  Edw^ard. 
Even  if  the  latter  were  continually  urging  the  prop- 
osition that  Henderson  did  not  have  a  fee  simple, 
he  and  his  successors  would  have  a  right  to  rely 
upon  the  terms  of  the  will. 

The  danger  and  difficulty  of  re-interpreting  writ- 
ten documents  upon  oral  declarations  made  under 
various  situations  over  a  course  of  years  is  ap- 
parent. 

However,  several  situations  will  be  considered. 
The  conversations  with  Weinstein  over  the  settle- 
ment wdth  Amalie  are  in  explanation  of  a  written 
document  which  is  before  the  court  and  which  does 
not  by  its  language  clearly  convey  an  expression 
concerning  the  title.  Clear  and  convincing  proof 
of  declarations  whicli  divest  one  of  fee  simple  title 
must  ])e  required.  If  this  was  the  key  of  the  settle- 
ment it  would  logically  appear  in  the  document. 

These  declarations  are  furthermore  related  in 
general  effect  and  not  by  specific  conversation.  How 
nmch   of  this  understanding  came  by   Weinstein's 
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own  interpretation,  or  by  vague  impressions  of 
someone  else  who  may  have  read  the  will  and  how 
nnich  was  directly  said  by  Henderson  himself  is 
2:)roblematical.  Henderson  and  his  then  wife  were 
dealing  at  arms  length.  Once  she  was  divorced, 
Hanover  and  Matthew  Edward  would  be  the  heirs 
of  Henderson,  unless  he  already  had  children  and 
it  is  probable  that  the  declarations  related  to  this 
situation,  since  Hanover  made  that  the  point  of 
discussion  two  months  later  when  the  affidavit, 
which  has  [121]  already  been  discussed,  was  ob- 
tained. If  the  inalienability  of  the  property  for 
twenty-five  years  be  assumed,  as  apparently  Hen- 
derson assumed  it,  the  settlement  was  fair  and  no 
further  circmnstantial  guaranty  of  this  fact  is  nec- 
essary. Charlotte,  after  her  marriage  to  Hender- 
son carried  out  these  terms  to  the  letter. 

The  salient  point  is  that  if  such  admissions  were 
made  none  were  reflected  in  the  written  property 
settlement  between  Henderson  and  Amalie. 

The  alleged  declarations  of  Henderson  to  Han- 
over were  spread  over  the  period  of  time  from  the 
death  of  Lucy  A.  H.  Deady  on  August  29,  1923,  to 
the  departure  of  Henderson  for  the  East,  sometime 
in  November,  1925.  So  far  as  the  testimony  is  spe- 
cific as  to  the  conversations,  each  occurred  with 
reference  to  a  situation  which  resulted  in  a  docu- 
ment. The  first  w^as  soon  after  Lucy  A.  H.  Deady 's 
death.  These  conversations  could  not  have  been  as 
satisfactory  to  Hanover,  since  they  were  followed 
(1)    by   the   letter   of   Mr.   Wilbur   of   October   26, 
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1923,  which  criticizes  the  claims  of  Henderson  and 
advances  the  interpretation  of  the  will  here  urged 
by  the  grandsons,  (2)  by  the  letter  of  Joseph  Simon 
of  October  28,  1923,  comiselling  an  amicable  arrange- 
ment, and  (3)  by  the  stipulation  of  December  18, 
1923,  which  recites  that  there  are  controversies, 
and  yields  to  Henderson  a  majoi*  portion  of  the 
income,  contrary  to  the  claim  of  the  Wilbur  letter 
that  this  should  be  applied  to  the  sinking  fund  be- 
cause the  grandsons  owned  the  ultimate  title. 

The  declarations  to  Mary  E.  Deady  are  closely 
coiniected  with  the  stipulation  settling  the  Marye 
Thompson  Heady  claim  and  can  be  explained  upon 
tlie  basis  that,  at  tliat  time  tlie  [122]  grandsons 
woidd  have  got  the  title  in  the  event  of  Hender- 
son's death,  if  he  had  no  children  then.  The  similar 
explanation  of  the  conversations  relating  to  the 
affidavit  has  already  been  made. 

The  conversations  and  quarrel  regarding  the  re- 
fusal of  Hanover  to  provide  for  Charlotte  in  the 
event  Henderson  died  before  he  married  her,  show 
Henderson's  attitude  toward  the  condition  against 
alienation.  He  was  in  fear  of  immediate  death,  but 
he  was  also  afraid  to  marry  (^harlotte  before  the 
six  months  had  expired,  because  it  might  be  claimed 
she  was  not  legally  his  widow.  If  he  was  not  mar- 
ried at  the  time  of  his  death,  Hanover  and  Mat- 
thew Edward  would  have  inherited  his  two-thirds 
unless  he  had  children.  He  had  sworn  he  had  no 
children,   probably  as  a  preface  to  an   attem])t   to 
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L;-et  Hanover  to  agree  to  provide  for  Charlotte,  in 
the  event  he  conld  not  marry  her  before  his  death. 

Charlotte  lias  only  one  declaration  reported  and 
that  by  hearsay.  It  was  to  the  effect  that  Charlotte 
''knew  what  Mrs.  Deady  wanted".  These  words 
may  mean  that  Mrs.  Deady  wanted  the  estate  kept 
intact  and  that  Cliarlotte  was  not  going  to  violate 
tliat  wish  herself.  It  certainly  does  not  mean  that 
she  was  advancing  no  claim  to  title,  as  the  offer  of 
.settlement  shows. 

Summarizing,  none  of  the  written  documents  con- 
tain direct  evidence  that  Henderson  was  not  claim- 
ing a  fee.  Tlie  implications  are  all  to  the  contraiy. 
The  oral  declarations  are  vague  and  indirect  and 
are  generall}^  in  explanation  or  contradiction  of  one 
of  the  written  documents.  Finally,  Henderson  was 
under  no  more  dut}^  to  place  his  claim  of  absolute 
title  into  the  foreground  than  were  Hanover  and 
Matthew  Edward  to  insist  ujDon  their  interpreta- 
tion. [123] 

Hanover,  moreover,  places  no  reliance  upon  any- 
thing Henderson  said  or  did.  The  aura  of  conflict 
between  the  two  is  perfectly  apparent  in  reading 
the  record.  Hanover's  attitude  has  been  one  of 
hostility  to  Henderson  on  accomit  of  disapproval 
of  tlie  alleged  conduct  of  the  latter.  This  hostility 
is  untempered  by  any  modifying  factors  toward 
Charlotte  and  ])laintiff.  It  is  apparent  in  the  first 
letter  of  Mr.  Wilbur  soon  after  Mrs.  Deady 's 
death,  in  the  refusal  to  make  a  compromise  re- 
garding support  for  Charlotte  if  Henderson  died 
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before  marriage,  in  the  desire  to  cut  her  annuity 
as  far  as  possible  immediately  after  Henderson's 
death.  Assuming  entire  honesty  upon  his  part,  it 
colors  his  testimony  when  he  says  that  the  stipula- 
tion of  December  18,  1923,  was  based  altogether 
upon  the  controversy  relating  to  the  interest  of 
Marye  Thompson  Deady,  when  the  previous  cor- 
respondence shows  that  there  was  a  clash  of  in- 
terest regarding  the  title  between  Henderson  and 
himself.  This  led  him  also  to  deny  that  Charlotte 
made  any  claim  to  title  when  the  document  which 
was  before  him  set  u^)  claim  of  title  in  her.  If  this 
stubborn  and  uncompromising  moral  attitude  had 
not  existed,  he  could  have  settled  this  dispute  by  a 
stroke  of  the  pen.  Mr.  Wilbur  could  not  have  taken 
the  same  attitude,  since  he  allowed  Matthew  Edward 
to  sign  the  stijiulation,  put  his  own  name  to  the 
document  as  a  witness  and  thereafter  held  the  docu- 
ment for  months,  in  apparent  hope  that  Hanover 
would  sign  it. 

This  same  spirit  apparently  led  Hanover  to  con- 
vince himself  that  Henderson  and  everyone  else 
agreed  with  him  on  his  peculiar  interpretation  of 
the  will.  It  is  credible  that  he  has  constantly  be- 
lieved that  the  title  would  come  to  him  if  Henderson 
had  no  children.  I>ut  this  may  be  [124]  because  he 
would  believe  no  one  who  suggested  a  contrary 
interpretation  or  doubts  as  to  the  construction.  In 
any  event,  there  were  many  controversies  over  the 
income  and  he  did  not  require  Henderson  in  any 
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stii)iilatic)n  to  sjiecifically  state  that  Hanover  and 
Matthew  Edward  were  to  receive  the  two-thirds 
of  Lot  1  on  the  former's  death,  notwithstanding 
tliat  lie  yielded  to  the  demands  of  Henderson  for 
more  income  many  times  through  the  years. 

Thus,  none  of  the  alleged  constructions  of  the 
will  have  weight  with  the  court.  The  court  finds 
that  two-thirds  of  Lot  1,  Block  212,  vested  in  Hen- 
derson at  the  death  of  his  mother,  passed  to  Char- 
lotte and  from  her  to  plaintiff. 

The  next  question  is  as  to  what  relief  plaintiff 
is  presently  entitled. 

The  court  has  heretofore  construed  the  will  and 
thereby  fomid  that  there  was  no  real  testamentary 
trust  since  the  fee  title  was  vested  in  the  grandsons 
and  Henderson.  The  executors  were  simply  given 
the  right  to  collect  and  distribute  the  income,  pay 
the  specific  legacies  and  create  a  sinking  fund.  The 
power  to  renew  the  mortgage  is  given  to  the  fee 
owners  and  the  restriction  against  alienation  is 
placed  directly  against  them,  not  against  the  execu- 
tors. 

The  question  of  subsequent  construction  does 
affect  this  clause  of  the  will.  Joseph  Simon  and 
Henderson  did  not  close  the  estate  and  claimed  only 
to  act  as  "executors".  Joseph  Simon  did  not  close 
the  estate  after  Henderson's  death  nor  during  the 
remaining  period  of  his  own  life  and  claimed  to  be 
acting  as  surviving  executor.  In  each  of  the  stipu- 
lations Joseph  Simon  and  Henderson  are  described 
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as  ''executors".  They  never  pretend  to  act  as 
trustees.  In  [125]  eacli  stipulation  a  complete  vali- 
dation of  the  previous  acts  and  payments  made  by 
the  ''executors"  is  required.  These  circumstances 
clearly  indicate  a  serious  doubt  as  to  the  validity 
of  the  clauses  of  the  will,  which  it  now  is  con- 
tended create  a  trust. 

When  The  First  National  Bank  closed  the  estate 
as  executors,  it  was  not,  therefore,  vested  with  any 
rights  as  a  trustee,  under  the  will  or  otherwise.  The 
land  was  charged  with  the  payment  of  specific 
sums  of  money  and  these  would  have  to  be  ])aid 
by  the  holders  of  the  fee,  insofar  as  valid. 

There  was,  however,  a  trust  created  by  the  stipu- 
lation of  October  28,  1925,  Joseph  Simon  and  Hen- 
derson received  the  real  property  during  the  life 
of  Marye  Thompson  Deady  with  the  duty  to  pay 
the  si)ecified  sums  and  to  create  a  sinking  fund. 
Since  plaintiff  is  not  therein  mentioned  he  cannot 
be  considered  as  entitled  to  share  ui  any  present 
income  from  the  property.  However,  he  is  pres- 
ently entitled  to  an  accoimting  from  the  trustee 
who  may  be  appointed  to  succeed  the  original 
trustee  under  this  stipulation.  The  First  National 
Bank  is  not  a  successor,  but  wrongfully  exercises 
control  over  the  estate.  But  by  virtue  of  its  posses- 
sion, it  holds  the  proj)erty  subject  to  the  obliga- 
tions of  a  trustee  by  virtue  of  its  own  wrongful 
seizure.  Plaintiff  is  then  entitled  to  an  accounting 
as  against  the  bank. 
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Findings  and  judgment  will  enter  in  accordance 
witli  this  opinion. 

[Endorsed]:    Filed    November    17,    1941.    G.    H. 
Marsh,  Clerk.  By  R.  DeMott,  Deputy.  [126] 


And  afterwards,  to  wit,  on  Tuesday,  the  24th  day 
of  February,  1942,  the  same  being  the  42nd  Judi- 
cial day  of  the  Regular  November,  1941,  Term  of 
said  Court;  i^resent  the  Honorable  James  Alger 
Fee,  United  States  District  Judge,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to 
Avit:  [127] 

[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 

LAW 

This  suit  came  on  regularly  for  trial  before  the 
Honorable  James  Alger  Fee,  Judge  presiding, 
plaintiff  appeared  by  Robert  F.  Maguire  and  Don- 
ald K.  Grant  of  his  attorneys;  defendant  First 
National  Bank  of  Portland  appeared  by  Edgar 
Freed  and  Nicholas  Jaureguy  of  its  attorneys,  and 
defendants  Matthew  Edward  Deady  and  Hanover 
Deady  appeared  personally  and  by  said  last  named 
attorneys.  Whereui)on  evidence  was  adduced  by 
the  respective  parties,  the  parties  rested,  and  the 
case  was  submitted  to  the  court ;  and  the  court  being 
advised  in  the  premises  makes  the  following: 
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Findings  of  Fact 

I. 

That  plaintiff  is  a  citizen  and  resident  of  the 
State  of  Connecticut  and  is  one  and  the  same  per- 
son as  Richard  Howell  J3usck,  a  son  of  Charlotte 
Howell  Deady,  who  is  named  in  the  last  will  and 
testament  of  the  said  Charlotte  Howell  Deady  as 
her  sole  legatee  and  devisee,  all  of  which  more  fully 
ap])ears  from  the  last  will  and  testament  of  the  said 
('harlotte  Howell  Deady  hereinafter  set  out. 

II. 

That  the  defendants,  Matthew  Edward  Deady 
and  Hanover  Deady,  are  citizens  and  residents  of 
the  State  of  Oregon. 

III. 

That  the  defendant,  the  First  National  Bank  of 
Portland,  [128]  is  a  national  banking  association 
organized  and  existing  imder  the  national  banking 
laws  of  the  United  States  of  America  with  its 
office  and  principal  place  of  buvsiness  in  the  City 
of  Portland,  State  of  Oregon. 

IV. 

That  the  controversy  herein  involves  money  and 
property  rights  exclusive  of  interest  and  costs  of 
a  value  in  excess  of  $3,000.00. 

V. 

That  on  and  before  the  29th  day  of  August, 
1923,  the  said  Lucy  A.  H.  Deady  was  seized  in  fee 


154  Matthetv  Edtvard  Deady  et  al. 

of  the  folloAving  described  real  property  located  and 
situated  in  the  City  of  Portland,  County  of  Mult- 
nomah, State  of  Oregon,  towdt: 

Lot  One  (1),  Block  Two  Hundred  and  Twelve 
(212)  City  of  Portland,  together  with  the 
tenements,  hereditaments  and  appurtenances 
thereunto  belonging  or  in  anywise  appertain- 
ing. 

That  on  or  about  said  date  said  Lucy  A.  H.  Deady 
died  leaving  a  last  will  and  testament  which  was 
duly  and  regularly  i^roved  and  admitted  to  probate 
in  the  Circuit  Court  of  the  State  of  Oregon  for 
Multnomah  Comity,  Probate  Department,  on  the 
5th  day  of  September,  1923;  that  letters  testamen- 
tary issued  out  of  said  court  on  the  15th  of  Septem- 
ber, 1923,  to  Joseph  Simon  and  Henderson  Brooke 
Deady,  as  executors  of  the  last  will  and  testament 
of  said  Lucy  A.  H.  Deady,  deceased;  administra- 
tion of  the  estate  of  said  deceased  w^as  had  there- 
under and  said  estate  was  closed  and  the  then  ex- 
ecutor thereof,  to-wit.  The  First  National  Bank 
of  Poi*tland,  was  discharged  on  March  16,  1936. 
Said  last  w-ill  and  testament  was  in  words  and  fig- 
ures substantially  as  follows : 

In  The  Name  of  God,  Amen:  I,  Lucy  A.  H. 
Deady,  of  Portland,  Oregon,  widow^  of  the  late 
Matthew  P.  Deady,  make  this  the  followdng  my 
Last  Will  and  Testament,  that  is  to  say: 

First:  I  will  and  direct  that  all  my  just 
debts  and  funeral  expenses  be  paid.  [129] 
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Second:  I  request  and  direct  that  my  body 
be  interred  by  the  side  of  my  late  husband, 
Mathew  P.  Deady,  in  Riverview  Cemetery. 

Third:  Subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made,  I  give, 
devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two  thirds  of  T^ot 
numbered  One  (1)  in  Block  numbered  Two 
Hundred  and  Twelve  (212)  of  the  City  of  Port- 
land, Oreg'on. 

Fourth:  Subject  to  like  conditions,  provi- 
sions and  charges  thereon,  I  give,  devise  and 
bequeath  to  my  two  grandsons,  Matthew  Ed- 
ward Deady  and  Hanover  Deady,  the  remain- 
ing undivided  one-third  of  said  Lot  1,  Block 
212,  Portland,  Oregon. 

Fifth:  I  direct  that  from  the  income  de- 
rived from  said  T^ot  numbered  1  in  Block  nmn- 
bered  212,  there  be  paid  to  Mary  E.  Deady, 
widow  of  my  deceased  son,  Edward  Nesbith 
Deady,  the  sum  of  $150.00  \)ev  month  during 
the  term  of  her  natural  life,  and  that  there  be 
paid  to  Marye  Thompson  Deady,  who  was  the 
wife  of  my  son  Paul  R.  Deady,  the  sum  of 
$75.00  per  month,  so  long  as  she  survives  and 
remains  unmarried. 

I  further  direct  that  the  remainder  of  tlie  in- 
come derived  from  the  real  property,  shall  be 
distributed  as  follows: 

(a)  To  the  payment  of  each  of  my  grand- 
sons,— Matthew   Edward   Deady   and   Hanover 
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Deady,  the  sum  of  $100.00  per  month,  and  the 
remainder  of  said  income  shall  be  paid  to  my 
son,  Henderson  Brooke  Deady.  Such  division 
of  the  income  deriA^ed  from  the  said  real  prop- 
erty to  continue  during  the  lifetime  of  my  son, 
Henderson  Brooke  Deady. 

Provided  further,  that  from  the  income  de- 
rived from  said  real  property,  and  before  the 
distribution  of  the  same,  there  shall  be  paid 
therefrom,  the  inheritance  tax  i)ro])erly  charge- 
able against  my  estate,  or  the  legacies  or  divi- 
sions made,  and  after  the  payment  of  such  in- 
heritance tax,  there  shall  be  created  a  sinking 
fund  of  not  less  tlian  $1000.00,  nor  more  than 
$2500.00,  per  year  in  discretion  of  my  execu- 
tors, for  the  jnirpose  of  retiring  and  paying 
off  the  mortgage  debt  created  and  existing 
against  said  Lot  numbered  1,  Block  numbered 
212, 

Sixth :  I  will  and  direct  that  said  Lot  luim- 
bered  One  (1)  in  Block  numbered  two  hundred 
and  twelve  (212),  Portland,  Oregon,  shall 
neither  be  mortgaged,  partitioned,  sold,  or 
otherwise  encumbered  by  my  devisees,  except  for 
tlie  im])rovement  of  the  same,  until  the  expira- 
tion of  twenty-five  (25)  years  from  the  date  of 
my  decease,  and  the  devises  to  my  said  son 
Henderson  Brooke  Deady,  and  to  my  grand- 
sons, Matthew  Edward  Deady  and  Hanover 
Deady,  contained  in  items  three  and  four  here- 
of,  are   uj^on  the   express   condition  that   said 
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pro])erty  shall  not  be  disposed  of  or  encum- 
bered during  the  period  aforesaid,  provided, 
however,  that  said  real  property  may  be  en- 
cumbered by  mortgage  to  renew  the  j)resent 
mortgage,  or  such  portion  thereof  as  may  from 
time  to  time  remain  unpaid. 

Seventli:  That  in  the  event  my  son  Hender- 
son Brooke  Deady  die  without  issue,  the  undi- 
vided two-thirds  of  Lot  [130]  numbered  1  in 
T31oek  mnnbered  212,  shall  vest  in  my  grand- 
sons hereinbefore  named,  and  I  give  and  de- 
vise the  same  to  my  said  grandsons. 

Eighth:  I  authorize  and  permit  my  son  Hen- 
derson Brooke  Deady,  if  he  so  elects  to  do,  to 
bequeath  by  last  Will  and  Testament  to  his 
wife,  (if  he  then  has  a  wife,)  the  income  that 
would  have  been  derived  by  him  if  living,  from 
the  two-thirds  of  Lot  1,  Block  212,  City  oT 
Portland.  Such  bequest  to  continue  only  during 
the  life  time  of  the  wid(>w  of  said  Henderson 
Brooke  Beady. 

Ninth:  The  monthly  })ayments  directed  to 
be  made  to  my  grandsons,  and  the  residue  of 
income  directed  to  be  paid  to  my  son  Hender- 
son Brooke  Deady,  y)rovided  for  in  Item  Fiftli 
of  this  will,  shall  coiiliinic  for  a  j)eriod  of  ten 
years  after  my  death,  and  thereupon  and  there- 
after the  net  income  derived  from  said  Lot  1 
in  Block  212  of  the  City  of  Portland,  sliall 
follow  the  title  and  ownership  of  said  real 
property,   and   shall  be  distributed,   two-thirds 
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to  my  son  Henderson  Brooke  Deady,  and  the 
remaining  one-third  to  my  two  grandsons,  sub- 
ject to  the  payment  of  the  legacies  bequeathed 
to  Mary  E.  Deady  and  Marye  Thompson 
Deady,  in  said  Fifth  item  specified.  It  is  my 
wisli  that  my  executors  provide  out  of  the 
residue  of  the  income  bequeathed  to  my  son, 
Henderson  Brooke  Deady,  in  Item  Fifth,  fmids 
at  their  discretion,  to  further  any  legitimate 
or  worthy  ambition  or  aim,  other  than  business 
ventures,  which  my  grandsons  Matthew  Paul 
and  Hanover  or  either  of  them,  may  undertake 
or  entertain. 

Tenth :  I  give,  devise  and  bequeath  to  my 
son  Henderson  Brooke  Deady,  that  certain  par- 
cel of  real  estate  situated  and  being  in  Momi- 
tain  View  Park  heretofore  conveyed  to  me  by 
my  son  Edward  Nesmith  Deady. 

Eleventh :  I  give  and  bequeath  to  my  grand- 
son Hanover  Deady  my  law  library. 

Twelfth:  All  the  rest,  residue  and  remain- 
der of  the  property  of  which  I  shall  be  seized, 
of  whatever  nature  and  wheresoever  situated, 
I  give,  devise  and  bequeath  to  my  son  Hender- 
son Brooke  Deady  and  to  my  grandsons 
Matthev>-  Edward  Deady  and  Hanover  Deady: 
to  Henderson  Brooke  Deady  the  undivided  two 
tliirds  thereof,  and  to  Matthew  Edward  Deady 
tlio  undivided  one-sixth  thereof,  and  to  Hanover 
Deady  the  remaining  midivided  one-sixth 
thereof. 
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Lasth^:  I  hereby  noininate  and  appoint  my 
son  Henderson  Brooke  Deady,  and  my  friend 
Joseph  Simon,  of  Portland,  Oregon,  to  be  the 
executors  of  this  my  last  Will  and  Testament, 
and  also  Trustees  to  manage  my  estate,  and 
I  direct  that  no  bond  or  security  shall  be  re- 
quired of  them  as  such  Executors  or  Trustees. 
I  also  direct  that  in  the  event  of  the  death,  res- 
ignation or  disqualification  of  all  of  my  said 
Executors,  and  Trustees  named  herein,  the  Se- 
curity Savings  and  Trust  Company,  of  Poi't- 
land,  Oregon,  shall  then  comj)lete  the  execution 
of  said  Estate,  and  serve  as  Trustee  thereof. 

I  hereby  revoke  all  former  Wills  by  me  at 
any  time  made. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and  [i:31]  seal  this  29th  day  of  July, 
A.  D.  1920,  at  Portland,  Oregon. 

(Signed)  LUCY  A.  H.  DEADY  (Seal) 

The  above  instrument  of  writing  was  signed 
by  Lucy  A.  H.  Deady,  the  Testatrix  therein 
named,  in  the  presence  of  us,  who  at  her  re- 
quest and  in  her  ])resence,  and  in  the  presence 
of  each  other,  have  subscribed  our  names  as 
witnesses  thereto. 

(Signed)   CHESTER  V.  DOLPH 

Residing  at  Portland,  Oi*. 
(Signed)  J.  V.  PEACH 

Residing  at  Portland,  Or. 
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YI. 

Tliat  the  said  Henderson  Brooke  Deady  died 
without  issue  on  or  about  the  28th  day  of  May,  1933, 
leaving*  a  last  will  and  testament  wherein  and  where- 
by he  devised  and  bequeathed  all  of  his  property, 
veal  and  personal,  to  his  wife,  Charlotte  Howell 
Deady;  that  said  last  will  and  testament  was,  on 
the  18th  day  of  July,  1933,  duly  and  regularly 
proved  and  admitted  to  probate  in  the  Circuit  Court 
of  Multnomah  County,  State  of  Oregon,  Depart- 
ment of  Probate,  and  administration  of  said  estate 
commenced  thereunder  by  letters  dated  July  8, 
1933,  appointing  Robert  H.  Strong  as  executor 
thereof,  who  thereafter  and  on  the  18th  day  of 
July,  1933,  duly  qualitied  and  became  and  ever 
since  said  date  has  been  and  now  is  such  executor. 
Said  last  Will  and  Testament  of  Henderson  Brooke 
Deady  was  in  words  and  figures  substantially  as 
f  ollow' s : 

I,  Henderson  Brooke  Deady,  of  the  City  of 
Portland,  State  of  Oregon,  being  of  sound  and 
disposing  mind  and  memory,  do  make,  publish 
and  declare  the  following  to  be  my  Last  Will 
and  Testament,  hereby  revoking  all  other  and 
former  wills  by  me  at  any  time  made. 

First:  I  nominate  and  appoint  Robert  H. 
Strong  of  the  City  of  Portland,  State  of  Ore- 
gon, sole  executor  of  this,  my  Last  Will  and 
Testament,  and  direct  that  no  bond  of  any  sort 
shall  be  required  of  him. 
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Second:  I  give,  devise  and  bequeath  unto 
my  beloved  wife,  Charlotte  Howell  Deady,  all 
my  property,  real  and  personal,  of  every  name, 
nature  and  kind,  wheresoever  the  same  may  be 
situated. 

Third :  Under  Paragraph  8  of  the  T.ast  Will 
and  Testament  of  my  beloved  mother,  Lucy 
A.  H.  Deady,  executed  the  29th  day  of  July, 
1920,  I  am  authorized  and  permitted  to  be- 
queath by  my  last  Will  and  Testament  to  my 
wife,  the  income  which  would  be  derived  by 
me,  if  living,  from  two-thirds  of  Lot  1,  Block 
212,  City  of  Portland,  State  of  Oregon,  for  and 
during  [132]  the  term  of  her  natural  life.  I 
now,  under  and  by  virtue  of  said  paragraph  8 
of  my  said  beloved  mother's  will,  bequeath  said 
income  from  said  two-thirds  of  Lot  1,  Block 
212,  City  of  Portland,  State  of  Oregon,  to  my 
beloved  wife,  Charlotte  FTowell  Deady,  for  nnd 
during  the  term  of  her  natural  life,  and  nomi- 
nate and  constitute  her  my  appointee  under 
said  paragra|)h  8  of  the  said  will  of  Lucy  A.  H. 
Deady. 

In  witness  whereof,  I  have  hereunto  set  m>' 

hand  and  seal  this  22nd  day  of  October,  1932. 

HENDERSON  BROOKE  DEADY  (Seal) 

The  above  and  foregoing  was  duly  signed, 
sealed,  ])ublished  and  declared  by  tlie  said  Hen- 
derson Brooke  Deady  to  be  liis  Last  Will  and 
Testament,  in  our  presence,  and  we  and  each  of 
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us  in  his  j^reseiice  and  in  the  presence  of  each 
other  and  at  his  request  signed  our  names  as 
witnesses  thereto  on  the  date  therein  named 
and  the  said  Henderson  Brooke  Deady  was  at 
said  time,  in  our  opinion,  of  sound  and  dis- 
posing mind  and  memory  and  free  from  re- 
straint of  any  sort. 

Names  Addresses 

RALPH  C.  DODD  New  Milford,  Conn. 

JOHN  S.  ADDIS  New  Milford,  Comi. 

VII. 

Til  at  the  said  Charlotte  Howell  Deady  died  on 
or  about  the  12th  day  of  July,  1935,  leaving  a  last 
will  and  testament;  that  on  the  22nd  day  of  July, 
1935,  said  last  will  and  testament  of  the  said  Char- 
lotte Howell  Deady  was  duly  and  regularly  proved 
and  admitted  to  probate  in  the  State  of  Connecticut 
and  that  on  said  date  the  plaintitf  herein  was  ap- 
pointed and  qualified  as  and  ever  since  said  date 
has  been  and  now  is  executor  of  the  last  will  and 
testament  of  the  said  Charlotte  Howell  Deady.  The 
last  Will  and  Testament  of  Charlotte  Howell  Deady 
was  in  words  and  figures  substantial!}^  as  follows: 
I,  Charlotte  Howell  Deady,  of  New  Milford, 
Connecticut,  do  hereby  make,  publish  and  de- 
clare this  to  be  my  Last  Will  and  Testament, 
hereby  revoking  all  other  and  former  wills  by 
me  made. 

First:     I  do  hereby  order  and  direct  that  all 
of  my  just  debts  and  funeral  expenses  be  paid 
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out  of  my  estate  as  soon  after  my  decease  as 
possible. 

Second :  I  give,  devise  and  bequeath  unto  my 
beloved  husband,  Dr.  Henderson  I3rooke  Deady, 
all  my  estate,  real,  personal  and  mixed,  where- 
soever situated,  absolutely  and  forever.  [133] 

Third:  If  my  beloved  husband.  Dr.  Hen- 
derson Brooke  Deady,  should  predecease  me,  I 
give,  devise  and  bequeath  unto  my  son,  Richard 
Howell  ]3usck,  also  known  as  Richard  Plowell,  my 
farm  in  New  Milford,  Connecticut,  consisting  of 
house,  barn  and  approximately  sixty  acres  (60) 
of  land,  and  all  the  contents  and  furnishings 
of  said  house  and  machinery  and  apparatus  and 
stock  and  poultry  on  said  farm. 

Fourth :  In  case  my  beloved  husband,  Dr. 
Henderson  Di-ooke  Deady,  should  ])redecease 
me,  I  further  give,  devise  and  bequeath  unto 
my  beloved  son,  Richard  Howell  Busck,  also 
known  as  Richard  Howell,  all  my  other  ])i'oj)- 
erty,  real,  personal  and  mixed,  wheresoever  sit- 
uated and  of  any  kind  or  nature  whatsoever, 
including  all  money  which  I  may  have  in  any 
bank  or  banks  at  the  time  of  my  decease,  also 
all  notes,  bonds,  and  stocks,  and  bonds  and 
mortgages  owned  by  me  at  the  time  of  my  de- 
cease, and  all  debts  which  may  he  owing  to  me 
at  said  time. 

Fifth :  I  make  no  ])rovision  for  my  daughter, 
Karen  Busck,  in  this,  my  Last  Will  and  Testa- 
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meiit,  because  she  has  arrived  at  her  majority 
and  has  received  her  education  and  is  self  sup- 
porting. 

Sixth :  I  nominate,  constitute  and  aj^point 
Dr.  Henderson  Brooke  Deady  to  be  executor 
of  this,  my  Last  Will  and  Testament;  if  my 
said  beloved  husband,  Dr.  Henderson  Brooke 
Deady,  should  predecease  me,  I  nominate,  con- 
stitute and  ap])oint  my  beloved  son,  Richard 
Howell  Busck,  also  known  as  Richard  Howell, 
to  be  executor  of  my  Last  Will  and  Testament, 
and  direct  that  no  bond  or  other  security  be 
required  of  either  of  them  for  the  faithful  per- 
formance of  their  duties. 

In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  fourth  day  of  May,  in  the 
year  One  Thousand  Nine  Hundred  and  Thirty- 
three. 

CHARLOTTE  HOWELL  DEADY  (Seal) 

Witnessed  by: 

JOtIN  M.  SCOBLE 

MARIVA  INCILING 

N.  COURTENAY  JOHNSTON 

The  fore,^oing'  instrument  was  subscribed, 
sealed,  ])ublished  and  declared  by  Charlotte 
Howell  Deady,  the  testatrix  above  named,  as 
and  for  her  Last  Will  and  Testament,  in  the 
presence  of  each  of  us,  who,  at  her  request,  in 
her  ]^resence  and  in  the  presence  of  each  other. 
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have   hereunto   subscribed   our  names   as   wit- 
nesses the  day  and  year  above  written. 
MARIYA  INGLING 

residing  at  259  Edward  St. 
Ridgewood,  N.  J. 
K.  COURTENAY  JOHNSTON 
residing  at  461  West  22  Street 
City  of  New  York 
JOHN  M.  SCOBLE 

residing  at  988  Lincohi  Place 
Brooklyn,  N.  Y. 

VIII. 

That  there  exists  between  the  plaintiff  and  de- 
fendants [134]  herein  an  actual  bona  fide  and  jus- 
ticiable controversy  within  the  meaning  of  the  pro- 
visions of  T\t]o  28  I^S.C.A.,  Sec.  4()0,  which  said 
controA^ersy  involves  in  part  the  construction  and 
legal  interpretation  of  the  said  last  will  and  tes- 
tament of  the  said  Lucy  A.  H.  Deady  and  de])ends 
for  its  determination  uj)on  a  judicial  declaration  of 
the  legal  rights  of  this  plaintiff  thereunder. 

IX. 

That  Charlotte  Howell  Deady  during  her  lifetime 
made  no  conveyance  of  any  title  to  said  real  prop- 
erty or  any  interest  therein. 

X. 

That  the  clear  intention  of  Lucy  A.  H.  Deady,  de- 
ceased,   (hereinafter  referred    to   as   the   testatrix) 
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was  by  her  will  to  devise  an  undivided  two- thirds 
(%)  of  Lot  numbered  one  (1)  in  Block  numbered 
Two  Hundred  Twelve  (212)  of  the  City  of  Port- 
land, Oregon,  (hereinafter  referred  to  as  ''said 
property"),  to  her  son  Henderson  Brooke  Deady 
in  fee  simple,  and  to  devise  an  undivided  one-third 
of  said  property  by  like  title  to  her  two  grand- 
sons, Hanover  Deady  and  Matthew  Edward  Deady. 

XI. 

That  the  clear  intention  of  Lucy  A.  H.  Deady  was 
by  her  will  to  subject  said  two  devises  to  like  con- 
ditions, provisions  and  charges  by  which  the  tes- 
tatrix attempted  to  control  the  disposition  of  the 
income  fr(^m  the  whole  property  and  to  prevent  its 
alienation  or  encmnbrance  for  a  period  of  at  least 
25  years  from  her  death. 

XII. 

That  the  testatrix  intended  by  paragraph  Seventh 
of  her  will  to  substitute  Hanover  Deady  and 
Matthew  Edward  Deady  for  Henderson  Brooke 
Dead}'  as  devisees  of  said  two-thirds  (%)  interest 
in  fee  in  said  property  in  the  event  of  the  death  of 
Henderson  Brooke  [135]  Deady  during  her  life- 
time without  children,  but  this  paragraph  of  the 
will  was  not  intended  by  the  testatrix  to  defeat, 
cut  down  or  limit  the  fee  given  to  Henderson 
Brooke  Deady  if  he  outliA^ed  her. 

XIII. 

That  upon  the  death  of  Henderson  Brooke  Deady, 
his  full  estate  in  fee  simple  in  two-thirds  of  said 
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property  passed  by  testamentary  devise  to  his 
widow,  Charlotte  Howell  Deady,  and  upon  her  death 
all  her  full  estate  in  fee  in  said  undivided  two- 
thirds  of  said  property  passed  by  testamentary  de- 
vise to  plaintiff. 

XIV. 

That  at  all  times  since  the  deatli  of  Charlotte 
Howell  Deady  plaintiff  has  retained  full  interest 
in  and  ownership  of  said  undivided  two-thirds  (%) 
of  Lot  1,  Block  212,  City  of  Portland,  Oresron. 

XV. 

That  neither  plaintiff  or  his  ])redecessors  in  in- 
terest ever  agreed  to  any  other  or  different  con- 
struction of  the  will  of  Lucy  A.  H.  Deady. 

XVI. 

Neither  Henderson  Brooke  Deady  or  Charlotte 
Howell  Deady,  or  plaintiff,  have  at  any  time  con- 
strued the  will  of  Lucy  A.  H.  Deady  to  mean  that 
Henderson  Brooke  Dead.y,  upon  the  death  of  Lucy 
A.  H.  Deady,  received  only  a  defeasible  fee  in  Lot 
One  (1),  Block  Two  Hundred  Twelve  (212)  City 
of  Portland,  subject  to  be  defeated  by  his  death 
without  issue. 

XVII. 

That  Henderson  Brooke  Deady  did  not  at  an\' 
time  represent  to  the  defendants  Hanover  Deady  or 
Matthew  Deady  that  TiUcy  A.  H.  Deady  by  her  said 
will   intended   to   i^ive   the   said   Henderson    T>rooke 
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Deady  only  a  defeasible  fee  in  said  real  property 
which  would  be  defeated  in  favor  of  Hanover  Deady 
and  Matthew  Deady  upon  Henderson  [136]  Brooke 
Deady 's  death  without  issue,  or  that  he,  the  said 
Henderson  Brooke  Deady,  under  said  will  received 
such  a  defeasible  fee  in  said  property  or  that  upon 
his  death  without  issue  his  interest  in  the  property 
would  go  to  them  subject  to  the  power  of  appoint- 
ment in  favor  of  his  wife,  given  in  said  will;  nor 
did  Hanover  Deady  or  Matthew  Deady  act  on  any 
such  representations  to  Henderson  Brooke  Deady 's 
benefit  or  their  detriment. 

XXIII. 

That  Henderson  Brooke  Deady  did  not  at  any 
time  acquiesce  in  the  interpretation  of  the  will  of 
Lucy  A.  H.  Deady  that  he  receiA^ed  only  a  de- 
feasible fee  in  said  property,  nor  did  he  elect  to 
accept  said  interest,  nor  did  he  waive  any  other 
interest  therein. 

XIX. 

That  the  executors  of  the  estate  of  Henderson 
Brooke  Deady  did  not  accept  or  acquiesce  in  the  in- 
terpretation of  the  will  of  Lucy  A.  H.  Deady  that 
Henderson  Brooke  Deady  was  devised  only  a  de- 
feasible fee  in  said  property. 

XX. 

That  ])laintiff  and  his  predecessors  in  interest 
have  not  been  guilty  of  laches  or  undue  delay  in 
brinQ'ijTQ'  this  suit  or  in  making:  a  claim  to  be  the 
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owners  of  an  absolute  fee  simple  estate  in  an 
undivided  two-thirds  (%)  interest  in  said  real 
property. 

XXI. 
That  as  early  as  October  26,  1923,  Henderson 
Brooke  Deady  asserted  that  he  was  the  owner  of 
an  absohite  fee  simple  estate  in  an  undivided  two- 
thirds  (%)  interest  in  said  property  and  the  de- 
fendants Hanover  Deady  and  Matthew^  Deady  con- 
tended that  he  received  only  a  defeasible  fee  that 
would  be  defeated  upon  his  death  without  issue. 

XXII. 

That  there  has  been  no  waiver  by  plaintiff  or 
his  predecessors  in  interest  of  any  ri^'ht  to  or  in- 
terest in  said  property.  [137] 

Mliat  at  no  time  did  ])laintift*  or  his  predecessors 
in  interest  make  any  election  to  accept  any  lesser 
interest  in  said  property  than  the  imdivided  two- 
thirds  (%)  in  fee  simple  to  which  they  were  en- 
titled. 

XXIII. 

That  Tjucy  A.  H.  Deady  did  not  by  her  will  in- 
tend to  create  nor  provide  for  the  creation  of  a 
trust  after  the  probate  of  her  estate  should  be  com- 
])leted,  the  estate  closed  and  her  executors  dis- 
charged. 

XXIV. 

That  on  or  about  the  28th  day  of  Octobei-,  1925, 
Henderson  Brooke  Deady,  Matthew  Edward  Deady, 
Hanover    Deadv,    Marve    T.    Deadv    and    Marv    K. 
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Deady  entered  into  a  contract  which  has  been  re- 
ceived in  evidence  as  Exhibit  E,  and  which  contract 
is  in  words  and  figures  substantially  as  follows: 

Whereas  Marye  T.  Deady  has  filed  suit  in  the 
Circuit  Court  of  the  State  of  Oregon  for  Mult- 
nomah Comity  against  Henderson  Brooke 
Deady,  Mary  E.  Deady,  Matthew  Deady,  Han- 
over Dead}'  and  Henderson  Brooke  Deady  and 
Joseph  Simon  as  executors  of  the  estate  of 
Lucy  A.  H.  Deady,  deceased,  being  Case  No. 
K  8897,  for  the  relief  claimed  in  said  suit, 
among  other  things  for  an  undivided  one-third 
interest  in  Lot  one,  Block  two  hundred  twelve, 
in  the  City  of  Portland,  County  of  Multnomah, 
State  of  Oregon,  and 

Whereas  the  undersigned,  being  all  the  bene- 
ficiaries and  legatees  under  the  will  of  Lucy 
A.  H.  Deady  of  said  property,  and  being  all 
of  the  persons  interested  in  said  property  and 
in  the  income  therefrom,  have  compromised 
and  settled  the  controversies  created  by  said 
suit,  whereby  said  suit  is  to  be  dismissed  with- 
out costs  and  with  ]n'ejudice,  now  therefore 

In  consideration  of  the  Premises,  and  of  said 
settlement  and  dismissal  of  said  suit,  and  of 
the  execution  of  this  agreement,  it  is  agreed 
by  the  undersigned  that  from  the  income  de- 
rived from  said  Lot  1,  Block  212,  there  shall 
be  paid  to  Marye  T.  Deady  (she  being  the  same 
person  named  as  Marye  Thompson  Deady  in 
the  will  of  Lucy  A.  H.  Deady)  during  the  term 
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of  her  natural  life  and  beginning  November 
1,  1925,  the  sum  of  One  Hundred  Fifty  Dollars 
($150)  per  month,  payable  monthly.  Such 
monthly  ])ayment  shall  supersede  and  be  in  lieu 
of  the  monthly  payment  of  $75.00  provided  for 
said  Marye  T.  Deady  in  said  will  of  Lucy  A.  H. 
Deady.  All  other- payments  of  income  provided 
for  in  said  will  shall  remain  as  specified  in  said 
will,  except  that  Henderson  Brooke  Deady  shall 
continue  to  be  paid  four  hundred  dollars  ])er 
month,  or  such  other  sum  per  month  [138]  dur- 
ing the  administration  of  the  estate  of  said 
Lucy  A.  H.  Deady  in  the  discretion  of  the 
executors  as  they  may  deem  proper  and  until 
he  shall  become  entitled  to  the  full  distribution 
provided  for  in  said  will,  and  the  stipulation 
and  agreement  made  by  the  parties  October  , 
1924,  is  hereby  rescinded  and  cancelled ;  but  the 
payments  of  $150  per  month  each  to  Marye  T. 
Deady  and  to  Mary  E.  Deady  shall  have  prior- 
ity over  other  payments  of  said  income. 

And  the  undersigned  hereby  expressly  author- 
ize and  direct  said  executors  and  the  trustees 
and  managers  of  said  property  and  their  suc- 
cessor or  successors,  whether  named  in  said 
will  or  otherwise  appointed,  to  make  the 
monthly  payment  of  income  to  Marye  T.  Deady 
hereinbefore  agreed  to  without  other  oi-  further 
auth<n'ity,  direction  or  order  from  any  person 
or  nny  court;  and  the  undersigned  hereby 
authorize  and  direct  the  said  executors  and  the 
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trustees  and  managers  of  said  property  and 
their  successor  or  successors,  whetlier  named  in 
said  will  or  otherwise  api)ointed,  to  defer  the 
creation  of  a  sinking  fund  under  paragraph 
Fifth  of  tlie  will  of  Lucy  A.  H.  Deady,  de- 
ceased, until  after  the  death  of  either  Marye 
T.  Deady,  Mary  E.  Deady  or  Henderson  Brooke 
Deady,  and  \v\)OYi  the  death  of  any  one  of  said 
three  i)ersons  named,  the  sinking  fund  provi- 
sion of  said  will  shall  be  effective;  and  the  un- 
dersigned for  themselves,  their  heirs,  adminis- 
trators, successors  and  assigns  and  for  all  per- 
sons claiming  by,  through  or  under  them,  or 
any  of  them,  hereby  expressly  waive  and  re- 
lease all  claims  of  any  and  every  nature  wliat- 
soever  which  they  or  any  of  them  might  have  or 
assert  against  any  executor,  trustee  or  trustees, 
manager  or  managei's,  their  heirs,  administra- 
tors, successors  or  assigns,  by  reason  of  such 
monthly  ])ayments  of  income  to  Marye  T. 
Deady,  or  by  reason  of  deferring  the  creation 
of  such  sinking  fund,  or  by  reason  of  anything 
resulting  from  or  attributable  to  such  monthly 
])ayments  of  income  to  Marye  T.  Deady,  or  tlie 
deferring  of  such  sinking  fund. 

It  is  agreed  that  said  Mar}^  T.  Deady  shall 
make,  execute  and  deliver  to  Henderson  Brooke 
Deady,  Matthew  Deady,  and  Hanover  Dead\',  in 
pro])()rtion  to  their  interests  in  said  Lot  1, 
Block  212,  City  of  Portland,  Oregon,  under 
said   will   of   Lucy   A.   H.   Deady,   deceased,   a 
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special  warranty  deed  to  said  lot  1,  Block 
212,  City  of  Portland,  Oi-egon,  said  deed 
shall  be  subject  to  the  terms  of  this  agree- 
ment, and  to  tlie  payment  of  said  $150.00 
per  month  to  said  Marye  T.  Deady  during  the 
remainder  of  her  life.  And  said  lot  shall  be 
impressed  with  and  be  held  in  trust  and  remain 
in  the  possession  of  the  trustees  and  tlie  in- 
come from  said  property  shall  be  collected  and 
distributed  by  the  trustees  and  said  j)roperty 
shall  be  and  remain  charged  with  the  payment 
of  said  $150.00  per  month  to  said  Marye  T. 
Beady  during  the  remainder  of  her  natural  life. 
In  witness  whereof,  the  parties  have  hereunto 
set  tlieir  hands  and  seals  this  28th  day  of  Octo- 
ber, 1925. 

Witnessed. 

L.  W.  Humphreys  ) 

Chester  V.Dolph    )  as  to 

(Henderson  Brooke  Deady  (Seal) 
(Matthew  Edward  Deady  (Seal) 
(Hanover  Deady 

John  S.  Coke  )  as  to  signature 
Mae  Connors  )  of  Marye  T.  Deady 

Marye  T.  Deady  (Seal) 

Mary  K.  Deady  (Seal) 

[139] 
Accepted. 

Henderson  Brooke  Deady 
Joseph  Simon 
Executors 
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XXV. 

That  by  the  terms  of  said  agreement  dated  Oc- 
tober 28,  1925,  the  parties  thereto  intended  to  and 
did  impose  a  trust  and  charge  upon  said  property 
and  the  income  therefrom  in  favor  of  Marye  T. 
Deady  for  and  in  the  amomit  of  $150.00  per  month 
durin.2,-  the  remainder  of  her  natural  life. 

XXYI. 

That  by  the  terms  of  the  agreement  set  forth  in 
Finding  No.  XXIY,  the  parties  intended  to  and  did 
provide  that,  subject  to  the  charge  of  $150.00  per 
month  to  Marye  T.  Deady,  for  the  remainder  of 
her  natural  life,  the  other  payments  of  income 
provided  for  in  the  will  of  Lucy  A.  H.  Deady 
should  remain  as  in  said  will  specified,  except  that 
Henderson  Brooke  Deady  should  continue  to  be 
paid  and  receive  $400.00  per  month,  or  such  other 
sum,  during  the  administration  of  the  estate  of 
Lucy  A.  H.  Deady  as  the  executors  deemed  proper, 
until  such  time  as  said  Henderson  Deady  became 
entitled  to  the  full  distribution  as  provided  for  in 
said  will. 

Based  upon  the  foregoing  fbidings  of  fact,  the 
court  makes  the  following 

Conclusions  of  Law^ 
1.  That  upon  the  death  of  Lucy  A.  H.  Deady, 
Henderson  Brooke  Deady  became  vested  with  title 
to  an  undivided  two-thirds  interest  in  Lot  1,  Block 
212,  City  of  Portland,  Oregon,  in  fee  simple  abso- 
lute subject  to  certain  charges  and  encumbrances. 
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not  subject  to  be  defeated  by  his  death  thereafter 
without  issue. 

2.  That  on  the  death  of  Henderson  Brooke 
Deady,  Charlotte  Howell  Deady,  as  heir  at  law  of 
Henderson  Brooke  Deady,  and  by  devise  from  him, 
became  vested  with  fee  simple  title  to  an  undivided 
two-thirds  [140]  (%)  interest  in  Lot  1,  Block  212, 
City  of  Portland,  Oregon. 

3.  That  on  the  death  of  Charlotte  Howell  Deady, 
and  at  all  times  since  her  death,  to-wit,  July  12, 
1935,  by  devise  from  said  Chai'lotte  Howell  Deady 
to  plaintiff,  plaintiff  is  now  and  at  all  times  has 
been  vested  with  fee  simple  title  to  an  undivided 
two-thirds  (%)  interest  in  Lot  1,  Block  212,  City 
of  Portland,  Oregon. 

4.  That  the  language  used  in  paragraph  Seventh 
of  the  Will  is  of  doubtful  import  and  does  not  evi- 
dence any  intention  on  the  part  of  Lucy  A.  H. 
Deady  to  cut  down  the  fee  previously  given  in  para- 
graph Seventh  to  Henderson  Brooke  Deady  if  he 
survived  her;  and  that  Lucy  A.  H,  Deady  intended 
by  said  Seventh  paragray)h  of  her  Will  to  substi- 
tute Matthew  Edward  Deady  and  Hanover  Deady 
for  Henderson  Brooke  Deady  in  the  event  he  died 
without  issue  and  she  outlived  him. 

5.  That  plaintiff  is  not  entitled  to  receive  an.\' 
(»r  the  income  from  Lot  1,  Block  212,  City  of  Port- 
land, Oregon,  accruing  prior  to  the  death  of  Marye 
T.  Deady,  but  shall,  thereafter  be  entitled  to  all 
the  rights  of  owner  of  an  undivided  two-thii-ds  (-{)) 
interest  in  fee  simple  in  said  property. 


176  Mattliew  Edward  Deady  et  al. 

(i  That  the  last  ])ortion  of  paragraph  Fifth  of 
said  Will  providing  for  the  creation  of  a  sinking 
fluid  is  null,  void  and  of  no  effect. 

7.  'I'hat  all  of  paragraph  Sixth  of  said  Will 
is  null,  void  and  of  no  effect,  except  the  proviso 
for  the  renewal  of  the  present  mortgage. 

8.  That  this  suit  is  not  a  will  contest  and  is  not 
barred  by  any  statute  of  limitations  nor  has  plain- 
tiff' been  guilty  of  any  laches. 

9.  That  the  plaintiff*  is  the  real  ])arty  in  interest 
and  the  only  necessary  party  plaintiff  to  this  suit. 

10.  That  neither  plaintiff  nor  his  predecessors 
in  interest  are  estopped  from  asserting  that  he  is 
and  they  were  the  owners  in  fee  simi:)le  absolute 
of  an  undivided  two-thirds  (%)  interest  in  [141] 
Lot  1,  Block  212,  City  of  Portland,  subject  only  to 
the  charges  against  said  |)roperty  and  the  income 
therefrom  in  favor  of  Mary  E.  Deady,  and  as  pro- 
vided for  in  the  will  of  Lucy  A.  H.  Deady,  and  the 
further  charge  upon  and  trust  created  in  said  prop- 
erty in  favor  of  Marye  Thompson  Deady  by  the 
agreement  of  October  28,  1925,  set  forth  in  Find- 
ings of  Fact  No.  XXIV. 

11.  The  defendant  First  National  Bank  is  not 
vested  with  any  rights  as  trustee  under  the  will  of 
Lucy  A.  H.  Deady  or  otherw^ise,  to  said  real  pro])- 
erty  or  the  rents,  income  or  profits  thereof,  and  by 
virtue  of  its  possession  of  said  real  property,  and 
its  recei]:)t  of  the  income,  rents  and  profits  thereof, 
is  bound  to  make  accounting  therefor  to  ])laintiff, 
from  July  12,  1935. 
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12.  That  the  defendants  Hanover  Deady  and 
Matthew  Deady  are  bonnd  to  make  acconnting  for 
any  rents,  income  and  profits  of  any  amounts  re- 
ceived by  them  since  'Inly  12,  1935,  whicli  are  in 
excess  of  one-third  (%)  of  the  net  rents,  income 
and  profits  of  said  property. 

13.  That  decree  be  entered  in  this  court  in  ac- 
cord with  these  Findings  of  Fact  and  Conchisions 
of  Law. 

Done  and  dated  this  24th  day  of  February,  1942. 
(sgd)  JAMES  ALGER  FEE 

[Endorsed]:  Filed  February  24,  1942.  G.  H. 
Marsli,  Clerk.  Dy  R.  DeMott,  Deputy.  [142] 


And  afterwards,  to  wit,  on  Tuesday,  the  24th  day 
of  Februar}^,  1942,  the  same  being  the  96th  Judicial 
day  of  the  Regular  November,  1941,  Term  of  said 
Court ;  present  the  Honora])le  James  Alger  Fee, 
LTnited  States  District  Judge,  presiding,  the  fol- 
lowing proceedings  were  had  in  said  cause,  to  wit: 

[143] 
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Ill  the  District  Court  of  tlie  United  States 
for  the  District  of  Oregon 

No.  E-9641 


RICHARD  HOWELL. 


Plaintife, 


vs. 


MATTHEW  EDWARD  DEADY,  HANOVER 
DEADY  and  THE  FIRST  NATIONAL 
BANK  OF  PORTLAND,  a  national  banking 
association, 

Defendants. 

DECREE 

The  court  having  heretofore  made  its  Findings 
of  Fact  and  Conclusions  of  Law  herein,  it  is  hereby 
Ordered,  adjudged,  decreed  and  declared: 

I. 

That  by  the  will  of  Lucy  A.  H.  Deady,  deceased, 
Henderson  Brooke  Deady,  her  son,  became  vested 
on  her  death  with  an  undivided  two-thirds  interest 
in  said  Lot  1,  Block  212,  City  of  Portland,  Oregon, 
in  fee  simple  absolute  .subject  only  to  a  charge 
against  the  income  from  said  property  in  favor  of 
Mary  E.  Deady  in  the  amoimt  of  $150  per  month 
during  the  term  of  her  natural  life  and  a  charge 
against  the  property  and  income  therefrom  in  favor 
of  Marye  Thompson  Deady  in  the  sum  of  $75.00 
per  month  for  the  term  of  her  natural  life  so  long 
as  she  remains  unmarried. 
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II. 

That  by  the  will  of  Henderson  Brooke  Deady, 
his  widow,  Charlotte  Howell  Deady,  became  vested 
on  the  death  of  the  said  Henderson  Brooke  Deady 
with  title  to  an  undivided  two-thirds  interest  in 
Lot  1,  Block  212,  City  of  Portland,  Oregon,  in  fee 
simple  absolute  subject  only  to  the  charges  set 
forth  in  paragrai)h  numbered  one  of  this  decree. 

III. 

That  by  the  will  of  Charlotte  Howell  Deady,  her 
son,  Richard  Howell,  the  plaintiff  herein,  became 
vested  on  her  death  with  [144]  title  to  an  undivided 
two-thirds  iiiterest  in  Lot  1,  Block  212,  City  of 
Portland,  Oregon,  in  fee  simple  absolute  subject 
only  to  the  charges  set  forth  in  paragraph  num- 
bered one  of  this  decree. 

IV. 

That  it  was  not  the  intention  of  Lucy  A.  H. 
Deady  by  Paragraph  Seventh  of  her  will  to  cut 
down  the  fee  previously  given,  devised  and  be- 
queathed to  Henderson  Brooke  Deady  by  Para- 
graph Third  of  said  will  if  he  survived  her;  it 
was  her  intention  to  substitute  Matthew  Edward 
Deady  and  Hanover  Deady  for  Henderson  Brooke 
Deady  in  the  event  that  Henderson  Brooke  Dead}' 
died  without  issue  and  she,  the  said  Lucy  A.  H. 
Deady,  survived  him. 

V. 

That  the  provision  in  Paragraph  Fifth  of  the 
will    of   Lucy   A.   Deady   creating  a   sinking   fund 
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for  tlu'  i)iiri)ose  of  retiring  and  pajdng  off  a  mort- 
gage then  existing  on  said  real  })roperty  is  null, 
void  and  of  no  effect. 

VI. 
That  Paragraph  Sixth  of  said  will  of  Lucy  A.  H. 
Deady  attempting-  to  prohibit  the  devisees  under 
said  will  from  mortgaging,  partitioning,  selling  or 
otherwise  encumbering  said  property  for  a  period 
of  25  years  after  her  death  is  null,  void  and  of  no 
effect. 

VII. 

That  the  will  of  Lucy  A.  H.  Deady  created  no 
trust  and  the  defendant,  The  First  National  Bank 
of  Portland,  Oregon,  is  not  a  trustee  under  said 
will  nor  is  it  a  trustee  under  the  agreement  of 
October  28,  1925,  between  Marye  Thompson  Deady, 
Henderson  Brooke  Deady,  Hanover  Deady,  Mat- 
thew Edward  Deady  and  Mary  E.  Deady. 

VIII. 

That  said  agreement  of  October  28,  1925,  last 
mentioned,  created  a  trust  on  Lot  1,  Block  212, 
City  of  Portland,  Oregon,  and  on  the  income  arising 
from  said  real  property,  to  secure  the  payment  of 
the  sum  of  $150  per  month  in  favor  of  Marye 
Thompson  Deady  for  the  [H5]  term  of  her  natural 
life. 

IX. 

That  there  is  now  no  trustee  to  administer  said 
trust. 
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X. 

The  defendant,  Tlie  First  National  Bank  of 
Portland,  Oregon,  since  July  12,  1935,  has  wrong- 
fully exercised  control  and  ])ossession  over  Lot  1, 
Block  212,  City  of  Portland,  Oregon,  and  has  with- 
out lawful  right  held,  possessed,  operated,  man- 
aged and  collected  income  therefrom  and  made  dis- 
bursements therefrom,  and  has  held  said  p  rope  it  y 
and  the  rents,  income  and  protits  thereof  since 
July  12,  1935,  by  reason  of  its  own  wrongful 
seizure  and  possession  of  the  same.  And  it  is  hereby 
ordered  and  adjudged  to  make  an  accounting  as  to 
said  real  property  and  said  rents,  income  and  protits 
to  i)laintifi:  and  defendants  Hanover  Deady  and 
Matthew  Edward  Dead}-. 

XL 

That  the  plaintiff,  Richard  Howell,  is  not  entitled 
to  receive  any  of  the  income  from  said  property 
accruing  prior  to  the  death  of  Marye  Thompson 
Deady  but  shall  thereafter  be  entitled  to  all  the 
rights  of  an  owner  of  an  midivided  two-thirds 
(2/3)  interest  in  fee  simple  of  said  real  property. 

XII. 

That  the  defendants  Hanover  Deady  and  Mat- 
thew Edward  Deady  are  hereby  ordered,  adjudged 
and  decreed  to  make  an  accounting  for  all  sums 
received  by  them  or  either  of  them  in  excess  of 
one-third  (1/3)  of  the  net  income,  rents  and  protits 
of  said  property  after  the  payment  of  the  chai'ges 
and  legacies  of  Mary  E.  Deady  and  Marye  Thomp- 
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son  Deady  hereinbefore  referred  to  since  July  12, 
1935. 

XIII. 

The  defendant,  The  First  National  Bank  of 
Portland,  Oregon,  Hanover  Deady  and  Matthew 
Edward  Deady  shall,  within  90  days  from  the  date 
of  this  decree,  file  their  resi)ective  accounts  herein, 
showing  all  monies  received  from  and  all  dis- 
bursements made  out  of  the  income,  [146]  rents, 
lu'ofits,  use  and  operation  of  said  property  since 
July  12,  1935. 

XIV. 

This  court  retains  jurisdiction  of  this  suit  for 
the  purpose  of  hearing  and  determining  said  ac- 
counting and  to  make  any  and  all  necessary  and 
appropriate  orders  and  decrees  in  relation  thereto 
for  the  enforcement  hereof  and  further  retains 
jurisdiction  of  this  suit  to  make  such  further  or- 
ders and  decrees  and  to  grant  such  further  relief 
as  may  be  equitable  and  proper  in  the  execution 
and  enforcement  of  this  decree. 

XV. 

That  plaintiff  have  and  recover  of  defendants  his 
costs  and  dislmrsements  herein  incurred,  taxed  at 

$ 

Done  in  oi^en  court  this  24th  day  of  February, 
1942. 

/sgd/  JAMES  xiLGER  FEE 
Judge 

[Endorsed]:  Filed  February  24,  1942.  G.  H. 
Marsh,  Clerk,  By  R.  DeMott,  Deputy.  [147] 
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And  afterwards,  to  wit,  on  tlie  9t]i  day  of  Ajn'il, 
1942,  there  was  dnly  tiled  in  said  Court,  a  Notice 
of  Appeal,  in  words  and  figures  as  follows,  to  wit: 

[148] 
[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Matthew  Edward 
Deady,  Hanover  Deady  and  The  First  National 
Bank  of  Portland,  defendants  above  named,  hereby 
appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judg- 
ment and  decree  entered  in  this  case  on  the  24th 
day  of  February,  1942,  and  from  the  whole  thereof. 

Dated  this  8th  day  of  April,  1942. 

SIMON,  GEARIN,  HUMPHREYS  & 

FREED 
EDGAR  FREED 
NICHOLAS  JAUREGUY 

Attorneys  for  the  Appellants,  Mat- 
thew  Edward   Deady,   Hanover 
Deady  and  The   First   National 
Bank  of  Portland. 
Address  of  Attorneys, 

1111  Failing  Building 

Portland,  Oregon 

[Endorsed]:  Filed  April  9,  1942,  G.  H.  Marsh, 
Clerk,  By  F.  L.  Buck,  Chief  Deputy.  [149] 
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And  afterwards,  to  wit,  on  the  9th  day  of  April, 
1942,  there  was  duly  filed  in  said  Court,  a  Bond 
on  Ap})eal,  in  words  and  figures  as  follows,  to  wit: 

[150] 
[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  all  men  by  these  presents,  that  we,  Mat- 
tliew  Edward  Deady,  Hanover  Deady  and  The  First 
National  Bank  of  Portland,  (Oregon),  a  national 
banking  association,  as  priiicii^als,  and  Glens  Falls 
Indemnity  Company,  a  corporation  of  the  State  of 
New  York  authorized  to  l^ecome  surety  upon  appeal 
bonds,  as  surety,  are  held  and  firmly  bound  unto 
Richard  Howell,  plaintiff  in  the  above-entitled  case, 
his  heirs,  executors,  administrators  and  assigns,  in 
the  sum  of  Two  Hundred  Fifty  ($250.00)  Dollars; 
for  the  payment  of  which  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors  and  as- 
signs, jointly  and  severally,  by  these  presents. 

The  condition  of  the  foregoing  obligation  is  such 
that, 

Whereas,  said  Matthew  Edward  Deady,  Hanover 
Deady  and  The  First  National  Bank  of  Portland, 
(Oregon),  defendants  in  the  above-entitled  case, 
have  a])pealed  to  the  United  States  Circuit  Court 
of  Api)eals  for  the  Ninth  Circuit  from  a  decree 
rendered  against  them  and  in  favor  of  said  Richard 
Howell,  plaintiff  in  the  above-entitled  case,  on  the 
24th  day  of  February,  1942 ; 
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Now  therefore,  if  said  appellants  shall  prosecute 
said  appeal  to  effect;  or  if  they  shall  pay  all  costs, 
in  the  event  said  ajjpeal  is  dismissed  or  said  decree 
is  affirmed;  or  if  they  shall  pay  such  costs  as  the 
ai)pellate  Court  may  award,  in  the  event  said  de- 
cree is  modified;  then  the  above  obligation  shall  be 
void;  otherwise  it  shall  remain  in  full  force  and 
efeect.  [151] 

In  witness  whereof,  Matthew  Edward  Deady  and 
Hanover  Deady  have  executed  these  presents;  The 
First  National  Bank  of  Portland  has  caused  these 
presents  to  be  executed  by  its  duly  authorized  of- 
ficer; and  Glens  Falls  Indenniity  Company  has 
caused  these  presents  to  be  executed  by  its  duly 
authorized  attorney-in-fact  this  8th  day  of  April, 
1942. 

MATTHEW  EDWARD  DEADY 
HANOA^ER  DEADY 
THE  FIRST  NATIONAL  BANK 
OF  PORTLAND,  (Oregon) 
By  E.  B.  MacNAUGHTON 
President 
(Seal) 

GLENS  FALLS  INDEMNITY 
COMPANY 
By  GEO.  B.  RODGERS 
Attorney 

[Endorsed]:  Filed  April  9,  1942.  G.  H.  Marsh, 
Clerk,  By  F.  L.  Buck,  Chief  Deputy.  [152] 
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And  afterwards,  to  wit,  on  the  13th  day  of  April, 
1942,  there  was  duly  filed  in  said  Court,  a  Designa- 
tion of  Contents  of  Record  on  Appeal,  in  words 
and  figures  as  follows,  to  wit :  [153] 

[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Matthew  Edward  Deady,  Hanover  Deady  and 
The  First  National  Bank  of  Portland,  defendants 
above  named,  and  the  appellants  in  the  appeal  of 
the  above-entitled  case  to  the  United  States  Circuit 
Court  for  the  Ninth  Circuit,  hereby  designate  the 
following  for  inclusion  in  the  Record  on  Appeal: 

The  Complete  record,  proceedings  and  evidence 
in  said  case,  omitting  therefrom  (except  in  the  case 
of  the  Complaint,  the  Decree,  the  Notice  of  Appeal, 
the  Bond  on  Appeal  and  the  Supersedeas  Bond)  the 
formal  parts  tliereof.  This  shall  include — 
Amended  Complaint 
Motion  to  Dismiss  Amended  Complaint 

Objections  to  the  Application  of  the  Rules  of 
Civil  Procedure 

Order    Suspending    Ax)plication    of    Rules    of 
Civil  Procedure 

Court's  Opinion  on  Motion  to  Dismiss 

Order  Denying  Motion  to  Dismiss 
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Answer 

Pretrial  Order 

Transcript  of  Testimony 

All  Exhibits 

Court's   memorandum   on   Admission   of   Evi- 
dence 

Court's  Opinion 

Findings  of  Fact  and  Conclusions  of  Law 

Decree 

Notice  of  Appeal 

Bond  on  Appeal 

Supersedeas  Bond 

Designation  of  Contents  of  Record  on  Appeal 

SIMON,  GEARIN,  HUMPHREYS  & 

FREED 
EDGAR  FREED 
NICHOLAS  JAUREGUY 
Attorneys  for  the  A])])ellants,  Mat- 
thew   Edward    Deady,     Hanover 
Deady    and    The    First    National 
Bank  of  Portland.  [154] 

Service  of  the  within  Designation  of  Contents  of 
Record  on  Appeal  is  hereby  accepted  in  Multnomah 
County,  State  of  Oregon  this  13th  day  of  April, 
1942,  by  receiving  a  copy  thereof,  duly  certified  to 
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as  such  by  Edgar  Freed  of  Attorneys  for  Defend- 
ants and  Appellants. 

MAGUIRE,    SHIELDS,    MORRISON    & 
BIGGS. 

Of   Attorneys    for    Plaintiff   and   Re- 
spondent. 

[Endorsed] :  Filed  April  13,  1942.  G.  H.  Marsh, 
Clerk,  l]y  F.  L.  Buck,  Chief  Deputy.  [155] 


And  afterwards,  to  wit,  on  the  20th  day  of  April, 
1942,  there  was  duly  filed  in  said  Court,  a  Super- 
sedeas Bond  on  Appeal  in  words  and  figures  as  fol- 
lows, to  wit:  [156] 

[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  all  men  by  these  presents,  that  we,  Mat- 
thew Edward  Deady,  Hanover  Deady  and  The  First 
National  Bank  of  Portland,  (Oregon),  a  national 
banking  association,  as  principals,  and  Glens  Falls 
Indemnity  Company,  a  corporation  of  the  State 
of  New  York  authorized  to  become  surety  upon 
ap])eal  bonds,  as  surety,  are  held  and  firmly  bound 
unto  Richard  Howell,  plaintiff  in  the  above-entitled 
case,  his  heirs,  executors,  administrators  and  as- 
signs, in  the  sum  of  One  Thousand  ($1,000.00) 
Dollars;   for  the  payment  of  which  we  bind  our- 
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selves,  our  heirs,  executors,  administrators,  succes- 
sors and  assigns,  jointly  and  severally,  by  these 
presents. 

The  condition  of  the  foregoing  obligation  is  such 
that. 

Whereas,  said  Matthew  Edward  Deady,  Hanover 
Deady  and  The  First  National  Bank  of  Portland, 
(Oregon),  defendants  in  the  above-entitled  case, 
have  appealed  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  a  decree 
rendered  against  them  and  in  favor  of  said  Richard 
Howell,  plaintiff  in  the  above-entitled  case,  on  the 
24th  day  of  February,  1942 ; 

Now^  therefore,  if  said  appellants  shall  prosecute 
said  appeal  to  effect;  or  if  they  shall  satisfy  the 
decree  in  full,  together  with  costs,  interest  and 
damages  for  delay,  in  tlie  event  the  appeal  is  dis- 
missed or  said  decree  is  affirmed;  or  if  they  shall 
satisfy  in  full  such  modification  of  the  decree  and 
such  costs,  interest  and  damages  as  the  appellate 
court  may  adjudge  and  award,  in  the  event  said 
decree  is  modified;  then  the  above  obligation  shall 
[157]  be  void;  otherwise  it  shall  remain  in  full 
force  and  effect. 

In  witness  whereof,  Matthew  Edward  Deady  and 
Hanover  Deady  have  executed  these  presents;  The 
First  National  iiaiik  of  Portland  has  caused  these 
presents  to  be  executed  by  its  duly  authorized  of- 
ficer; and  Glens  Falls  Indenmity  Company  has 
caused  these   presents  to  be  executed  by  its  duly 
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authorized  attorney-in-fact  this  13th  day  of  April, 
1942. 

MATTHEW  EDWARD  DEADY 
HANOVER  DEADY 
THE  FIRST  NATIONAL  BANK 
OF  PORTLAND,  (Oregon) 
By  E.  B.  MacNAUGHTON 
President 
GLENS  FALLS  INDEMNITY 
COMPANY 
By  GEO.  B.  RODGERS 
Attorney 

Approved : 

JAMES  ALGER  FEE, 

Judge 

[Endorsed] :  Filed  April  20,  1942.  G.  H.  Marsh, 
Clerk,  By  F.  L.  Buck,  Chief  Deputy.  [158] 


And  afterwards,  to  wit,  on  Monday,  the  4th  day  of 
May,  1942,  the  same  being  the  55th  judicial 
day  of  the  regular  March  1942  Term  of  said 
Court;  present  the  Honorable  James  Alger  Fee, 
United  States  District  Judge,  presiding,  the  fol- 
lowing proceedings  were  had  in  said  cause,  to  wit: 

[159] 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SEND  ORIGINAL  EXHIBITS  TO 
APPELLATE  COURT 

It  is  ordered  that  the  Clei-k  of  this  Court  send 
to  the  United  States  Circuit  Court  ot  Appeals  for 
the  Ninth  Circuit,  as  a  part  of  the  Record  on  Ap- 
peal in  this  case,  the  original  exhibits  in  this  case 
instead  of  copies  thereof. 

JAMES  ALGER  FEE 
Judge 
Consented  to. 
MAGUIRE,  SHIELDS,  MORRISON  &  BIGGS 
R.  S.  KESTER 

Of  Attorneys  for  Plaintiff 

[Endorsed]:  Filed  May  4,  1942.  G.  H.  Marsh, 
Clerk.  By  R.  DeMott,  Dei)uty  C^erk.  [160] 


And  afterwards,  to  wit,  on  the  12th  day  of  May, 
1942,  there  was  duly  filed  in  said  Court,  a  Notice 
of  Cross- Appeal,  in  words  and  figures  as  follows, 
to  wit :  [161] 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  CROSS-APPEAL 

Notice  is  hereby  given  that  Richard  Howell, 
plaintiff  above  named,  and  appellee  herein,  hereby 
cross-appeals  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  that  i)ortion  of  the  decree 
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entered  herein  by  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  on  or  about  the 
24tli  day  of  February,  1942,  which  provided  as 
follows: 

''XL 
"That  the  plaintiff,  Richard  Howell,  is  not 
entitled  to  receive  any  of  the  income  from  said 
property  accruing  prior  to  the  death  of  Marye 
Thompson  Deady  l)ut  shall  thereafter  be  en- 
titled to  all  the  rights  of  an  owner  of  an  un- 
divided two-thirds  (2/3)  interest  m  fee  simple 
in  said  real  property." 

Datetl  at  Portland,  Oregon,  this  12  day  of  May, 
1942. 

MAGUIRE,  SHIELDS,  MORRISON  & 
13IGGS 

Of  Attorneys  for  Richard  Howell, 
Plaintiff,  Appellee  and  Cross- Ap- 
pellant. 

MAGUIRE,  SHIELDS,  MORRISON  &  BIGGS, 

Attorneys  for  Richard  Howell, 
723  Pittock  Block, 
Portland,  Oregon. 

[Endorsed]:  Filed  May  12,  1942.  G.  H.  Marsh, 
C;ierk,  By  F.  L.  Buck,  Chief  Deputy.  [162] 


And  afterwards,  to  wit,  on  the  12th  day  of  May, 
1942,  there  was  duly  filed  in  said  Court,  a  Bond  for 
Costs  on  Cross- Appeal  in  words  and  figures  as  fol- 
lows, to  wit:  [163] 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  CROSS-APPEAL 

Know  all  men  by  these  ijresents,  that  we,  Richard 
Howell,  as  ])rincij)al,  and  United  States  Fidelity 
&  Guaranty  Comi)any,  a  corporation  of  the  State 
of  Maryland,  qualilied  to  do  and  transact  a  general 
surety  business  within  the  State  of  Oregon,  as 
surety,  are  held  and  firmly  boimd  unto  Matthew 
Edward  Deady,  Hanover  Deady  and  The  First 
National  Bank  of  Portland,  a  national  banking 
association,  in  the  full  and  just  sum  of  Two  Hun- 
dred Fifty  and  no/100  ($250)  Dollars  to  be  paid 
to  the  said  obligees,  their  attorneys,  executors,  ad- 
ministrators, or  assigns;  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  administrators,  jointly  and  severally; 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  12th  day 
of  May,  1942. 

Whereas,  in  the  District  Court  of  the  United 
States  for  the  District  of  Oregon,  in  a  cause  pend- 
ing in  said  court  between  Richard  Howell,  plain- 
tiff, and  Matthew  Edward  Deady,  Hanover  Deady 
and  The  First  National  Bank  of  Poi-tland,  a  na- 
tional banking  association,  defendants,  a  decree  was 
reTidered  against  the  said  defendants  and  in  part 
against  the  said  j)laintiff,  and  the  said  defendants 
having  filed  in  said  court  a  notice  of  appeal  to  re- 
verse said  decree,  and  the  said  plaintiff'  having  filed 
in  said  court  a  notice  of  cross-appeal  to  [1()4]  re- 
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verse  that  portion  of  said  decree  which  was  adverse 
to  said  i)laiiitiff,  and  said  appeal  and  cross-appeal 
are  now  j^ending  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  at  a  session  of 
said  Circuit  Court  of  Aj^jpeals  to  be  holden  at  San 
Francisco  in  the  State  of  California; 

Now  the  condition  of  the  above  obligation  is  such 
that  if  the  said  plaintiff  and  cross-appellant  shall 
prosecute  said  cross-appeal  to  effect,  and  satisfy 
such  order  for  payment  of  costs  as  may  be  made 
if  for  any  reason  said  cross-appeal  is  dismissed 
or  if  the  portion  of  the  decree  so  appealed  from  is 
affirmed,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect. 

Dated  this  12th  day  of  May,  1942. 
RICHARD  HOWELL, 
Principal 
By  MAGUIRE,  SHIELDS,  MORRISON  & 
BIGGS 

His  Attorneys 
UNITED  STATES  FIDELITY  & 
GUARANTY  COMPANY, 
Surety 
By  RAYMOND  C.  WEIN  (Seal) 
Attorney-in-Fact 

Countersigned : 

J.  C.  CORBIN  CO. 

Agent 

[Endorsed]:  Filed  May  12,  1942.  G.  H.  Marsh, 
Clerk,  By  F.  L.  Buck,  Chief  Deputy.  [165] 
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And  afterwards,  to  wit,  on  the  12th  day  of  May, 
1942,  there  was  duly  filed  ui  said  Court,  Cross- 
Appellant's  Designation  of  Contents  of  Record  on 
Appeal,  in  words  and  figures  as  follows,  to  wit: 

[166] 

[Title  of  District  Court  and  Cause.] 

CROSS-APPELLANT'S  DESIGNATION  OF 
CONTENTS  OF  RECORD. 

Notice  is  hereby  given  that  Richard  Howell, 
plaintiff  above  named,  and  appellee  and  cross-ap- 
pellant herein  hereby  designates  for  inclusion  in 
the  record  on  appeal  herein  the  complete  record 
and  all  the  proceedings  and  evidence  in  this  cause, 
as  heretofore  designated  by  the  defendants,  appel- 
lants and  cross-appellees  herein,  and  as  heretofore 
compiled  and  certified  by  the  clerk  of  this  court 
Irnder  date  of  May  6,  1942,  with  the  following 
additions  thereto: 

Notice  of  Cross-Appeal 

Cost  Bond  on  Cross-Appeal 

Cross-Appellant's  Designation  of  Contents  of 
Record  ('iliis  designation). 
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Dated  at  Portlaiid,  Oregon,  this  12  day  of  May, 
1942. 

MAGUIRE,  SHIELDS,  MORRISON  & 
BIGGS 

Of  Attorneys  for  Cross-Appellant 
MAGUIRE,  SHIELDS,  MORRISON  & 
BIGGS, 

iVttorneys  for  Cross-Ajjpellant, 
723  Pittock  Block, 
Portland,  Oregon. 

[Endorsed]:  Filed  May  12,  1942.  G.  H.  Marsh, 
Clerk,  By  F.  L.  Buck,  Chief  Dejnity.  [167] 


United  States  of  America, 
District  of  Oregon — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
from  1  to  167  inclusive,  constitute  the  transcript 
of  record  on  appeal  from  a  decree  of  said  Court  in 
a  cause  therein  numbered  E-9641,  in  which  Richard 
Howell  is  plaintiff,  api)ellee,  and  cross-appellant, 
and  Matthew  Edward  Deady,  Hanover  Deady  and 
The  First  National  Bank  of  Portland,  a  national 
banking  association  are  defendants,  appellants,  and 
cross-appellees;  that  said  transcript  has  been  pre- 
pared by  me  in  accordance  with  the  designations 
of  contents  of  the  record  on  appeal  filed  therein  by 
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aijpellants  and  cross-appellant  and  in  accordance 
with  tlie  rules  of  Court;  that  I  have  compared  the 
foregoing  transcript  with  the  original  record  thereof 
and  that  the  foregoing  transcript  is  a  full,  true  and 
correct  transcript  of  the  record  and  proceedings 
had  in  said  Court  in  said  cause,  as  the  same  ap])ear 
of  record  and  on  file  at  my  office  and  in  my  custody, 
in  accordance  with  the  said  designations. 

I  further  certify  that  tlie  cost  of  the  foregoing 
transcript  is  $5.00  for  filing  Notice  of  Appeal,  and 
'^26.55  for  comparing  and  certifying  the  within 
transcript,  making  a  total  of  $31.55,  and  that  the 
same  has  been  paid  by  said  appellants;  and  $5.00 
for  filing  Notice  of  Cross-Appellant  and  ninety 
cents  for  comparing  and  certifying  transcript  re- 
quired by  the  designation  of  the  cross-appellant, 
making  a  total  of  $5.90,  which  has  been  paid  by 
cross-appellant. 

I  further  certify  that  I  am  transmitting  with 
said  transcript,  one  of  the  copies  of  the  reporter's 
transcript  of  proceedings  at  the  trial  of  said  cause 
filed  with  the  designation  of  contents  of  the  record. 

I  further  certify  that  pursuant  to  an  order  of 
the  Court  appearing  in  the  said  transcript  of  rec- 
ord, I  am  forwarding  to  the  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  all 
of  the  original  exhibits  introduced  in  said  cause, 
being  plaintiffs'  exliibits  1  to  5  inclusive,  and  9  &  10, 
and  defendant 's  exhibits  A  to  R  inclusive. 
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In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  at  Port- 
land, in  said  District,  this  13th  day  of  May,  1942. 

(Seal)  G.  H.  MARSH, 

Clerk.  [168] 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  TESTIMONY 
AND  PROCEEDINGS 

Hearing  held  at  Portland,  Oregon 
Before :  Honorable  James  Alger  Fee 
January  21,  1941  to  January  24,  1941 

Mr.  Grant:  At  this  time,  your  Honor,  the  plain- 
tiff has  three  pre-trial  exhibits,  each  of  which  is 
identified  in  the  pre-trial  order  and  to  which  no 
objection  was  made.  Those  are  pre-trial  exhibits  1, 
2  and  3,  and  we  offer  them  at  this  time. 
Mr.  Jaureguy:  No  objection. 
The  Court:     Admitted. 

(The  documents  referred  to,  so  offered  and 
received,  were  thereupon  marked  received  as 
follows : 

Typewritten  copy  of  Last  Will  and  Testa- 
ment of  Henderson  Brooke  Deady,  consisting  of 
one  [25]  page  of  typewritten  matter,  having 
previously  been  marked  as  Plaintiff's  Pre-Trial 
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Exhibit  1,  was  marked  received  as  Plaintiff's 
Exhibit  1 ; 

PLAINTIFF'S  PRE-TRIAL  EXHIBIT  No.  1 

LAST  WILL  AND  TESTAMENT 

I,  Henderson  Brooke  Deady,  of  the  City  of  Port- 
land, State  of  Oregon,  being  of  sound  and  disposing 
mind  and  memory,  do  make,  publish  and  declare 
the  following  to  be  my  Last  Will  and  Testament, 
hereby  revoking  all  other  and  former  wills  by  me 
at  any  time  made. 

First :  I  nominate  and  appoint  Robert  H.  Strong 
of  the  City  of  Portland,  State  of  Oregon,  sole 
executor  of  this,  my  T^ast  Will  and  Testament,  and 
direct  that  no  bond  of  any  sort  shall  be  required  of 
him. 

Second:  I  give,  devise  and  bequeath  unto  my  be- 
loved wife,  Charlotte  Howell  Deady,  all  my  pro])- 
erty.  real  and  personal,  of  every  name,  nature  and 
kind,  wheresoever  the  same  may  be  situated. 

Third:  lender  Paragraph  8  of  the  Last  AVill  and 
Testament  of  my  beloved  mother,  lAicy  A.  H. 
Deady,  executed  the  29th  day  of  July,  1920,  I  am 
authorized  and  permitted  to  bequeath  by  my  Last 
Will  and  Testament  to  my  wife,  the  income  whicli 
would  be  derived  by  me,  if  living,  fro?n  two-thirds 
of  Lot  1,  Block  212,  City  of  Portland,  State  of 
Oregon,  for  and  during  the  term  of  her  natural 
life.  T  now,  under  and  by  virtue  of  said  Paragraph 
8  of  my  said  beloved  mother's  will,  bequeath  said 
income  from  said  two-thirds  of  T^ot  1,  Block  212, 
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City  of  l^rtland,  State  of  Oregon,  to  my  beloved 
wife,  Charlotte  Howell  Deady,  for  and  during  the 
term  of  her  natural  life,  and  nominate  and  consti- 
tute her  my  appointee  mider  said  Paragraph  8  of 
the  said  will  of  Lucy  A.  H.  Deady. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  22d  day  of  October,  1932. 

HENDERSON  BROOKE  DEADY  (Seal) 

The  above  and  foregoing  was  duly  signed,  sealed, 
published  and  declared  by  the  said  Henderson 
Brooke  Deady  to  be  his  Last  Will  and  Testament, 
in  our  presence,  and  we  and  each  of  us  in  liis  pres- 
ence and  in  the  ])resence  of  each  other  and  at  his 
request  signed  our  names  as  witnesses  thereto  on 
the  date  therein  named  and  the  said  Henderson 
Brooke  Deady  was  at  said  time,  in  our  opinion, 
of  sound  and  disposing  mind  and  memory  and  free 
from  restraint  of  any  sort. 

Names  Addresses 

RALPH  C.  DODD  New  Milford,  Conn. 

JOHN  S.  ADDIS  New  Milford,  Conn. 

[Endorsed]:   Filed  Feb.  21,  1942. 
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Typewritten  coj^y  of  Last  Will  and  Testa- 
ment of  Charlotte  Howell  Deady,  consisting-  of 
two  pages  of  tyj)ewritten  matter,  having  i)re- 
vionsly  been  marked  as  Plaintiff's  Pre-Trial 
Exhibit  2,  was  marked  received  as  Plaintiff's 
Exhibit  2 ; 

PLAINTIFF'S  PRE-TRIAL  EXHIBIT  No.  2 

I,  Charlotte  Howell  Deady,  of  New  Milford,  Con- 
necticut, do  hereby  make,  publish  and  declare  this 
to  be  my  Last  Will  and  Testament,  hereby  revokini:!,- 
all  other  and  former  wills  by  me  made. 

First:  I  do  hereby  order  and  direct  that  all  of 
my  just  debts  and  funeral  expenses  be  paid  out  of 
my  estate  as  soon  after  my  decease  as  possible. 

Second :  I  give,  devise  and  bequeath  unto  my  be- 
loved husband.  Dr.  Henderson  Brooke  Deady,  all 
my  estate,  real,  personal  and  mixed,  wheresoever 
situated,  absolutely  and  forever. 

Third:  If  my  beloved  husband.  Dr.  Henderson 
Brooke  Deady,  should  ]>redecease  me,  I  give,  devise 
and  bequeath  unto  my  son,  Richard  Howell  Busck, 
also  known  as  Richard  Howell,  my  farm  in  New 
Milford,  Connecticut,  consisting  of  house,  barn  and 
ap])roximately  sixty  acres  ((^0)  of  land,  and  all  the 
cont(Mits  and  furnishings  of  said  house  and  ma- 
chinery and  ap])aratus  and  stock  and  poultry  on 
said  farm. 

Fourth :  In  case  my  beloved  husband.  Dr.  Hen- 
derson Brooke  Deady,  should  jiredecease  me,  1 
fiirtluM'  giAT,  devise  and  bequeath  unto  my  beloved 
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son,  Richard  Howell  Busck,  also  known  as  Richard 
Howell,  all  my  other  property,  real,  personal  and 
mixed,  wheresoever  situated  and  of  any  kind  or 
nature  whatsoever,  including  all  money  which  I  may 
have  in  any  bank  or  banks  at  the  time  of  my  de- 
cease, also  all  notes,  bonds,  and  stocks,  and  bonds 
and  mortgages  owned  by  me  at  the  time  of  my  de- 
cease, and  all  debts  which  may  be  owing  to  me  at 
said  time. 

Fifth :  T  make  no  provision  for  my  daughter, 
Karen  Busck,  in  this,  my  Last  Will  and  Testament, 
because  she  has  arrived  at  her  majority  and  has 
received  her  education  and  is  self  supporting. 

Sixth:  I  nominate,  constitute  and  appoint  Dr. 
Henderson  Brooke  Deady  to  be  executor  of  this, 
my  Last  Will  and  Testament;  if  my  said  beloved 
husband.  Dr.  Henderson  Brooke  Deady,  should  pre- 
decease me,  I  nominate,  constitute  and  appoint  my 
beloved  son,  Richard  Howell  Busck,  also  known  as 
Richard  Howell,  to  be  executor  of  my  Last  Will  and 
Testament,  and  direct  that  no  bond  or  other  security 
be  required  of  either  of  them  for  the  faithful  per- 
formance of  their  duties. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  fourth  day  of  May,  in  the  year  One 
Thousand  Nine  Hundred  and  Thirty-three. 

CHARLOTTE  HOWELL  DEADY  (Seal) 
Witnessed  by: 

JOHN  M.  SCOBLE 

MARIVA  INCtLINO 

K.  COURTENAY  JOHNSTON 


vs.  Richard  Howell  203 

The  foregoing-  instrument  was  subscribed,  sealed, 
published  and  declared  by  Charlotte  Howell  Deady, 
the  testatrix  above  named,  as  and  for  her  last  Will 
and  Testament,  in  the  presence  of  each  of  us,  who, 
at  her  request,  in  her  presence  and  in  the  presence 
of  each  other,  have  hereunto  subscribed  our  names 
as  witnesses  the  day  and  year  above  written. 
MARIVA  INGLING 

residing  at  259  Edward  St. 
Ridgewood,  N.  J. 
K.  COURTENAY  JOHNSTON 
residing  at  461  West  22  Street 
City  of  New  York 
JOHN  M.  SCOBLE 

residing  at  988  Tincoln  Place 
Brooklyn,  N.  Y. 

[Endorsed] :  Filed  Feb.  21,  1942. 


Carbon  copy  of  letter,  bearing  date  March  14, 
1936,  Maguire,  Shields  and  Morrison  to  Matthew 
Edward  Deady  and  Hanover  Deady,  consist- 
ing of  one  page  of  typewritten  matter,  having 
previously  been  marked  as  Plaintiff's  Pre-Trial 
Exhibit  3,  was  marked  received  as  Plaintiff's 
Exhibit  3.) 
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Mr.  Maguire :  And,  further,  that  it  could  not  be 
construed  as  any  act  or  admission  of  Henderson 
Brooke  Deady,  who  was  then  deceased;  not  being 
his  act  and  not  being  the  act  of  either  the  plaintiff 
here  or  any  predecessor  in  interest  of  the  plaintiff, 
it  is  wholly  inadmissible.  [27] 

The  Court:  I  took  it  that  the  point  of  offering 
this  document  was  the  construction  placed  thereon 
by  the  i)erson  in  whom  the  title  was  at  the  time  of 
the  declaration,  and  the  interest  in  the  property 
that  existed  at  the  time  of  the  declaration.  [43] 

The  Court:  As  the  Court  views  it,  the  construc- 
tion placed  upon  the  will  of  Henderson  Brooke 
Deady  by  the  administrator  is  not  particularly  per- 
suasive, and,  in  the  second  place,  it  is  doubtful  in 
my  mind  as  to  whether  it  is  binding  upon  a  person 
who  received  the  property  by  the  terms  of  the  will, 
if  they  did  so  receive  it.  Some  of  the  things  that 
have  been  talked  about  here,  not  this  particular 
document,  it  seems  to  me  may  be  admissible.  That 
is,  the  construction,  if  there  was  a  construction, 
by  Henderson  Deady  I  think  might  be  somewhat 
persuasive.  Why  the  construction  placed  upon  the 
win  of  Henderson  Brooke  Deady  should  have  any 
relation  to  it  I  can't  understand,  entirely  outside 
of  and  not  connected  with  these  family  transactions, 
at  least,  and  I  don't  know  why  he  should  know  what 
the  will  meant  any  more  than  the  Court,  and  appar- 
ently he  and  the  Court  did  not  construe  it  alike. 
So  it  is  very  doubtful  about  this  piece  of  evidence 
and  I  don't  see  any  ruling  for  it  in  that  respect. 
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There  is  one  case  where  Mr.  Jauregiiy  read  from 
the  notes  tliat  says  anything  about  the  executors 
and  administrators.  The  Oregon  case,  on  the  other 
hand,  shows  the  testamentary  trustee  construction, 
as  a  matter  of  fact.  My  ruling  at  the  present  is 
that  I  will  exchide  it. 

Mr.  Jaureguy:  If  your  Honor  please,  wo  would 
like  to  have  it  marked  by  the  rei)orter  as  an  offered 
exhibit  and  an  [()4]  offer  of  proof. 

The  Court:  Of  course,  it  is  in  the  pre-trial  or- 
der. I  don't  know  anything  about  the  technicality 
of  it,  but  anything  that  is  necessary  to  protect  the 
record. 

Mr.  Jaureguy:  Yes,  if  it  is  agreeable,  I  would 
like  to  have  the  reporter  mark  it  as  an  offered 
exhibit,  excluded. 

Mr.  Maguire:  May  we  understand,  are  these  ex- 
hibits to  be  re-marked,  or  will  the  markings  that 

are  on  them 

The  Court:  (Interrupting)  They  are  marked  in 
evidence  as  they  are  offered. 

(Said  certified  ])hotostatic  copy  of  Petition 
for  Probate  of  the  AVill  of  Henderson  l^rooke 
Heady,  so  offered  and  excluded,  having  ])revi- 
ously  been  marked  as  Defendants'  Pre-Trinl 
Exhibit  A,  was  marked  as  offered  and  excluded 
on  trial.) 
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DEFENDANTS'  PRE-TRIAL  EXHIBIT  A 

In  the  Circuit  Court  of  the  State  of  Oregon  for 

the  County  of  Multnomah 

Probate  Department 

No.  36403 

In  the  Matter  of  the  Estate  of 

HENDERSON  BROOKE  DEADY, 

Deceased. 

PETITION  FOR  PROBATE  OF  WIBL 

To  the   Honorable  George  Tazwell,   Judge  of  the 
above  entitled  Court : 

Comes  now  Robert  H.  Strong  and  respectfully 
shows  to  the  court  that  Henderson  Brooke  Deady 
died  in  New  Mil  ford,  Connecticut  on  or  about  the 
28th  day  of  May,  1933,  and  at  the  time  of  his  death 
was  a  resident  and  inhabitant  of  New  Milford,  State 
of  Connectucit,  and  left  an  estate  consisting  of  real 
pro]^erty  situated  in  Multnomah  County,  Oregon, 
consisting  of  T^ots  16  to  21,  both  inclusive,  in  Block 
3,  Mountain  View  Park  #2,  Multnomah  County, 
Oregon,  of  the  approximate  value  of  $100  and  with 
an  annual  rental  valno  of  not  exceeding  $5.00,  and 
tlu'  riiiht  of  ai)i)ointment  and  bequest  to  his  then 
wife.  Cliarlotte  Howell  Deady,  of  the  income  from 
two-thirds  of  Tot  1,  Block  212,  City  of  Portland, 
State  of  Oregon,  for  and  during  the  term  of  tlie 
natural  life  of  the  said  Charlotte  Howell  Deadv. 
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That  on  the  22ncl  day  of  October,  1932,  the  said 
Henderson  Bvooke  Deady  duly  made,  executed  and 
published  liis  last  will  and  testament,  which  will  was 
so  made,  executed  and  ])ublished  by  him  at  that  time 
in  the  presence  of  Ral])h  C,  Dodd,  residing  at  New 
Milford,  Connecticut,  and  John  S.  Addis,  residin,2,- 
at  New  Milfoi'd,  Connecticut,  which  will  is  lici-cw  ith 
preseiated  to  the  court  in  order  that  the  same  ina\- 
be  duly  lu'oved  and  admitted  to  probate  as  and  for 
the  last  will  and  testament  of  said  Henderson 
Brooke  Deady,  deceased. 

That  at  the  time  of  the  execution  of  said  will  the 
said  Henderson  Brooke  Deady  was  over  the  ai;e 
of  twenty-one  years  and  was  of  sound  and  dis])osii)f!," 
mind  and  memory,  was  not  acting-  under  fraiul, 
duress  or  undue  intlueuce  and  was  Full}'  capable, 
mentally  and  ])hysically,  to  make  and  execute  liis 
last  will  aud  testament. 

That  in  and  by  the  said  last  will  and  testament 
your  petitioner,  Robert  H.  Strong,  was  duly  desig- 
nated, nominated  and  appointed  as  executor  of  the 
said  last  will  and  testament. 

That  your  ])etitioner,  Robeit  H.  Strong,  is  a  resi- 
dent of  Multnomah  County,  Oregon,  and  is  com- 
])etent  and  (jualitied  to  act  as  such  excM-utor;  that 
in  and  by  said  will  your  ])etitioner  as  such  executor 
is  not  required  to  give  any  bond  for  the  faith I'lil 
performance  and  discharge  of  his  duty  as  executoi- 
of  said  last  will  and  testament. 

That  decedent  left  surviving  him  as  his  sole  and 
onlv  heir  at  law  his  wife,  Charlotte  Howell  Deady, 


210  Matthetv  Edivard  Deady  et  al. 

and  the  said  Charlotte  Howell  Deady  is  the  sole 
and  only  devisee  and  legatee  under  said  last  will 
and  testament. 

Tliat  it  is  necessary  and  proper  at  this  time  that 
said  last  will  and  testament  of  said  decedent  shall 
he  proved  and  admitted  to  probate  as  by  law 
directed  and  that  the  same  shall  be  declared  to  be 
the  last  will  and  testament  of  said  decedent,  and 
til  at  your  petitioner,  Robert  H.  Strong,  be  ap- 
l^ointed  as  sole  executor  of  tlie  last  will  and  testa- 
ment and  estate  of  the  decedent. 

Wherefore,  your  petitioner  prays  that  an  order 
issue  from  and  out  of  this  court  authorizing  and 
directing  that  the  deposition  of  the  said  subscribing 
witnesses  to  said  last  will  and  testament,  towit, 
Ralph  C.  Dodd  and  John  S.  Addis,  or  such  one  of 
them  as  may  be  found,  be  taken  in  accordance  with 
the  provisions  of  tlie  law  of  this  state  for  taking- 
depositions,  and  that  in  said  deposition  or  deposi- 
tions the  said  subscribing  witnesses  be  interrogated 
as  to  the  execution,  making,  declaring  and  publica- 
tion of  said  last  will  and  testament  and  the  due  wit- 
nessing thereof  by  them,  and  as  to  such  other  mat- 
ters as  may  be  appropriate  to  establish  the  testa- 
mentary ca])acity  of  the  decedent  and  the  A^alidity 
of  said  will,  and  that  upon  the  receipt  of  said  de]:>o- 
sitions  or  other  proof  of  the  due  execution  of  said 
will  and  the  testamentary  capacity  of  the  decedent 
that  the  said  will  be  admitted  to  probate  and  re- 
corded and  declared  and  decreed  to  be  the  last  will 
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and  testament  of  said  decedent,  and  that  this  court 
ajjpoint  your  petitioner,  Robert  H.  Strong,  as  sole 
executor  of  said  last  will  and  testament  to  serve 
without  bond. 

ROBERT  F.  MAGUIRE 
Attorney  for  Petitioner 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Robert  H.  Strong,  being  first  duly  sworn,  say 
that  I  am  the  Petitioner  in  the  within  entitled  Es- 
tate and  that  the  foregoing  Petition  is  true  as  I 
verily  believe. 

ROBERT  H.  STRONG 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  June,  1933. 

(Seal)  LELAND  B.  SHAW, 

Notary  Public  for  Oregon 

My  Commission  expires  Jan.  8,  1935. 

[Endorsed] :  Office  of  County  Clerk,  Multnomali 
County,  Oregon.  Filed  June  30,  1933.  A.  A.  Bailey, 
Clerk.  F.  O.  McGraw,  T)e])uty. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  A.  A.  Bailey,  County  Clerk,  Ex-Officio  Re- 
corder of  Conveyances  and  Ex-Officio  Clerk  of  tlio 
Circuit  Court  of  the  State  of  Oregon,  for  tlic 
County  of  Mliitiiomah,  which  Court  lias  exclusi\o 
.iurisdiction    of    all    probate    proceedings    in    said 
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County,  do  hereby  certify  that  the  foregoing  copy 
of  Petition  for  probate  of  Will  in  the  Matter  of 
the  Estate  of  Henderson  Brooke  Deady,  Deceased, 
has  been  compared  by  me  with  the  original,  and  that 
it  is  a  correct  transcript  therefrom,  and  of  the  whole 
of  such  original  Petition  as  the  same  appears  on 
file  in  my  office  and  in  my  custody. 

In  testimony  whereof,  I  have  hereunto  set  my 
liaiul  and  affixed  the  seal  of  said  Court,  this  15th 
day  of  May,  A.  D.,  1940. 

(Seal)  A.  A.  BAILEY, 

County  Clerk. 
By  E.  L.  FERGUSON, 
Deputy. 

[Endorsed] :   Filed  Feb.  21,  1942. 


Mr.  Jaureguy:  We  now  offer  in  evidence  Pre- 
Trial  Exhibit  B.  Defendants'  Pre-Trial  Exhibit  B, 
which  is  the  inventory  and  appraisement  filed  by 
the  executor  of  the  Estate  of  Henderson  Brooke 
Deady,  decedent,  on  the  14th  day  of  Jime,  1935, 
and  in  that  connection  I  ask  Mr.  Maguire  if  he  will 
admit  for  the  purposes  of  this  case  that  on  tliat 
date  Iceland  B.  Shaw  was  an  assistant  in  his  office? 
He  is  the  notary  public. 

Mr.  Maguire:  Yes,  Mr.  Shaw  was  employed  in 
my  office  at  [65]  that  time. 

Mr.  Jaureguy:  I  think  there  are  no  further 
arguments  I  could  make  in  favor  of  this  document 
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that  I  have  not  already  made  in  favor  of  the  other, 
I  mean  on  the  admissibility  of  it.  I  think  as  far 
as  the  weight  is  concevned  it  has  considerably  more 
weight,  because  I  think  the  Court  will  take  notice 
of  the  fact  that  when  an  executor  prepares  a  ])eti- 
tion  he  may  not  have  gone  to  the  extent  of  trying 
to  ascertain  the  property,  whereas  in  tliis  case,  two 
years  later,  when  lie  prepares  the  inventory  and 
appraisement,  I  would  say  it  has  much  more  weight 
as  far  as  the  comjjetency  is  concerned.  All  the 
considerations  that  we  have  considered  before  are 
available  here. 

The  Court :     The  ruling  will  be  the  same. 
Mr.  Jaureguy:     And  we  ask  that  this  be  marked 
as  an  offered  exhibit. 

(Certified  copy  of  Inventory  and  A])praise- 
ment  of  the  Estate  of  Henderson  IJrooke 
Deady,  so  offered  and  excluded,  having  |)i'evi- 
ously  been  marked  as  Defendants'  Pre-Trial 
Exhibit  B,  was  thereupon  marked  as  off'ei'ed 
and  excluded  on  trial.) 
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DEFENDANTS'  PRE-TRIAL  EXHIBIT  B 

In  the  Circuit  Court  of  the  State  of  Oregon, 
for  the  County  of  Multnomah 

In  the  Matter  of  the  Estate  of 

HENDERSON  BROOKE  DEADY, 

Deceased. 

INVENTORY  AND  APPRAISEMENT 

I,  A.  A.  Bailey,  County  Clerk  of  the  County  of 
Multnomah  do  hereby  certify  that  Wilbur  Falloon 
Fred  Strong  and  Delmas  R.  Richmond  were  duly 
appointed  appraisers  of  the  estate  of  Henderson 
Brooke  Deady  deceased,  by  order  of  the  County 
Court,  duly  entered  and  recorded  on  the  10th  day 
of  May,  A.  D.  1935. 

Witness  my  hand  and  seal  of  said  Comity  Court, 
this  14th  day  of  June,  A.  D.  1935. 

A.  A.  BAILEY, 
County  Clerk, 
By  T.  M.  GEOGHEGAN, 
Deputy. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Will)ur  Falloon,  Fred  Strong,  Delmas  Richmond, 
duly  appointed  a])praisers  of  the  estate  of  Hender- 
son Brooke  Deady  deceased,  being  first  duly  sworn, 
say  and  each  for  himself  says,  that  I  will  truly, 
honestly  and  impartially  appraise  the  property  of 
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said  estate  which  sliall  be  exhibited  to  me,  accord- 
ing to  the  best  of  my  knowledge  and  ability. 
WILBUR  FALLOON 
FRED  STRONG 
DELMAS  R.  RICHMOND 

Subscribed  and  sw^orn  to  before  me  this  6th  day 
of  June,  A.  D.  1935. 
(Seal)  LELAND  B.  SHAW 

Notary  Public  for  Oregon. 

M}'  commission  expires  Jan.  2,  1939. 

State  of  Oregon, 

Comity  of  Multnomah — ss. 

I,  Robert  Strong  the  Executor  of  the  estate  of 
Henderson  Brooke  Deady  deceased,  being  duly 
sworn,  say,  that  the  annexed  inventory  contains 
a  true  statement  of  all  the  real  and  personal  j)ro])- 
erty  of  the  said  deceased  which  has  come  to  my 
knowledge  and  possession  and  particularly  of  all 
money  belonging  to  the  said  deceased,  and  of  all 
just  claims  of  the  said  deceased  against  the  said 


ROBERT  H.  STRONG 

Subscribed  and  sworn  to  before  me  this  6   day 
of  June,  A.  D.  1935. 
(Seal)  LELAND  B.  SHAW 

Notary  Public  for  Oregon 

My  commission  expires  Jan.  2,  1939. 
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Estate   of Deceased, 

To Appraiser,   Dr. 

To  coin])ensation  for  services  in  appraising  said 

estate,  items  as  follows: 

days'  services  at  $ per  day  each,  $ 

Necessary  disbursements  as  follows: 

State  of  Oregon, 

Comity  of  Multnomah — ss. 

Wilbur  Falloon,  Fred  Strong,  Delmas  Richmond, 
the  appraisers  above  named,  being  duly  sworn,  say, 
and  each  for  himself  says,  that  the  foregoing  bill 
of  items  is  correct  and  just,  and  that  the  services 
have  been  duly  rendered  as  therein  set  forth. 
WILBUR   FALLOON 
FRED  STRONG 
DELMAS   R.  RICHMOND 

Subscribed  and  sworn  to  before  me  this   6   day 
of  June,  A.  D.  1935. 
(Seal)  LELAND  B.  SHAW 

Notary  Public  for  Oregon 

My  commission  expires  Jan.  2,  1935. 
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In  the  Circuit  Court  of  the  State  of  Oregon, 
County  of  Multnomah 

In   the   matter   of   the    Estate    of   HENDERSON 
BROOKE  DEADY,  Deceased. 

INVENTORY    AND    APPRAISEMENT. 

Moneys  belonging  to  the  said  deceased  which  have 
come  to  the  hands  of  the  Lots  16  to  21  ])oth  in- 
clusive in  block  3  Mountain  View  Park  #2,  Mult- 
nomah County,  Oregon,  $100.00. 

Amount  carried  forward,  $ 

We,  the  midersigned,  duly  appointed  appraisers 

of  the   estate  of deceased, 

hereby  certify  that  the  property  mentioned  in  the 
foregoing  inventory  has  been  exhibited  to  us,  and 
that  we  appraise  the  same  at  the  sum  set  opposite 
each  item  in  said  inventory  set  down,  and  amount- 
ing in  all  to  the  sum  of  One  Hundred  no/100  Dollars, 
($100.00) 

Dated  June  6,  1935. 

WILBUR  FALLOON 
FRED  STRONG 
DELMAS  R.   RICHMOND 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  A.  A.  Bailey,  County  Clerk,  Ex-Officio  Re- 
corder of  Conveyances  and  Ex-Officio  Clerk  of  the 
Circuit  Court  of  the  State  of  Oregon,  for  the  (^■)unty 
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of  Multnomah,  which  Court  has  exclusive  juris- 
diction of  all  probate  proceedings  in  said  County, 
do  hereby  certify  that  the  foregoing  copy  of  In- 
ventory and  Appraisement  in  the  Matter  of  the 
Estate  of  Henderson  Brooke  Deady,  Deceased,  has 
been  compared  by  me  with  the  original,  and  that  it 
is  a  correct  transcript  therefrom,  and  of  the  whole 
of  such  original  Inventory  and  Appraisement  as' 
the  same  appears  on  file  in  my  office  and  in  my 
custody. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  (^urt,  this  15th 
day  of  May,  A.  D.  1940. 
(Seal)  A.  A.  BAILEY, 

County  Clerk. 
By  E.  L.  FEROUSON, 
Deputy. 

[Endorsed] :  Filed  Feb.  21,  1942 


Mr.  Jaureguy :     We  will  call  Mr.  Weinstein.  [^^6^ 

SAMUEL  B.  WEINSTEIN 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendants  herein  and,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     State  your  name,  please. 

A.     Samuel  B.  Weinstein. 
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(Testimony  of  Samuel  B.  Weinstein.) 
Direct  Examination 

By  Mr.  Jaureguy: 

Q.  Mr.  Weinstein,  you  are  a  resident  of  Port- 
land? A.     I  am. 

Q.     And  what  is  your  profession"? 

A.     Lawyer. 

Q.  How  long  have  you  been  practicing  your 
profession  here?  A.     Since  1922. 

Q.     And  has  that  been  continuous,  in  this  city? 

A.     It  has. 

Q.  And,  accordingly,  you  were  practicing  your 
profession  in  1933,   1934  and  1935? 

A.     I  have  been. 

Q.  1923,  '24  and  '25,  and  ever  since  then  up  to 
the  jjresent  time?  A.     Correct. 

Q.  Now,  are  you  acquainted  with  Amalie  B. 
Deady? 

A.     I   was   acquainted   with   her. 

Q.  And  did  you  ever  represent  her  as  her 
attorney?    [67] 

A.     I  did  rei)resent  her  in  a  divorce  suit. 

Q.     In  what  connection? 

A.  I  represented  Mrs.  Amalie  B.  Deady  in  a 
divorce  suit  of  Henderson  B.  Deady  versus  Amalie 
B.  Deady. 

Q.  Now,  were  there  any  negotiations  for  a  prop- 
erty settlement  in  connection  with  that  divoi'ce 
suit?  A.     There  were. 
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Q.  And  with  whom  did  you  conduct  those  nego- 
tiations? 

A.  I  conducted  those  negotiations  with  Attorney 
Chester  Y.  Dolph. 

Q.  Aiid  in  connection  with  those  negotiations 
did  you  ever  talk  to  Henderson  Brook  Deady? 

A.    I  did. 

Q.     And  when  was  that? 

A.     That  was  sometime  during  the  year  1925. 

Q.  Could  you  tell  us  about  when  those  negotia- 
tions started? 

A.  Started  sometime  in  the  summer,  I  think 
in  June,  and  went  through  to  September,  1925. 

Q.  I  wish  you  would  just  tell  us  what  those 
negotiations  were,  giving  us  the  names  of  the 
parties  and  the  occasions,  as  nearly  as  you  can 
remember. 

Mr.  Maguire:  You  mean  the  subject  of  the  nego- 
tiations ? 

Mr.  Jaureguy:    Yes. 

Mr.  Maguire:     Or  the  conversations? 

Mr.  Jaureguy:     Yes.  [68] 

Mr.  Maguire:    Which? 

Mr.  Jaureguy:    Conversations. 

Mr.  Maguire:  Well,  as  to  any  conversations 
alleged  to  have  ])een  held  between  this  witness  and 
Chester  V.  Dolph,  we  object  to  them  as  being  wholly 
incompetent  to  prove  or  disprove  any  issue  in  this 
case,  not  binding  upon  plaintiff  herein,  and  not 
competent  to  j^rove  or  disprove  the  testamentary 
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intention  of  Lucy  A.  H.  Deady,  and  not  made  or 
had  with  any  person  claiming-  or  having  any  legal 
right  under  the  will  of  Lucy  A.  H.  Deady,  there- 
fore, wholly  irrelevant  and  immaterial. 

Now,  then,  so  far  as  the  statements,  or  alleged 
statements  or  conversations  had  between  this  wit- 
ness or  in  his  presence  and  with  Henderson  Brooke 
Deady,  we  also  object  that  those  are  wholly  in- 
competent and  irrelevant  to  prove  or  disprove  any 
issue  in  this  case,  for  the  reason  that  the  intention 
of  the  testator  cannot  be  proved  or  disproved  by 
such  testimony ;  and,  further,  that  the  conversations, 
if  any,  were  not  had  between,  nor  related  to  the 
rights  of  any  ])erson,  with  a  person  claiming  to 
have  any  right,  title  or  interest  under  the  will  of 
Lucy  A.  H.  Deady. 

The  (^ourt:  You  may  answer  this  question.  I 
don't  think  there  are  other  matters  involved  at 
present. 

The  Witness:  Will  you  please  read  that  ques- 
tion for  me? 

(The    question    referred    to    was    thereupon 
read.) 

A.  Does  that  sort  of  permit  me  to  give  the 
background  of  this   [69]   matter,  your  Honor? 

The  Court:    No;  just  answer. 

A.  In  1925  I  was  in  the  office  of  Charles  C 
Hindman,  then  an  attorney,  a  practicing  attorney, 
in  the  city  of  Portland.  The  matter  of  a  divorce 
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between  Henderson  Brooke  Deady  and  Amalie  B. 
Deady  came  to  liis  attention  through  a  firm  of 
New  York  attorneys.  He  requested  that  I  handle 
that  matter  and  I  started  to  investigate  the  cir- 
cumstances concerning  that  particular  problem.  In 
that  investigation  I  discovered  that  Chester  V. 
Dolj)h  was  the  attorney  representing  Dr.  Henderson 
Brooke  Deady.  The  question  at  that  time  was  as 
to  whether  or  not  Amalie  B.  Deady,  the  client  of 
our  office,  could  obtain  a  divorce  in  the  state  of 
Oregon.  I  was  satisfied  that  she  did  not  have  the 
required  residential  period  to  file  for  divorce  and 
I  so  advised  the  correspondent  attorneys  in  New 
York,  that  she  was  then  living  in  New  York  and 
she  would  have  to  establish  a  residence  in  the  state 
of  Oregon  for  at  least  one  year  prior  to  the  com- 
mencement of  any  suit  for  divorce.  I  suggested, 
however,  in  light  of  the  situation,  that  she  file  a 

Mr.  Maguire:  (Interrupting)  If  the  Court  please, 
I  object  to  this  as  not  being  responsive  to  the 
question. 

The  Court:  Well,  it  is  obviously  not.  Objection 
sustained. 

Mr.  Jaureguy:  Q.  Then  at  some  subsequent — 
after  that  investigation  that  you  spoke  about  did 
you  negotiate  with  [70]  Henderson  Brooke  Deady 
and  his  attorney  with  respect  to  this? 

A.  Subsequently,  in  the  lapse  of  some  months, 
I  did  negotiate  with  reference  to  a  divorce  suit 
and  property  settlement  between  the  parties,  and 
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171  tliose  negotiations  I  carried  it  on  with  Chester 
V.  Dolph  and  on  two  occasions  witli  Dr.  Henderson 
Brooke  Deady  in  person  in  the  office  of  Chester  V. 
Dolph.  The  result  of  the  negotiations  was  a  stipula- 
tion with  reference  to  some  property  arrangements, 
with  reference  to  other  payments  of  money,  which 
was  reduced  to  writing  and  made  a  part  of  the 
decree  that  was  subsequently  entered  in  the  Circuit 
Court  of  Multnomah  County,  in  which  a  decree  of 
divorce  was  granted  to  Amalie  B.  Deady  and  tlie 
j)ro])erty  settlement  was  incorporated  therein. 

Q.  Now,  in  connection  with  these  negotiations 
and  conversations  you  had  with  Dolph  and  with 
Henderson  Brooke  Deady  was  there  any  conversa- 
tion with  respect  to  what  Henderson  Brooke  Deady 
got  under  the  will  of  his  mother? 

A.     There  was. 

Mr.  Maguire:  Just  a  moment.  We  object  to  that 
on  the  same  ground,  and  on  the  further  grounds 
that  the  question  itself  is  indefinite  and  would  in- 
clude both  conversations  had  with  C.  V.  Dolph  and 
with  Henderson  Brooke  Deady,  without  any  dis- 
tinction between  the  two.  1  cannot  make  my  o]v 
jections — I  think  there  is  a  separate  ground  of 
objections  \\\i\\  regard  to  Dolph's  statements  than 
there  would  be  with  regard  to  Dr.  [71]  Deady. 

The  Court :  I  think  the  question  as  to  Henderson 
Brooke  Deady  should  be  separated. 

Mr.  Jaureguy:    Q.    Whom  did  you  talk  to  first  in 
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connection   with    tliese  negotiations,   to   Henderson 

Brooke  Deady  or  to  his  attorney? 

A.     To  his  attorney  first. 

Q.  And  in  connection  with  your  investigations 
with  his  attorney  was  there  any  discussion  as  to 
wliat  Mr.  Deady  got  under  the  will  of  his  mother? 

A.    Yes,  very  thorough  discussion. 

Q.     And  wliat  was  that  ? 

Mr.  Maguire:  Object,  to  that  upon  the  same 
grounds  as  heretofore  suggested  to  your  Honor, 
unless  your  Honor  desires  me  to  again  elaborate. 

The  Court:  Well,  I  think  we  had  better  estab- 
lish a  modus  operandi  here.  I  want  all  this  testi- 
mony to  go  into  the  record,  whatever  my  rulings 
are,  in  order  that,  the  whole  recoi'd  may  be  pre- 
pared, in  the  event  that  I  have  the  power  to  in- 
clude it  in  the  record,  in  whatever  form  it  will 
best  protect  the  rights  of  the  parties  in  an  offer 
of  proof  as  to  testimony.  I  am  not  at  present  con- 
vinced that  the  declarations  of  an  attorney  in  deal- 
ing with  this  matter  are  competent.  I  therefore 
reject  it  and  will  proceed  to  take  the  testimony 
in  the  record. 

Mr.  Jaureguy:  All  right.  Then  I  think  we  do 
not  need  to  [72]  save  the  formal  exception  imder 
the  rules. 

The  Court:  No,  I  think  not,  Mr.  Jaureguy.  For 
the  purpose  of  this  case,  if  there  is  any  question 
about  that,  I  will  give  you  an  exception  every  time 
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that  you  get  me  to  rule  and  I  rule  contrary  to  an 

objection  that  is  made  by  either  side. 

Mr.  Jaureguy:    Very  well. 

Q.  Now,  will  you  just  state  what  the  conversa- 
tions were  with  Chester  Dolph'? 

A.  Mr.  Dolpli  tried  to  convey  to  me  the  situa- 
tion that  Dr.  Henderson  Brooke  Deady  had  no  sub- 
stantial resources  with  which  to  make  the  kind  of 
property  settlement  that  I  was  urging  as  a  pro- 
tection for  Mrs.  Amalie  B.  Deady.  I  was  then  of 
tlie  impression  that  he  was  in  a  position  to  make 
a 

Mr.  Maguire:  Pardon  me.  I  must  ol^ject.  We 
are  talking  about  conversations,  and  I  think  the 
witness  should  limit  himself  to  what  the  conversa- 
tions were  and  not  to  his  impressions  or  conclusions 
from  it.  It  makes  it  a  little  difficult  in  the  record, 
and  1  know  how  difficult  it  is  for  a  lawyer  to 
testify. 

A.     All  right,  I  will  try  to  do  that. 

The  Court:  Yes.  I  desire  to  have  listed  the 
conversations  as  they  were  and,  as  far  as  you  can, 
you  will  form  definite  expressions. 

A.     I  will  try  to,  your  Honor. 

The  Court:  And  without  too  much  interjection 
from  the  Court. 

A.  I  was  requesting  a  substantial  sum  of  money, 
either  in  [73]  cash  or  in  instaUments  over  a  period 
of  years,  for  Mrs.  Deady.  Mr.  Dolph  stated  that 
that  was  not  possible,  that  he  was  receiving — tliat 
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is,  that  Henderson  Brooke  Deady  was  receiving-  a 
small  income  out  of  some  property  devised  to  him 
by  his  mother,  and  that  under  the  terms  of  his 
mother's  will  all  that  Henderson  Brooke  Deady 
has  was  a  ])ower  of  appointment,  that  that  ])ower 
of  a])])ointment  must  be  exercised  in  favor  oF 
his  wife.  That  was  the  statement  made  to  me  by 
Mr.  Dolph. 

Mr.  Jauregu}':  Q.  Prior  to  the  time  that  you 
talked  to  Mr.  Dolph  that  you  read  the  will  of 
Lucy  A.  H.  Deady? 

A.  I  was  furnished  a  copy  of  that  ^vill  by  Mr. 
Dolph  and  I  read  it. 

Q.  And  how  many  conversations  did  you  have 
\\dth  Mr.  Dolph? 

A.  Oh,  it  extended  over  a  period  of  several 
months. 

Q.  Now,  you  say  that,  Mr.  Dolph  pointed  out  to 
you  that  all  that  Henderson  Brooke  Deady  had 
was  the  income  and  the  power  of  appointment  in 
favor  of  his  wife.  Did  he  make  any  statement 
as  to  whether  or  not  Mr.  Deady  would  exercise 
that  in,  favor  of  your  client? 

A.  He  made  the  statement  that  he  would  not 
exercise  it  in  favor  of  my  client  unless  some  reason- 
able arrangement  could  be  arrived  at. 

Q.  Now,  thereafter  you  say  you  had  conversa- 
tions in  his  office  when  Mr.  Deady  was  present? 

A.     Yes.  [74] 

Q.    And    was    Mr.    Dolph   also    present? 
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A.    Yes. 

Q.  I  think  you  said  there  were  two  of  those 
occasions  ? 

A.  Two  occasions  that  I  had  towards  the  con- 
clusion of  the  negotiations.  We  had,  I  recollect, 
a  conference  in  Mr.  Dolph's  office  in  the  Mohawk 
Building  when  Dr.  Henderson  Brooke  Deady  was 
present,  Mr.  Dolph,  and  myself. 

Q.  Now,  will  you  just  state  the  conversations 
that  took  place  on  those  two  occasions. 

Mr.  Maguire:  To  the  receipt  of  this  testimony 
in  response  to  this  question  the  plaintiff  o})jects 
on  the  gromid  that  it  is  not  competent  to  ])rove  or 
disprove  any  issue  in  this  case,  that  it  does  not 
prove  or  is  not  competent  to  prove  or  disprove 
the  testamentary  intent  of  Lucy  A.  H.  Deady, 
that  it  would  not  be  binding  upon  Henderson 
Brooke  Deady  if  he  were  alive  and  a  party  to 
this  litigation  and  is  not  binding  upon  the  plain- 
tiff here,  and  that  it  is  not  a  conversation  had  in 
the  presence  of  or  affecting  the  rights  or  to  one 
having  any  rights  under  the  will  of  Lucy  A.  H. 
Deady,  and  it  is  not  part  of  a  family  settlement 
imder  any  rule  contended  for  by  the  defendants, 
and  does  not  constitute  a  matter  of  estoppel. 

Mr.  Jaureguy:  I  want  to  make  one  correction 
there.  He  can  talk  about — oh,  family  settlements 
under  the  rule  contended  for  by  defendants? 

Mr.  Maguire:    Yes.  [75] 

Mr.  Jaureguy:  Yes,  I  think  I  gave  your  Honor 
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sufficient  authorities  here  that  this  construction  by 
interested  parties  is  by  no  means  limited  to  family 
settlements.  In  fact,  in  Stubbs  vs.  Abel  it  was  a 
representation  made  by  one  of  the  devisees  to  a 
third  person,  that  is,  to  the  Court,  in  which  the 
remainder  of  the  parties  were  not  involved,  as  I 
recall.  At  any  rate,  there  were  many  of  the  other 
cases  here  where  there  is  merely  the  construction, 
and  the  family  settlement  |)art  of  it  was  merely  in 
the  court  case,  and  that  is  just  by  inference  that 
they  have  put  a  family  settlement  there,  but  that 
document  was  not  really  a  family  settlement,  but 
merely  a  representation. 

The  Court:  If  you  desire  to  ask  the  question, 
I  can  state  offhand  that  my  impression  is  that  the 
question  is  probably  competent,  this  evidence  as  to 
what  Henderson  Brooke  Deady  said. 

Mr.  Jaureguy:  You  say  your  offhand  impression 
is  that  it  is  competent? 

The  Court:  It  is  competent  and  should  be  ad- 
mitted. If  you  wish  to  argue  the  matter  I  will  hear 
you. 

Mr.  Jaureguy :  Well,  if  it  is  your  offhand  impres- 
sion I  would  rather  wait  until  somebody  indicates 
that  you  got  rid  of  that  impression  before  I  argue 
it.  It  is  in  our  favor. 

Mr.  Grant:  If  your  Honor  please.  I  would  like 
to  state  this,  to  go  back  to  Stubbs  vs.  Abel  and 
these   other   cases,   [76]   you   take   these   cases   of 
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practical  construction  by  interested  parties,  every- 
one of  them,  I  believe, — ^and  we  have  been  through 
that  annotation — is  a  case  where  the  heirs  under 
the  will  were  making  a  family  settlement  or  a  case 
where  there  is  an  actual  basis  for  an  estoppel  be- 
tween the  parties  involved  in  the  present  litigation, 
or  where  cases  where  the  property  had  been  dis- 
tributed to  the  heirs  under  the  will  being  challenged 
and  that  distribution  had  been  acquiesced  in,  like 
the  dividing  line  on  top  of  the  ridge  case  that  was 
mentioned.  The  cases,  many  of  them,  go  further 
and  have  specific  agreements. 

Now,  in  the  Oregon  cases  that  were  cited,  we 
had  one  a  case  where  as  between  the  interested 
parties  to  a  trust  one  of  them  had  come  in  asking 
for  an  instruction  from  the  Court  on  a  theory 
which  he  nov\'  has  repudiated  and  the  result  of 
w^hich  was  to  give  him  more  money  out  of  that  trust. 
They  were  directly  affected.  This  particular  testi- 
mony would  be  his  statement  to  some  third  person 
not  affected  in  this  case,  not  affected  by  the  will, 
as  far  as  its  interpretation  between  these  boys  and 
Henderson  Brooke  Deady  is  concerned. 

The  Court:  But  was  a  person  in  the  interest  of  a 
person  who  was  comiected. 

Mr.  Grant:  Yes,  Henderson  Brooke  Deady. 

The  Court :  No,  his  wife. 

Mr.  Grant:  His  wife  was  interested  in  knowing 
what  the  will  gave  him,  that  is  true,  just  the  same 
as  a  creditor  might [77] 
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The  Court:  (luternipting)  No,  there  were  two  of 
them  that  were  interested  in  the  will,  isn't  that 
true? 

Mr.  Grant:  The  two  parties  talking,  you  mean? 

The  Court:  Yes. 

Mr.  Grant :  Were  interested  in  what  the  will  con- 
tains. 

Tlio  Court:  In  other  words,  you  draw  a  distinc- 
tion between  two  members  of  the  family  and  all 
the  family. 

^Ir.  Grant :  On  a  family  settlement,  I  am  talking 
about  a  settlement  between  the  heirs  under  a  will 
who  agree  on  a  certain  construction  and  either 
write  it  out  hi  a  contract  or  divide  it  up  and  abide 
by  it.  That  is  the  kind  of  thing  the  courts  say  they 
ought  to  go  a  long  ways  to  uphold.  That  is  not  the 
situation  here,  and  this  is  not  claimed  to  be  the 
basis  for  any  settlement  between  Henderson  Brooke 
Deady  and  the  other  heirs,  neither  is  it  claimed  as 
a  basis  for  an  estoppel  where  the  result  of  the  ac- 
tion resulted  either  to  his  benefit  or  to  their  detri- 
ment, and  we  do  not  think  simple  extraneous  ob- 
servations by  Henderson  Brooke  Deady  are  com- 
petent to  show  either  her  intent  or  admissible  as 
his  construction  of  the  will.  Extraneous  evidence  is 
not  admissible  just  ])ecause  somebody,  somewhere 
in  the  chain  of  title  somewhere,  made  a  statement 
concerning  it. 

Tlie  Court:  That  is  not  the  ordinary  rule,  is  it? 
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Is  that  the  ordinary  rule  about  the  statements  of 

an  ancestor  in  relation  to  real  property  ?  [78] 

Mr.  Jaureguy:  Any  statement  made  by  an  an- 
cestor— that  is  an  entirely  different  rule,  as  your 
Honor  recalls,  than  the  rule  we  have  been  talking 
about  here.  There  is  still  a  different  rule,  which 
is  statutory  in  this  state,  that  any  statement  made 
by  an  owner  with  respect  to  his  real  property  is 
admissible  as  against  his  successor  in  interest.  That 
is  still  a  different  rule. 

Mr.  Maguire:  'J'hat  rule  has  no  application  here. 

Mr.  Jaureguy:  Well,  it  does  have  application 
here,  because  the  statements  that  Henderson  Brooke 
Deady  made  were  contrary  to  his  interest,  because 
the  statements  that  he  made  were  that  he  only  had 
a  life  estate,  or  a  defeasible  fee,  and  they  were  ad- 
verse to  his  interest,  and  if  it  is  material  what 
they  were  talking  about,  that  she  had  an  interest, 
she  not  only  had  an  interest  in  showing  that  she 
had  rights  as  a  creditor,  but  that  she  had  a  dower 
interest,  if  she  had  an  interest  in  fee.  If  she  got 
a  divorce  from  him,  imder  the  statutes  she  would 
be  entitled  to  one-third  of  his  two-thirds.  So  it  is 
more  than  the  rights  of  a  creditor,  and  certainly 
it  would  be  admissible  either  under  a  construction 
of  the  will  or  under  his  statements  adverse  to  the 
title  to  the  property. 

Mr.  Maguire:  Certainly  it  is  not  what  his  title 
was,   because   his   title   is   fixed  by   an   instrument 
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wliieh  lie  had  nothing  to  do  with,  the  validity  of 
whi(*h  instrument  is  not  in  question.  In  other  words, 
it  is  construing  the  intentions  of  the  [79]  testator, 
Lucy  Deady.  If  Lucy  Deady  meant  one  thing,  then 
he  had  a  certain  estate ;  if  she  meant  something  else 
be  lias  a  less  estate.  Now,  his  conclusions  as  to  w^hat 
she  meant — and  that  is  all  this  can  be  competent 
u])on,  l)eeause  you  can't  divest  his  title,  if  it  once 
vested  in  him  under  that  will,  by  any  action  or 
statement  which  he  ever  made  to  anybody. 

The  Court :  Now,  I  am  just  W'ondering  about  that, 
whether  that  is  true  or  not. 

Mr.  Maguire:  Well,  I  think  without  any  question 
that  that  is  the  law,  your  Honor.  The  title  can  only 
be  divested  by  conveyance. 

The  Court :  Well,  I  am  not  so  sure  about  that, 
either.  I  can  still  be  convinced  on  that  point.  As 
I  understand,  statements  of  an  ancestor  in  the  con- 
struction of  a  deed  of  title  can  be  introduced  in 
evidence  as  against  the  successor,  limiting  his  title, 
or  saying  that  he  does  not  claim  a  particular  in- 
terest, where  there  is  a  possible  ground  to  contest 
on. 

Mr.  Maguire :  That  can  only  come  up  as  to  bound- 
ary Imes,  as  to  where  a  boundary  is,  or  about  a 
question  of  an  estoppel. 

The  Court :  Well,  I  ask  for  your  authority  on 
that. 

Mr.  Maguire:  Well,  your  Honor,  I  don't  know 
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whether  I  have  got  the  authorities  here  on  that  par- 
ticular point. 

The  Court:  I  will  take  a  recess  while  you  are 
looking  that  up. 

(A  short  recess  was  thereupon  had,  after  which 
[80]  proceedings  w'ere  resumed  as  follows:) 

The  Court:  The  Court  will  receive  testimony  and 
reserve  ruling. 

The  Witness:  Will  you  read  me  the  last  ques- 
tion. 

Mr.  Jaureguy:  Q.  The  question,  as  I  recall, 
is  the  conversations  that  took  place  on  those  two 
occasions  when  Henderson  Brooke  Deady  and  Mr. 
Dolph  were  present. 

A.  Dr.  Deady  stated  on  both  of  those  occasions, 
the  substance  of  his  statement  was,  that  he  had 
nothing  under  the  will  except  a  life  estate  with  a 
power  of  appointment  imder  will,  by  will,  to  a  wife 
if  he  had  a  wife  at  the  time  of  the  last  will  of  his. 
He  stated  further  at  the  time  that  all  that  he  was 
getting  out  of  the  property  was  some  small  income 
after  certain  other  charges  were  being  first  made. 
That  was  the  substance  of  his  statement  as  far  as 
negotiations  were  concerned. 

Q.  Did  he  say  anything  about  possible  children? 
You  say  you  read  the  will.  A.     Yes. 

Q.  And  it  provides  that  if  he  died  without  issue 
the  two-thirds  should  go  to  Hanover  and  Matthew 
Deady.  Did  he  say  anything  about  whether  he  had 
or  would  have  any  children? 
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A.  Well,  my  recollection  is  that  there  were  no 
children,  he  had  no  children.  My  recollection  is  that 
he  was  a  man  quite  well  advanced.  He  did  not  talk 
about  future  issue,  as  I  recall. 

Q.  Now,  was  there  anything  said  by  Mr.  Deady 
on  tliose  occasions,  [81]  or  on  either  of  those  oc- 
casions, with  respect  to  the  circumstances,  if  any, 
under  which  lie  would  exercise  the  power  of  ap- 
13oiutnient  ? 

A.     Yes,  in  these  negotiations 

Mr.  Maguire:  We  object  to  that  as  being  wholly 
irrelevant  to  any  issue  in  this  case  and  wholly  in- 
competent to  prove  or  disprove  any  issue  of  the 
case. 

The  Court:  The  testimony  will  be  received  sub- 
ject to  objections.  The  Court  Avill  reserve  ruling. 

A.  Yes,  he  suggested  that  if  we  could  enter 
into  a  stipulation  of  the  kind  that  he  wanted  to, 
that  he  would  exercise  the  power  in  order  to  pro- 
vide that  Amalie  B.  Deady  be  given  what  he  wanted 
to  give  her  on  a  monthly  income  basis.  The  stipu- 
lation was  in  writing  and,  as  I  recall  it,  provided 
that  he  would  make  payments 

Mr.  Maguire:  (Interrupting)  We  submit  that  the 
document  is  the  best  evidence  as  to  its  contents. 

Mr.  Jaureguy:  Q.  Did  he  say  how  he  could 
provide  for  her  mider  the  power  of  appointment  if 
she  wasn't  his  widow? 

A.  Well,  I  recall  this  suggestion,  that  he  con- 
templated remarrying  at  that  time  and  shortly  after 
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this  remarriage  he  would  enter  into — he  would,  in 
order  to  carry  out  this  understanding,  he  would  by 
last  will  and  testament  make  this  appointment  under 
the  will  of  Lucy  A.  H.  Deady  to  his  then  wife;  she 
in  turn  w^ould  enter  into  an  agreement  in  writing 
that  in  consideration  [82]  of  his  exercising  the 
power  of  appointment  she  would  assume  the  obli- 
gation as  a  charge  uj)on  that  power  to  pay  out  of 
the  income  the  amount  called  for  by  the  stipula- 
tion to  be  paid  to  Amalie  B.  Deady. 

Q.  Then  as  a  result  of  those  negotiations  did  you 
enter  into  a  compromise  settlement? 

A.  It  finally  resulted  in  a  stipulation  of  .a  prop- 
erty settlement  between  the  parties. 

Q.  Now,  I  wish  to  hand  you  Defendants'  Pre- 
Trial  Exhibit  C  and  ask  you  whether  included  in 
tJiat  exhibit  is  a  copy  of  that  agreement? 

A.     Yes,  that  purports  to  be  it. 

Q.  That  is,  the  first  couple  of  pages  are  of  the 
complaint  in  the  case  of  Henderson  Brooke  Deady 
against  Amalie  B.  Deady,  and  then  attached  to  that 
is  an  agreement.  Is  that  the  agreement  that  the  par- 
ties entered  into? 

A.  That  is  the  agreement  that  the  parties  en- 
tered into. 

Q.     Did  Amalie  B.  Deady  agree  to  that? 

A.  Mr.  Deady  signed  that  and  Amalie  B.  Deady 
signed  it,  executed  in  my  presence  and  the  presence 
of  Mr.  Dolpli  and  the  presence  of  Gertrude  L.  Mil- 
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liken,  who  was  then  my  office  stenographer.  The 
signatures  of  Dr.  Henderson  B.  Deady  and  Amalie 
B.  Deady  were  acknowledged  by  me  as  a  notary. 

Q.     And  did  you  advise  Mrs.  Deady  to  sign  it? 

A.     I  did.  [83] 

Q.  And  ill  advising  her  did  you  rely  on  these 
statements  that  had  been  made  to  you  by  Hender- 
son Brooke  Deady  respecting  what  interest,  if  any, 
he  had  in  the  real  property? 

Mr.  Maguire:  Just  a  moment.  May  I  ask  a  pre- 
liminary question  here  to  an  objection? 

The  Court :  Yes. 

Mr.  Maguire :  You  saw  a  copy  of  the  will  of  Lucy 
A.  H.  Deady? 

A.    Yes,  I  did. 

Mr.  Maguire:  Saw  it  before  these  negotiations 
were  concluded? 

A.     Correct. 

Mr.  Maguire:  Studied  it? 

A.     Yes. 

Mr.  Maguire:  Noted  its  provisions? 

A.     Noted  its  provisions,  yes,  sir. 

Mr.  Maguire:  And  the  only  conversation  with 
regard  to  this  particular  subject  matter  was  that 
which  you  have  heretofore  related? 

A.  Well,  strictly  speaking,  Bob,  there  were  a 
lot  of  conversations  about  that  will  wdth  others 
than  Henderson  Brooke  Deady  and  Chester  V. 
Dolph. 
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Mr.  Magiiire :  Well,  I  am  talking  about  those  with 
Henderson  Brooke  Deady. 

A.     That  is  all,  on  two  occasions.  [84] 

Mr.  Maguire:  So  what  those  contained  and  what 
the  estate  vested  in  him  was,  in  your  knowledge, 
irrespective  of  any  statements  that  he  or  his  at- 
torney made  with  regard  to  the  legal  effect  thereof? 

A.  Oh,  I  had  independent  knowledge  of  what  I 
considered  the  will  to  be  and  what  others  con- 
sidered the  will  to  be.  When  I  am  saying  others,  I 
want  to  say  in  fairness  to  the  situation  that  Mr. 
Hindman  was  a  practicing  lawyer,  and  Prescott 
Cookingham  was,  and  they  were  attorneys  involved 
in  this  situation  with  me,  and  when  I  say  I  talked 
with  them,  they  were  attorneys  that  were  cognizant 
of  the  situation. 

Mr.  Maguire:  I  see.  We  object  to  the  testimony 
as  to  whether  or  not  he  relied  ui^on  statements 
made  either  by  Dr.  Henderson  Brooke  Deady  or 
Chester  V.  Dolph,  upon  the  groimd  that  the  facts 
and  circumstances  upon  which  these  statements 
could  be  based  all  arose  out  of  the  will  itself,  of 
which  he  had  a  copy  and  was  cognizant  and  fami- 
liar mth,  and,  therefore,  the  reliance  is  wholly  im- 
material and  incompetent  to  prove  any  issue. 

The  Court :  The  ruling  is  reserved,  dependent  up- 
on the  other  ruling. 

Mr.  Jaureguy:  I  take  it  that  the  witness  may 
answer. 

A.    Will  you  restate  the  question,  please. 
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(The  last  question  propoimded  by  counsel  for 
defendants  on  direct  was  thereupon  read,  [85]  as 
follows : 

"And  in  advising  her  did  you  rely  on  these 
statements  that  had  been  made  to  you  by  Hen- 
derson Brooke  Deady  respecting  what  interest, 
if  any,  he  had  in  the  real  property?") 

A.  I  would  say  that  I  was  partially  relying  on 
their  contentions  and  claims  with  reference  to  their 
interest  under  the  will. 

Mr.  Jaureguy:  Q.  And  pursuant  to  your  advice 
Mrs.  Deady  signed  that  stipulation? 

A.     Correct. 

The  Court:  Who  do  you  mean  by  "their"? 

Mr.  Jaureguy:  Who?  Me? 

The  Witness:  I  meant  his. 

The  Court:  The  witness  uses  the  word  "their", 
"their  contentions".  I  want  to  know,  who  do  you 
mean  by  "their  contentions"? 

A.  "Their  contentions",  I  mean  Henderson 
Brooke  Deady  and  Chester  V.  Dolph. 

Mr.  Jaureguy:  Q.  Now  I  wish  you  would  take 
that  Defendants'  Pre-Trial  Exhibit  C  again  and 
look  at  the  second  paragraph  contained  in  the  stipu- 
lation, and  I  ask  you  if  that  is  the  paragraph  that 
was  intended  to  carry  out  the  agreement  that  you 
had  with  respect  to  the  power  of  appointment  ? 

A.  That  is  correct.  That  states  the  intention  and 
the  [86]  provision  that  Henderson  Brooke  Deady 
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midei'takes  to  exercise  the  power  in  order  to  make 
a  charge  upon  that  power  of  the  amount  required 
to  be  paid  by  him  to  Amalie  B.  Deady  under  this 
stipulation. 

Q.  Now,  in  your  conversations  wdth  Henderson 
Brooke  Deady  and  his  attorney,  Chester  V.  Dolph, 
was  there  any  difference  or  inconsistencies  between 
the  representations  that  those  two  men  made  to  you 
on  what  Henderson  Brooke  Deady  got  imder  this 
will  ? 

A.  None  whatever.  They  were  both  claiming  the 
same  thing. 

Q.  And  that  complaint,  as  I  understand,  is 
signed  by  Chester  V.  Dolph  as  attorney  for  Hen- 
derson Brooke  Deady?  A.     That  is  correct. 

Mr.  Jaureguy:  We  would  like  to  offer  Defend- 
ants' Pre-Trial  Exhibit  C  in  evidence. 

DEFENDANT'S  PRE-TRIAL  EXHIBIT  C 

In  the  Circuit  Court  of  the  State  of  Oregon 
for  Multnomah    Coimty 

HENDERSON  BROOKE  DEADY 

Plaintiff 
vs. 

AMALIE  B.  DEADY 

Defendant 

C^omes  now  the  plaintiff  above  named  and  for 
cause  of  suit  against  the  defendant  above  named 
alleges  as  follows: 
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I 

That  plaintiff  now  is  and  for  more  than  one  year 
last  past,  immediately  prior  to  the  commencement 
of  tliis  suit  has  been  an  inhabitant  and  a  bona  fide 
resident  of  the  County  of  Multnomah,  State  of 
Orei^on. 

II 

That  the  plaintiff  and  the  defendant  lawfully 
intermarried  at  New  York  City,  State  of  New  York 
on  or  a])out  the  30th  day  of  May,  1902  and  ever  since 
said  time  they  have  been  and  now  are  husband  and 
wife. 

Ill 

That  ever  since  said  marrias^e  and  during-  all 
the  time  herein  mentioned  plaintiff  has  been  to 
the  defendant  an  affectionate,  true  and  faithful 
husband. 

IV 

That  on  or  about  March,  1910  at  New  York  City, 
State  of  New  York  the  said  defendant,  disregard- 
ing the  solemnit}^  of  her  marriage  vows,  wilfully 
and  ■s^ithout  cause,  deserted  and  abandoned  plaintiff 
and  ever  since  has  and  still  continues  to  so  wilfully 
and  without  cause  desert  and  abandon  plaintiff 
and  to  live  separate  and  apart  from  him  without 
sufficient  cause  or  any  cause  or  reason  and  against 
his  will  and  consent. 

V 

That  there  is  no  issue  of  said  marriage,  and  the 
ju-operty   rights   of   plaintiff   and   defendant  have 
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been  settled  in  accordance  with  a  sti])ulati()n  marked 
Exhibit    "A"    attached    hereto    and    by    reference 
thereto  made  a  part  hereof 

VI 

That  said  desertion  of  plaintiff  by  defendant  re- 
mains uncondoned  and  unforgiven  by  him. 

Wherefore  plaintiff  prays  that  the  bonds  of  mat- 
rimony now  existins^  between  himself  and  defendant 
be  dissolved  and  for  such  other  and  further  relief 
as  to  this  Honorable  Court  may  seem  meet  and 
equitable. 

CHESTER  V.  DOLPH 
Attorney  for  Plaintiff 

EXHIBIT   ''A" 

In  the  Circuit  Court  of  the   State  of  Oregon 
for  the  County  of  Multnomah 

HENDERSON  BROOKE  DEADY 

Plaintiff 
vs. 

AMALIE  B.  DEADY 

Defendant. 

STIPULATION  AND  AGREEMENT. 

Whereas  unhappy  differences  have  arisen  be- 
tween the  above  named  Henderson  Brooke  Deady 
and  the  above  named  Amalie  B.  Deady,  his  wife; 
and 
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Whereas,  suit  for  divorce  is  about  to  be  instituted 
in  the  above  entitled  Court  by  the  said  Henderson 
Brooke  Deady  against  the  said  Amalie  B.  Deady; 
and 

Whereas,  the  said  parties  to  this  agreement,  to 
wit:  the  said  Henderson  Brooke  Deady  and  the 
said  Amalie  B.  Deady,  his  wife,  in  contemplation 
of  the  rendering  and  entering  of  a  decree  in  said 
suit,  have  agreed  between  themselves  as  to  a  division 
and  settlement  of  their  property  rights; 

Now,  therefore,  provided  and  in  the  event  that 
the  Court  shall  grant  a  decree  herein  in  favor  of 
either  party,  dissolving  the  bonds  of  matrimony  ex- 
isting between  the  parties  hereto,  it  is  mutually 
agreed  and  understood; 

1.  That  forthwith  and  with  the  entry  of  said 
decree  the  said  Henderson  Brooke  Deady  shall  i^ay 
to  the  said  Amalie  B.  Deady  the  sum  of  $2500.00 
in  cash,  and  in  addition  to  said  cash  payment  the 
said  Henderson  Brooke  Deady  for  himself,  his  heirs, 
executors  and  administrators  further  agrees  to  pay 
unto  the  said  Amalie  B.  Deady,  conditioned  upon 
the  entry  of  said  decree,  and  for  a  period  of  twenty 
years  thereafter  monthly  installments  payable  as 
f  ollow^s : 

(a)  As  and  for  the  first  day  of  September,  1925, 
and  for  a  period  of  l^/o  years  from  said  date,  the 
sum  of  $75.00  per  month,  said  installment  to  be 
payable  on  the  first  day  of  each  month  at  such 
place  and  to  the  order  of  the  said  Amalie  B.  Deady 
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as  she  may  direct;  and  for  a  period  of  V/^  years 
next  following,  the  sum  of  $100.00  per  month  pay- 
able on  the  first  day  of  each  month  thereafter  at 
the  place  a,iid  to  the  order  of  the  said  Amalie  B. 
Deady  as  she  may  designate,  and  for  the  balance 
of  said  twenty  year  period,  $200.00  per  month  pay- 
able on  the  first  day  of  each  month  in  like  manner 
to  be  designated  by  the  said  Amalie  B.  Deady; 
provided,  however,  that  the  said  monthly  payments 
herein  provided  for  shall  cease  ui)on  the  death  of 
the  said  Amalie  B.  Deady  if  same  shall  occur  prior 
to  the  termination  of  the  said  twenty  year  ])eri()d 
herein  provided. 

(b)  The  said  herein  Henderson  Brooke  Deady 
herein  agrees,  conditioned  upon  the  entry  of  said 
decree  as  aforesaid,  to  forthwith  make,  execute  and 
deliver  to  the  said  Amalie  B.  Deady,  his  promissory 
note  i)ayable  to  her  order  evidencing  the  obligation 
provided  in  the  foregoing  paragraph  (a),  said 
])romissory  note  to  be  in  the  customary  form  ex- 
cepting that  it  should  be  non-interest  bearing,  save 
in  default  of  the  payment  of  any  installment  when 
due,  in  which  event  said  installment  or  installments 
shall  bear  interest  from  the  respective  dates  of 
maturity  thereof. 

2.  That  said  Henderson  Brooke  Deady  hereby 
further  expressly  agrees  in  consideration  of  the 
settlement  of  the  property  interests  of  the  parties 
hereto,  always  conditioned,  however,  on  the  entry  of 
said  decree,  to  exercise  by  his  last  will  and  testa- 
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iiient,  witliin  one  year  from  the  entry  of  said  decree 
the  power  of  a])pointment  contained  in  the  will  of 
Lucy  A.  H.  Doady,  deceased,  of  Portland,  Oregon, 
mother  of  the  said  Henderson  Brooke  Deady,  where- 
in the  said  deceased  did  give,  devise  and  bequeath 
to  the  said  Henderson  Brooke  Deady  the  undivided 
two-thirds  of  Lot  numbered  One  (1),  Block  num- 
bered Two  hundred  twelve  (212),  City  of  Portland, 
Multnomah  County,  Oregon,  conditioned  as  in  said 
will  j)rovided  and  wherein  the  said  Lucy  A.  H. 
Deady  authorized  and  empowered  the  said  Hender- 
son Brooke  Deady,  if  he  so  elected,  to  bequeath  by 
his  last  will  and  testament  to  his  wife  (if  he  then 
has  a  wife),  the  income  that  would  have  been  de- 
rived to  him,  if  living,  from  the  two-thirds  of  said 
real  property  hereinbefore  described;  said  liequest 
to  continue,  however,  only  during  the  lifetime  of 
the  widow  of  the  said  Henderson  Brooke  Deady; 
that  he,  the  said  Henderson  Brooke  Deady,  does 
expressly  agree  to  exercise  the  said  power  of  ap- 
pointment by  his  said  last  will  and  testament  in 
such  maimer  and  to  the  effect  that  the  payments 
herein  provided  to  be  paid  by  him  to  the  said  Amalie 
B.  Deady  shall  be  a  fixed  and  prior  charge  upon  the 
devise,  estate,  legacy  or  interest  resulting  from  the 
exercise  of  said  power  by  him.  It  being  expressly 
agreed  to  exercise  said  power  of  appointment  so 
that  the  beneficiary  or  appointee  thereof  shall  re- 
ceive and  assume  said  devise,  estate  or  interest  or 
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bequest,  charged  wit.li  the  condition  upon  the  pay- 
ment by  said  beneficiary  or  ap])ointee,  of  all  pay- 
ments herein  provided  to  be  paid  by  the  said  Hen- 
derson Brooke  Deady  to  the  said  Amalie  B.  Deady, 
and  that  this  agreement  shall  create  and  constitute 
a  lien  and  charge  on  said  power  and/or  the  interest 
acquired  by  said  appointee  or  beneficiary  thereunder 
for  the  purpose  of  securing  the  performance  of  the 
said  Henderson  Brooke  Deady 's  obligations  here- 
under. And  the  said  Henderson  Brooke  Deady  here- 
by further  expressly  agrees  to  execute  such  other 
and  further  documents  or  agreements  and/or  to 
take  any  other  step  or  steps  necessary  to  legally 
effectuate  the  obligation  herein  agreed  to  be  per- 
formed with  reference  to  said  exercise  of  said  power 
of  appointment  by  him. 

3.  The  said  Henderson  Brooke  Deady  further 
agrees  for  himself,  his  heirs,  executors  and  admin- 
istrators, conditioned  always  upon  the  entry  of  said 
decree  as  aforesaid,  to  pay  unto  the  said  Amalie  B. 
Deady  or  order,  the  sum  of  $1500.00  on  or  before 
December  1,  1926,  in  full  satisfaction  and  discharge 
of  any  and  all  counsel  fee  or  fees  incurred  by  her 
to  date  of  decree,  such  sum  to  be  evidenced  by  the 
promissory  note  of  the  said  Henderson  Brooke 
Deady  bearing  the  date  of  entry  of  said  decree  pay- 
able on  or  before  said  December  1,  1926,  bearing- 
interest  from  date  at  the  rate  of  seven  per  cent,  per 
annum  and  containing-  the  customary  provision 
therein  provided  for  the  adjudging  of  reasonable 
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attorney's   fees   in   case   suit   or   action   should   be 
brought   thereon  to  collect  the  same  or  any  part 
thereof. 

4.  All  the  covenants,  payments,  stipulations, 
agreements  and  provisions  herein  contained  shall 
apply  to,  bind  and  be  obligatory  upon  the  heirs, 
executors,  administrators  and  assigns  of  the  parties 
to  this  agreement  whether  so  expressed  or  not. 

It  is  furtjier  mutually  understood  and  agreed 
by  and  between  the  parties  hereto  that  this  agree- 
ment shall  have  no  force,  and  be  binding  upon 
neither  of  them  excepting  in  the  event  of  the  de- 
cree of  divorce  dissolving  the  bonds  of  matrimony 
between  them ;  that,  the  Court  may  and  shall  embody 
and  cover  in  its  decree  in  said  suit  to  dissolve  said 
marriage  the  terms  and  provisions  of  this  stipula- 
tion, and  that  the  said  Amalie  B.  Deady  agrees  to, 
and  shall  accept  the  said  payment  of  $2500.00  cash 
herein  agreed  to  be  paid  her  and  the  receipt  of 
said  promissory  notes  herein  agreed  to  be  executed 
and  delivered  to  her  in  the  manner  and  conditioned 
as  herein  provided,  and  the  full  and  complete  per- 
formance by  the  said  Henderson  Brooke  Beady  of 
each  and  every  other  covenant  and  obligation  here- 
inabove agreed  to  be  performed  by  him,  as  and  for 
the  full,  satisfactory,  reasonable  and  sufficient  set- 
tlement of  all  claims  of  every  nature  whatsoever 
which  she  now  has  against  the  said  Henderson 
Brooke  Deady. 
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Ill  witness  whereof  the  parties  hereto  have  here- 
unto set  their  hands  this  14th  day  of  September, 
1925. 

(Sgd)  HENDERSON  B.  DEADY 

HENDERSON  BROOKE  DEADY 
(Sgd)  AMAILE  BUSCK  DEADY 

Executed  in  the 
Presence  of  Witnesses: 

(Sgd)  CHESTER  V.  DOLPH 
(Sgd)   SAMUEL  B.  WEINSTEIN 
(Sgd)  GERTRUDE  L.  MILLIKEN 

State  of  Oregon 

C^ounty  of  Multnomah — ss. 

On  this  14th  day  of  September,  1925,  before  me 
a  notary  public  in  and  for  said  county  and  state, 
personally  appeared  the  within  named  Henderson 
Brooke  Deady  who  is  known  to  me  to  be  the  iden- 
tical individual  described  in  and  who  executed  the 
within  instrument  and  acknowledged  to  me  that  he 
executed  the  same  freely  and  voluntarily. 

In  testimony  whereof,  I  have  set  my  hand  and 
official  seal  hereto  the  day  and  year  last  above 
written. 

(Seal)  (Sgd)   SAMUEL  B.  WEINSTEIN 

Notary  Public  for  Oregon 

My  commission  expires  Dec.  11,  1926. 
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State  of  Oregon 

Comity  of  Multnomah — ss. 

On  this  14th  day  of  September,  1925,  before  me  a 
notary  public  in  and  for  said  county  and  state,  per- 
sonally appeared  the  within  named  Amalie  B.  Deady 
who  is  known  to  me  to  be  the  identical  individual 
who  is  described  in  and  who  executed  the  within 
instrument  and  acknowledged  to  me  that  she  ex- 
ecuted the  same  freely  and  voluntarily. 

In  testimony  whereof,  I  have  set  my  hand  and 
offi^cial    seal   hereto   the    day   and   year   last   above 
written. 
(Seal)  (Sgd)   SAMUEL  B.  WEINSTEIN 

My  commission  expires  Dec.  11,  1926. 

State  of  Oregon, 

County  of  Multnomah— ss. 

I,  Henderson  Brooke  Deady  being  first  duly 
sworn,  do  depose  and  say  that  I  am  the  plaintiff  in 
the  above  entitled  suit;  and  that  tlie  foregoing 
complaint  is  true  as  I  verly  believe. 

HENDERSON  BROOKE  DEADY 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  September,  1925. 
(Seal)  CHESTER  V.  DOLPH 

Notary  Public   for  the   State 
of  Oregon. 

My  commission  expires 
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State  of  Oregon 

County  of  Multnomah — ss. 

Due  service  of  the  within  CompUiint  is  hereby 
accepted  in  Multnomah  County,  Oregon  this  15th 
day  of  September  1925,  by  receiving  a  copy  thereof, 
duly  certified  to  as  such  by  Chester  V.  Dolph,  At- 
torney for  Plaintiff. 
(Seal)  STANLEY  MYERS 

District  Attorney  for  Mult.  Co.,  Or. 
By  SAM'].  H.  PIERCE 
Deputy. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  A.  A.  Bailey  county  clerk  and  ex-officio  clerk 
of  the  Circuit  Court  of  the  state  of  Oregon  for  the 
coimty  of  Multnomah,  a  court  of  record.  Do  hereby 
certify  that  the  foregoing  copy  of  Complaint  and 
Exhibit  (Henderson  Brooke  Deady,  Plaintiff,  vs. 
Amalie  B.  Deady,  Defendant)  No.  L-3801  has  been 
compared  by  me  with  the  original  and  that  it  is  a 
correct  transcript  therefrom,  and  of  the  whole  of 
such  original  Complaint  and  Exhibit  as  the  same 
apj)ears  on  file  in  my  office  and  in  my  custody. 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court,  this  6th  day 
of  May,  A.  D.  1940. 

A.  A.  BAILEY 
County  Clerk 
By  MARY  DUNKIN 
Deputy 

[Endorsed] :  Filed  Feb.  21,  1942. 
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The  Court:  I  think  this  all  depends  upon  the 
pending  question,  the  ruling  on  which  is  reserved. 

Mr.  Grant:  May  it  be  understood  that  we  do 
have  a  continuing  objection  to  all  of  this,  both  the 
statements  and  the  result  of  his  conversation? 

The  Court:  I  assume  that,  is  correct.  I  was  rul- 
ing on  that  basis. 

Mr.  Jaureguy:     You  may  take  the  witness. 

Cross-Examination 

By  Mr.  Maguire:  Q.  Mr.  Weinstein,  when  did 
you  first  know  of  [87]  or  see  a  copy  of  the  will  of 
Lucy  A.  H.  Deady? 

A.  I  saw  it  sometime  during  the  negotiations, 
or  even  prior  to  the  negotiations.  I  saw  it,  sometime 
after  June  of  1925,  when  the  attorneys  represent- 
ing Mrs.  Deady  received  a  communication  from 
Webb,  Petterson  &  Hadley,  of  New  York. 

Q.  Was  a  copy  of  the  will  transmitted  with  those 
communications  ? 

A.  I  cannot  say  definitely,  but  in  my  files  of 
some  fifteen  years  ago,  some  seventeen  years  ago, 
I  foimd  some  copies  of  wills. 

Q.     Some  copies  of  wills? 

A.  Of  the  will  of  Lucy  A.  H.  Deady.  Whether 
it  was  procured  here  or  transmitted  by  Webb,  Pet- 
terson &  Hadley  I  cannot  tell. 

Q.  Their  letters  to  you  do  not  state  whether  or 
not  they  are  enclosing  a  copy  of  the  will? 

A.     No,  they  do  not;  that  is,  in  the  part  that  I 
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have  in  my  files.  I  might  ex])lain,  in  that  connection, 
that  Mr.  Prescott  Cookingham  had  a  file,  Mr. 
Charles  V.  Hindman  had  a  file,  and  I  had  a  file, 
and  all  I  can  discover  from  my  files  is  jnst  portions 
of  correspondence  that  we  had  with  Webb,  Petter- 
son  &  Hadley.  Some  of  them  are  missing. 

Q.  Well,  it  is  a  fact,  is  it  not,  Mr.  Weinstein, 
that  you  had  a  copy  or  had  examined  a  copy  of 
the  Lucy  A.  H.  Deady  will  piior  to  the  time  that 
these  negotiations  and  conversations  [88]  that  you 
mention  took  place? 

A.     That  is  correct. 

Q.  And  did  you  and  your  co-counsel  examine 
the  will?  A.     I  think  we  did. 

Q.  So  that  when  Chester  Dolph  or  Dr.  Deady 
talked  with  you  you  knew  as  much  about  the  con- 
tents of  the  mil  as  anyone  did,  didn't  you? 

A.     As  prior  to  Chester  Dolph ''s  talking  to  me? 

Q.  I  say,  at  the  time  they  talked  to  you  you 
knew  as  much  of  the  contents  of  the  will  as  any- 
body else  did? 

A.  Well,  I  think  I  did.  I  construed  the  will  to 
the  best  of  my  ability. 

Q.  Have  you  with  you  the  correspondence  which 
you  mention  there  with  the  Petterson  Company? 

A.     I  have  all  the  file  that  we  have. 

Q.     Have  you  any  objection  to  my  looking  at  it? 

A.     Not  at  all.  You  are  welcome  to  it. 

Mr.  Maguire:     Thank  you. 

(Counsel  for  plaintiff  then  examined  said  file.) 
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Mr.  Maj^uire:  Q.  Now,  the  situation  between 
yourself,  re])resenting'  Mrs.  Deady,  Mrs.  Amalie 
Deady,  and  Chester  V.  Dolph,  representing-  Dr. 
Henderson  Brooke  Deady,  and  the  Doctor  was 
simply  this,  that  you  were  endeavoring  to  get  as 
much  for  your  client  and  they  were  endeavoring  to 
pay  as  little? 

A.     That  is  a  correct  assumption.  [89] 

Q.  And  you  were  dealing  at  arm's  length,  were 
you  not?  A.     Correct. 

Q.  And  you  did  not  rely  upon  their  statement 
of  the  provisions  of  the  will,  did  you? 

A.  AVell,  now,  to  answer  that  question,  I  think 
I  would  like  to  explain  it.  Now,  you  say  "rely". 
Whether  I  absolutely,  without  any  knowledge  of 
my  o\^^l,  relied  solely  upon  what  they  said,  no,  I 
did  not  rely  solely  on  what  they  said,  but  in  nego- 
tiations in  matters  of  this  kind  it  is  reasonable  and 
ordinary  for  persons  to  listen  to  their  contentions, 
which  I  did,  and  that  was  their  contention,  and, 
coupled  with  their  contention,  the  phrasing  of  the 
will,  my  investigation  from  other  sources  led  me 
to  believe  that  the  best  deal  I  could  make  was  em- 
bodied in  the  stipulation. 

Mr.  Maguire:  And  may  I  have  "Exhibit  C  for 
a  moment. 

Q.  Now,  there  was  no  provision  made  in  the 
stipulation  agreement,  which  you  state  was  ex- 
ecuted by  the  parties,  whereby — withdraw  that  ques- 
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tion.  Was  there  ever  any  other  writing  passed  in 
or  executed  by  the  parties,  or  by  Charlotte  HowoU 
Deady,  made  at  or  about  the  time  this  settlement 
was  entered  into? 

A.     None  that  I  recall. 

Mr.  Maguire:     That  is  all,  thank  you. 

Redirect  Examination 

By  Mr.  Jaureguy:  Q.  Now,  this  paragraph  2 
of  the  stii)ulation,  which,  as  you  say,  was  intended  to 

[90] 
carry  out  the  agreement  of  Charlotte  making  the 
agreement,  and  so  on,  did  you  have  any  particular 
reason  for  not  detailing  the  exact  mechanics  of  that 
in  the  stipulation? 

Mr.  Maguire:  May  it  please  the  Court,  where 
negotiations  have  resulted  in  a  written  contract, 
testimony  of  this  kind  is  wholly  inadmissible  and 
incompetent,  under  the  statute. 

The  Court:  That  is  correct.  The  objection  is 
sustained,  imless  it  involves  a  statement  or  con- 
struction of  the  will  of  Lucy  A.  H.  Deady  by  Dr. 
Deady. 

Mr.  Jaureguy:     Well,  it  does  not — 

The  Court:  (Interrupting)  If  there  is  some 
conversation  of  that  sort,  I  don't  care  what  it  is — 

Mr.  Jaureguy:  (Interrupting)  Well,  the  con- 
versation has  been  given,  and  counsel's  statement 
seems  to  indicate  that  the  stipulation  is  inconsistent 
with  the  conversation,  and  that  is  why  I  want  to 
ask  him  why  the  matter  in  the  conversation  w^as 
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not  put  in  so  many  words  in  the  stipulation.  Now, 
counsel's  statement  of  the  parol  evidence  rule  has 
no  effect  in  this  state  where  strangers  to  the  agree- 
ment are  involved ;  our  Supreme  (^ourt  has  held  that 
man}'  times.  But,  further  than  that,  we  are  not 
offering  that  for  the  purpose  of  changing  or  in  any 
waj^  modifying  the  stipulation,  but  merely  giving 
a  reason  why  certain  agi'eements  were  not  put  in 
tlio  stipulation  in  the  exact  words  in  which  the  wit- 
ness' statement  is  made.  [91] 

The  Court :  Well,  he  can  testify,  put  it  in  the 
record. 

Mr.  Jaureguy:  You  say  he  can  put  it  in  the 
record?  The  Court:    Yes. 

A.  I  take  it,  that  the  stipulation  does  not  state 
the  intention  of  Dr.  Deady  to  remarry  and  then  to 
exercise  his  power  under  the  will  to  his  future  wife, 
Mrs.  Charlotte  Deady.  The  reason  I  thought  that 
was  that  I  thought  it.  was  against  public  policy  to 
put  any  such  stipulation  in  the  document  and  any 
contemplation  of  marriage.  I  thought  it  better  to 
keep  it  out. 

Mr.  Jaureguy:  Q.  Now,  you  brought  in  con- 
versations with  Mr.  Cookingham  and  Mr.  Hindman 
had  on  this  matter.  Did  Mr.  Cookingham  have  any- 
thing to  do  with  these  negotiations?  I  mean  in  talk- 
ing with  Dr.  Deady  or  with  Mr.  Dolph? 

A.  I  can't  say  for  certain  whether  he  did  or 
not.  I  know  we  had  conferences.  Whether  he  did 
cany  on   independent   negotiations   or  conferences 
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with  Dr.  Deady  I  could  not  say.  I  know  that  he  did 
transmit  whatever  I  had  concluded  to  the  corres- 
pondent attorneys  in  New  York,  Webb,  Petterson 
and  Hadley. 

Q.  Was  he  present  at  any  of  these  conversations 
had  with  Mr.  Dolph  or  with  Dr.  Deady? 

A.     I  don't  think  so. 

Q.  And  did  Mr.  Hindman  have  any  such  con- 
A^ersation'3  ? 

A.  I  think  Mr.  Hindman  had  a  number  of  con- 
versations wdth  both  of  these  parties,  but  I  was  not 
j)resent  at  any  of  those.  I  carried  them  on  inde- 
l)endently  of  the  others  and  [92]  I  reported  in  wTit- 
ing  from  time  to  time  the  progress  that  was  being 
made. 

Q.     Yes.  And  Mr.  Hindman  is  now  dead? 

A.    Yes. 

Mr.  Jaureguy:     That  is  all. 

Recross  Examination 

By  Mr.  Maguire:  Q.  I  don't  know  that  I  quite 
imderstand,  Mr.  Weinstein,  what  matter  of  public 
policy  you  thought  was  involved  there. 

A.    Well,  do  you  want  me  to  answer  that,  Bob? 

Q.     Yes,  I  wish  you  would. 

A.  Well,  Dr.  Deady,  at  that  time,  if  it  is  not. 
known  to  you,  had  abandoned  Amalie  B.  Deady. 
He  had  been  at  least  interested  in  some  other  woman. 
It  w^as  that  woman  that  he  intended  to  marry  after 
this    divorce   was    obtamed.    I    thought    the    whole 
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problem  presented  itself  as  a  sort  of  a  public  policy 
tliat  was  not  very  dignified,  to  say  the  least,  of  his 
conduct  at  that  time,  and  I  did  not  want  to  insert 
it  in  the  agreement. 

Q.  Well,  now,  what  public  policy  and  what  didn't 
you  want  to  insert  in  the  agreement? 

A.  I  did  not  want  to  say  in  the  agreement  that 
as  consideration  for  this  stipulation  he  agrees  to 
marry  this  woman  and  that  he  will  agree  when  he 
marries  this  woman  to  exercise  his  power  of  ap- 
pointment under  the  last  will  and  testament  of  his 
mother,  Lucy  A.  H.  Deady.  I  thought  it  was  not 
proper  and  [93]  should  not  be  inserted,  and  left  it 
open  to  him  if  he — you  will  notice  that  he  agrees 
to  exercise  that  power  within  one  year.  My  infor- 
mation was  that  he  intended  to  marry  her  very 
quickly  after  that. 

Q.  Well,  why  did  you  think  it  as  against  public 
policy  ? 

A.  Well,  I  consider  it  as  against  public  policy 
as  a  matter  of  law. 

Q.     In  what  respect? 

A.  I  think  that  a  divorced  person  cannot  marry 
within  the  state  of  Oregon  within  a  period  of  time. 
My  information  was  that  he  was  about  to  marry 
pronto. 

Q.     You  mean  within  the  six-month  period? 

A.    Yes. 

Q.  What  would  his  contract  or  agreement  that 
he  would  have  with  such  wife  as  he  should  have  to 
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make  a   binding-  agreement,   what   would   there   be 

against  })uljlic  policy  in  that? 

A.  Well,  not  at  all.  That  is  why  it  states  that 
and  nothing  else. 

Q.  Did  this  contract  state  that  his  wife  should 
do  it? 

A.  Yes,  he  provides  that  the  appointee  should 
make  that  agreement. 

Q.  But  you  did  not  obtain  any  such  promise 
from  the  prospective  spouse? 

A.     No,  I  did  not. 

Q.  And  in  submitting  this  agreement  to  the  Court 
and  having  it  [94]  a]jproved  by  the  Court  you  did 
not  tell  the  Court  anything  about  this  understand- 
ing or  this  relationship  which  you  state  is  against 
public  policy? 

A.  Well,  if  you  want  to  know^  the  truth  about 
it,  I  so  disclosed  all  of  the  facts  to  the  Court. 

Q.     Though  it  was  not  in  the  stipulation? 

A.  All  of  the  facts,  including  the  conduct  of  Dr. 
Henderson  Brooke  Deady,  who  started  the  divorce 
suit. 

Q.  So  that,  though  not  in  the  stipulation,  you 
told  the  Court  about  it  anyway? 

A.     Exactly. 

Mr.  Maguire:     That  is  all. 

Further  Redirect  Examination 
By  Mr.  Jaureguy :     Q.     Well,  now%  did  Dr.  Deady 
and  Mr.  Dolph  agree  with  that  conclusion,  that  his 
plans  about  marrying  this  woman  and  the   aban- 
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donment  and  things  should  not  be  in  the  stipulation  1 

A.  He  insisted  that  it  should  not  be  inserted 
in  there.  He  didn't  want  the  world  to  know^  about 
his  wife. 

Q.     Who  is  ''he"? 

A.     I  am  talking  about  Dr.  Henderson  Deady. 

Mr.  Jaureguy:     That  is  all. 

Mr.  Maguire:     That  is  all,  thank  you.  [95] 


Wednesday,  January  22,  1941,  at  10:30  o'clock 
A.  M.,  the  trial  of  the  above  entitled  cause  w^as 
resumed,  as  follows: 

The  Court:  You  may  proceed.  Gentlemen: 
Mr.  Maguire:  Plaintiff  at  this  time  renews  his 
objection  to  the  receipt  of  the  Exhibit  Defendants' 
Exhibit  C  and  to  the  testimony  of  the  witness  Wein- 
stein and  moves  that  the  testimony  of  tlie  witness 
Weinstein  with  regard  to  investigations  had,  all 
of  his  testimony  in  regard  to  the  conversations  and 
negotiations,  acts  and  things  done  and  had  with 
Henderson  Brooke  Deady  and  Chester  V.  Dolph  be 
stricken  from  the  record,  on  tjie  e:rounds  mentioned 
in  our  objections  to  the  receipt  of  the  testimony  and 
exhibit ;  and  the  further  ground  that  it  is  incompe- 
tent inasmuch  as  it  tends  to  diminish  or  impeach 
the  title  or  estate  of  Henderson  Brooke  Deady 
under  the  will,  which  could  not  be  done  by  parol 
proof.  Offhand,  it  would  be  a  remarkable  thing  if 
oral  declarations  of  anyone  could  change  the  nature 
and  extent  of  an  estate  granted  or  given  imder  a 
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deed  or  any  other  document  which  falls  within 
those  statutes  requiring  it  to  be  in  writing  or  to 
be  authenticated,  witnessed  or  otherwise  in  a  par- 
ticular way  or  manner,  and  that,  as  our  research 
indicates,  is  the  law,  that  it  cannot  be  done.  [97] 

The  Court:  We  are  not  making  much  progress 
with  this.  I  am  somewhat  still  in  doubt,  although, 
as  I  said  last  night,  even  after  hearing  the  argu- 
ments, I  am  somewhat  still  in  doubt  as  to  the  ques- 
tion of  admissibility.  Offhand  I  thought  it  was  ad- 
missible, and  I  am  rather  inclined  to  view  that  way 
since.  However,  I  think  that  I  wall  have  to  change 
my  procedure,  because  otherwise  we  are  going  to 
exhaust  all  this  time  that  I  have  laid  out  for  this 
case  in  argument,  and  I  think  that  T  will  go  ahead 
and  take  the  testimony,  all  the  testimony,  under 
objection  and  I  will  rule  when  I  come  to  make  the 
decision.  We  are  going  to  have  the  w^hole  record  in 
this  case  anyhow,  because  I  have  made  up  my  mind 
all  the  testimony  should  go  into  the  record  whether 
[143]  I  admit  it  or  exclude  it,  and  I  think  that  I 
will  allow  you  to  make  your  objections  and  tak(^ 
the  testimony  under  the  objection,  and  then  when 
I  decide  the  case  I  will  rule  seriatum  on  the  ob- 
jections, if  that  is  not  objectionable.  If  anyone 
wishes  to  object  to  that  proceeding,  why,  T  will  try 
to  consider  these  questions  as  we  go  along  and  rule 
definitely  at  this  time  . 

Mr.  Jaureguy:     That  is  fine. 

Mr.  Maguire:     Fine  with  us. 
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Mr.  Jaureguy:  Then  we  won't  have  to  bring  all 
these  books  back.  What  I  say,  we  can  rely  on  it  that 
we  are  not  going  to  argue  on  these  questions  as  to 
the  admissibility  involved,  because  I  gathered  from 
his  argument  that  there  might  be  another  bit  of 
evidence  on  which — 

The  Court:  (Interrupting)  I  think  1  would  like 
to  hear  you  as  we  go  along,  gentlemen. 

Mr.  Jaureguy:     On  the  admissibility? 

The  Court :  Yes,  on  the  admissibility,  but  I  think 
I  won't  make  definite  rulings  at  the  time,  but  I  think 
wJiile  we  are  here  we  ought  to  consider  these  ques- 
tions together  and  raise  and  argue  objections,  but 
I  think  that  I  probably  won't  rule  ujjon  them  and 
still  receive  them  subject  to  the  objections.  I  want 
to  proceed  very  carefully  in  this  case  and  not  con- 
sider myself  bound  by  rulings  that  I  will  subse- 
quently sustain  or  that  I  won't  want  to  sustain 
after  a  complete  review  of  the  authorities. 

If  there  is  nothing  further,  the  court  is  in  re- 
cess [144]  mitil  two  o'clock. 

(Whereupon,  at  12:15  o'clock  P.  M.,  Wednesday, 
January  22,  1941,  a  recess  was  had  until  2:00  P.  M.) 
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The  Court:     You  may  proceed,  gentlemen. 
Mr.  Jaureguy:     Call  Mr.   Hanover  Deady. 


HANOVER  DEADY, 

one  of  the  defendants  herein,  was  thereupon  ])ro- 
duced  as  a  witness  in  behalf  of  defendants: 
The  Clerk:     State  your  name,  please. 
A.     Hanover  Deady, 

(The  witness  Hanover  Deady  was  thereupon 
duly  swoni  and  was  examined  and  testified  as 
follows:) 

Direct  Examination 

By  Mr.  Jaureguy:  Q.  Your  name  is  Hanover 
Deady?  A.     That  is  right. 

Q.  And  you  are  one  of  the  defendants  in  this 
case?  A.    Yes,  sir. 

Q.     And  how  long  have  you  lived  in  Portland? 

A.     I  have  been  a  resident  here  all  my  life. 

Q.    And  how  old  are  you? 

A.  I  will  be  forty-nine  this  year;  forty-eight 
now.  [145] 

Q.  And  what  relation  were  you  to  Lucy  A.  H. 
Deady  ?  A.     Grandson. 

Q.     And  your  father's  name  was  what? 

A.     Edward;  Edward  Nesbit  Deady. 

Q.  And  how  many  sons  did  your  grandmother 
have?  A.    Three  sons. 
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Q.     And  who  were  the  other  two? 

A.     Paul  R.  Deady  and  Henderson  Brooke  Deady. 

Q.     And  your  father  died  when? 

A.     Around  about  1913  or  '14. 

Q.     And  w^hen  did  Paul  Deady  die? 

A.     In  1920,  in  March. 

Q.  So  that  after  March,  1920  the  situation  with 
respect  to  the  descendents  of  Lucy  A.  H.  Deady, 
as  I  understand  it,  w^as  that  she  had  one  son,  Hen- 
derson Brooke  Deady,  living? 

A.     That  is  right. 

Q.     And  did  you  have  any  brothers  or  sisters? 

A.     I  didn't  hear  the  question. 

Q.     Did  you  have  brothers  or  sisters? 

A.     I  had  one  brother,  Matthew. 

Q.  And,  therefore,  she  had  that  one  son  and  two 
grandsons  ? 

A.     That  is  right. 

Q.     Paul  left  no  children? 

A.     Pan]  had  no  children,  left  no  children. 

Q.     And  did  he  leave  a  widow?  [146] 

A.     Yes,  he  left  a  widow. 

Q.     And  what  was  her  name? 

A.     Marye  Thompson  Dead3\ 

Q.     That  is  (spelling)  M-a-r-y-e? 

A.     That  is  right. 

Q.  Now,  during  your  early  youth  and  childhood 
did  you  ever  have  occasion  to  visit  with  your  grand- 
mother? 

A.     Oh,  yes,  I  visited  with  her  quite  frequently. 
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Q.     What  would  be  the  occasions  for  those  visits  ? 

A.  Well,  she  was  my  grandmother.  I  went  up 
to  see  her,  enjoyed  being  with  her. 

Q.     Now,  are  you  married! 

A.    Yes. 

Q.     And  when  were  you  married? 

A.     June  1st,  1925. 

Q.  Was  your  grandmother  acquainted  with  the 
lady  that  you  later  married  ? 

A.    Yes,  she  was. 

Q.     And  how  long  had  she  knowm  her? 

A.  Well,  she  knew  her  for  quite  a  while,  sev- 
eral years  before  we  were  married.  I  would  say 
she  knew  her  in  1920,  at  least,  sometime  before  that. 

Q.  How  long  had  you  and  your  present  wife 
been  engaged  before  you  were  married? 

A.  I  don't  know  how  long  we  were  engaged,  but 
I  knew  her  when  [147]  she  was  fourteen  and  I  was 
seventeen.  We  went  together,  off  and  on,  all  the  time. 

Q.  For  the  purpose  of  the  record,  the  lady  you 
married  in  1925  is  still  your  wife? 

A.     That  is  right. 

Q.  And  that  is  the  one  that  you  say  you  have 
known  ever  since  you  were  seventeen? 

A.     That  is  right. 

Q.  And  what  would  you  say  as  to  whether  you 
and  she  were  engaged  to  be  married  before  July, 
1920? 

A.     Well,  we  always  had  that  understanding. 

Q.  Well,  that  is  what  "that  imderstanding" 
means  ?  A.    Yes. 
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Q.  Now,  during  the  lifetime  of  your  grand- 
mother did  she  ever  discuss  with  you  her  property  ? 

Mr.  Mag-uire:  Object  to  the  question  because  it 
is  irrelevant  and  immaterial. 

The  Court:     He  may  answer. 

A.    Yes,  she  did. 

Mr.  Jaureguy :  Q.  And  during  those  discussions 
did  she  ever  discuss  what  she  desired  to  have  done 
with  that  property? 

Mr.  Maguire:  Object  upon  the  ground  as  in- 
competent to  prove  any  issue  in  this  case. 

The  Court:  Preliminary.  I  will  permit  the 
answer.  A.     Yes,  she  did.  [148] 

Mr.  Jaureguy:  Q.  I  wish  you  would  just  re- 
late, giving  us,  as  nearly  as  possible,  the  times  and 
places,  the  conversations  you  had  with  her  in  which 
she  discussed  the  matter  of  what  she  desired  to  be 
done  with  this  property. 

Mr.  Maguire:  We  offer  the  same  objection,  that 
it  is  incompetent  to  prove  the  intent  of  the  testator, 
— that  has  to  be  determined  by  the  construction  of 
the  document  which  she  executed  as  her  last  will 
and  testament — and  that  it  is  incompetent,  irrele- 
vant and  immaterial  to  any  issue  of  this  case,  and — 
well,  I  will  submit  the  objection  first,  this  objection. 

The  Court:  I  do  not  understand  that  he  has 
asked  for  anything  except  the  times  of  the  con- 
versations. 

Mr.  Jaureguy:  No,  I  asked  him  to  give  the  con- 
versations, giving  the  times  as  nearly  as  possible. 
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The  Court:  Well,  do  you  wish  to  argue  this?  I 
may  say,  offliand,  before  that,  that  I  think  this 
line  of  testimony  is  entirely  incompetent. 

Mr.  Jaureguy:  While  I  want  to  follow  your 
Honor's  desires  with  respect  to  procedure,  I  do 
not  want  to  have  it  excluded  witliout  argument,  but 
if  your  Honor  either  takes  it  subject  to  reservations 
or  otherwise,  why,  I  wall  just  follow  whatever  pro- 
cedure your  Honor  wants.  T  would  want  to  argue 
it.  I  would  want  to  argue  twenty  minutes  or  such 
a  matter. 

The  Court:  Well,  at  this  time  1  will  take  it  sub- 
ject to  the  objections.  [149] 

Mr.  Jaureguy:  And  then  at  any  time  your  Honor 
cares  to  have  me  argue  it  I  will  be  glad  to  present, 
that. 

The  Court:    Yes. 

Mr.  Jaui-eguy:  Q.  Do  you  remember  the  ques- 
tion? 

A.     No,  I  would  like  to  have  it  read. 

(The  last  question  was  thereupon  read.) 

A.  Well,  she  spoke  of  the  proi)erty  to  me  sev- 
eral times,  several  places. 

Q.  You  say  'Hhe  property".  You  are  referring 
now^  to  what  property? 

A.  I  am  referring  to  the  j)roperty  involved  in 
this  case — that  is  the  property  at  Broadway  and 
Alder  Street — but  there  was  only — the  time  that 
she  really  explained  the  situation  to  me,  exj^lained 
her  will  to  me,  was  shortly  after  Uncle  Paul  died 


266  Matthetv  Edivard  Deady  et  al. 

(Testimony  of  Hanover  Deady.) 
and  after  the  time  she  had  made  her  will.  I  was  up 
to  her  apartment  at  the  Alexandra  Court,  and  she 
made  the  statement  to  me  then  that,  she  had  finally 
gotten  her  affairs  settled  and  went  into  detailed  ex- 
planation as  to  what  she  had  done  in  drawing  up 
her  will. 

Q.  Well,  prior  to  that  time  had  she  ever  dis- 
cussed her  property  and  what  her  desires  were  with 
respect  to  the  property*? 

A.  Well,  yes,  she  had  told  us,  Matthew  and  I, 
especially  myself,  that — 

Mr.  Maguire:  (Interrupting)  Pardon  me,  just 
a  moment.  May  it  be  understood  that  our  objections 
to  this  testimony  [150]  relating  to  conversations 
with  or  statements  made  by  Lucy  A.  H.  Deady  with 
regard  to  her  property,  how  she  intended  to  dis- 
pose of  it,  how  she  had  disposed  of  it,  and  any  of 
those  matters,  that  our  objection  may  run  to  all 
of  these,  without  the  necessity  of  interrupting  each 
time? 

The  Court:     Yes. 

Mr.  Jaureguy:     Q.     Just  proceed. 

A.  She  had  spoken  of  the  property  in  several 
instances  before  that  time,  saymg  and  stating  that 
we  had  nothing  to  worry  about,  referring  to  my 
brother  and  I,  that  she  was  going  to  leave  us  the 
property  some  day.  Several  times,  even  when  Uncle 
Paul  was  alive,  she  spoke  that  way,  but  this  was 
the  only  time  that  she  had  ever  gone  into — 
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Q.  (Interrupting)  Well,  before  you  go  into  that, 
did  she,  in  any  of  her  conversations,  ever  discuss 
your  Uncle  Henderson?  Before  we  coine  to  that, 
was  your  Uncle  Henderson  living  here  at  that  time  ? 

A.  Oh,  no.  Uncle  Henderson  was  in  the  East. 
He  didn't  come  out  here  until — I  don't  mean  to  say 
he  hadn't  been  here  at  some  past  time,  but  I  mean 
to  say  he  did  not  come  out  here  until  after  Uncle 
Paul  died. 

Q.  Well,  do  you  know  wliethei-  he  was  living 
apart  from  his  wife  at  that  time? 

A.     Did  I  know  that? 

Q.     Yes.  [151] 

A.     Oh,  yes,  I  knew  that. 

Q.     And  did  your  grandmother  know  that? 

A.     Oh,  yes,  she  knew  about  it. 

Q.     And  did  she  ever  say  anything  about  it? 

A.     Oh,  yes,  she — 

Mr.  Maguire:  (Interrupting)  May  we  have  the 
same  objection,  your  Honor,  as  wholly  incompetent, 
in  regard  to  this  matter?  It  seems  to  be  a  little 
foreign  to  the  other  matter. 

The  Court:  You  can  have  a  general  and  con- 
tinuing objection  to  all  these  statements  of  Lucy 
A.  H.  Deady. 

Mr.  Maguire:     Very  well.  Thank  you. 

A.  Yes,  she  spoke  to  me  about  the  conditions  or 
the  situation  back  there,  that  Henderson  wasn't 
living  with  his  wife,  and  what  the  situation  was 
entirely. 
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Mr.  Jaiireguy :  Q.  What  did  she  say  as  to  what 
the  situation  was? 

A.  Well,  she  seemed  to  be  quite  upset,  or  was 
quite  upset,  with  the  fact  that  Henderson  was  not 
living  with  his  wife.  That  is  about  as  much  as  I 
can  remember  of  it. 

Q.  Now,  did  she  ever,  in  any  of  these  conver- 
sations about  this  property,  did  she  ever  say  any- 
thing about  what  Henderson  would  get  in  the  ])rop- 
erty,  or  what  she  desired  him  to  have,  or  what  she 
desired  Paul  to  have? 

A.  She  never  told  me  what  she  desired  Paul  to 
have  that  I  can  remember,  but  she  did  tell  me  what 
she  desired  Henderson  to  have.  That  was  after 
Paul  had  died,  however.  [152] 

Q.     And  what  did  she  say? 

A.  She  told  me,  to  my  best  recollection,  in  her 
apartment,  that  she  had  made  out  her  will  so  that 
Matthew  and  I  would  come  into  the  property  some 
day,  that  she  had  left  a  certain  portion  of  the  prop- 
erty to  Henderson  if  he  had  children,  otherwise 
Matthew  and  I  were  to  have  all  the  property,  and 
she  then  said,  ''However,  Henderson  will  never 
have  any  children.  He  is  a  sick  man  and  I  know 
that  he  can't  have  any  children."  She  also  explained 
to  me  the  reason  that  she  put  it  that  way,  because — 
in  the  will  that  he  should  have  the  property  if  he 
had  children,  because  he  was  her  son  and  she 
thought  it  was  only  fair  and  right  to  put  it  that  way 
in  the  will,  but  she  never 


vs.  Richard  Hoivell  269 

(Testimony  of  Hanover  Deady.) 

Q.     Well,  why,  did  she  sa}^  % 

A,  Well,  as  I  understood  it,  that  she  thought 
it  was  the  proper  thing  to  do,  but  she  did  not  ex- 
pect him  to  ever  have  any  children.  The  fact  of  the 
matter  is,  she  drew  to  my  attention  at  that  time 
that  he  was  living  apart,  from  his  wife;  made  the 
statement,  too,  that  she  hoped  that  his  wife  would 
never  give  him  a  divorce,  that  he  expected  to  re- 
marry and  she  hoped  that  lie  wouldn't  remarry. 

Q.  She  said  that  she  hoped  that  he  w<nild  re- 
marry ? 

A.  Hoped  that  Amalie  would  never  give  him  a 
divorce  so  that  he  could  remarry. 

Q.  Now,  how  far  back  would  you  say  these  con- 
versations went  in  which  she  spoke  about  what  she 
wanted  done  with  this  [153]  property? 

A.  Well,  I  wouldn't  be  able  to  tell  you,  l)ecause 
she  didn't  really  say  anything  definite  to  me  while 
Uncle  Paul  was  alive,  except  the  general  statement 
that  we  had  nothing  to  worry  about,  that  Matthew 
and  I  would  come  into  the  proi)erty  some  day,  Init 
this  other — 

Q.  (Interrupting)  Well,  how  far  back  did  that 
go? 

A.  Well,  I  say  I  couldn't  say  definitely.  Some 
time  back. 

Q.     Some  time  back  prior  to  Paul's  death? 

A.    Oh,  yes. 

Q.  What  were  the  occasions  on  which  she  would 
make  those  remarks? 
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A.  Well,  I  don't  know.  I  just — we  would  go  up 
there  and  see  her,  or  I  would  go  up  there  and  see 
her  alone.  I  think  she  enjoyed  our  company.  I  know 
I  did  hers. 

Q.  Well,  would  you  be  talking  about  finances,  or 
what  would  you  be  talking  about  that  w^ould  bring 
up  the  subject? 

A.  Oh,  nothing  particlar.  I — I  can't  account  for 
it,  except  that  she  did  make  those  statements. 

Mr.  Jaureguy :     Now,  up  to  this  point  it  has  been ' 
taken  with  objections,   reserving  objections  to   alf 
of  this,  but  I  want  to  say  that  we  are  going  onto 
another  subject  now,  and  if  counsel  wants  it  sub- 
ject to  the  objection  I  think  he  had  better  make  it. 

The  Court:     Yes,  he  probably  will. 

Mr.  Jaureguy:  Q.  Now,  subsequent  to  the 
death — You  remember  [154]  when  your  grand- 
mother died?  A.    Yes. 

Q.     And  was  Henderson  here  when  she  died? 

A.    No.  ' 

Q.    Did  he  come  here  after  she  died? 

A.  He  came  out  after  she  died — no,  I  beg  your 
pardon;  he  was  here  before  she  died,  about  six  or 
seven  weeks  before  she  died. 

Q.     And  how  long  did  he  stay? 

A.    Well,  he  stayed  at  least  a  year. 

Q.  And  was  he  here  after  that,  year?  Wliat  I 
mean  to  say,  you  say  he  stayed  at  least  a  year.  Did 
he  go  and  stay  aw^ay  then,  or  was  he  back  and  forth  ? 

A.     Well,  the  length  of  time  that  he  stayed  here, 
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whether  it  was  a  year,  or  a  year  and  six  months, 

why,  when  he  left  he  didn't,  come  back,  he  was  away 

indefinitely. 

Q.     Now,  after  she  died,  did  you  read  the  will  ? 

A.  Yes,  sir;  it  was  read  to  me  and  Uncle  Hen- 
derson and  Matthew  in  Joseph  Simon's  office. 

Q.  Now,  after  she  died  did  you  have  any  con- 
versations with  Henderson  with  respect  to  the  dis- 
trilnition  of  the  income  from  this  property? 

A.     Yes,  I  did. 

Q.  And  did  you  find  occasion  to  consult  a  lawyer 
about  it?  A.     Yes,  I  did. 

Q.     And  whom  did  you  consult?  [155] 

A.     Ralph  Wilbur. 

Q.  And  was  that  shortly  after  your  grand- 
mother's death? 

A.  Well,  it  was  within  two  or  three  montlis,  I 
should  judge,  something  like  that. 

Q.  Now  I  wish  you  would  state  the  conversations 
you  had  with  Henderson  with  respect  to  the  dis- 
ti'ibution  of  the  income  from  this  property. 

The  Court:  I  wish  that  you  would  amend  that 
question,  Mr.  Jaureguy,  in  order  to  have  it  clear- 
cut,  and  have  him  give  the  time  and  place  of  the 
conversation,  so  far  as  he  can  remember,  and  per- 
sons present,  so  we  can  have  it  a  little  more  clearly- 
cut  as  to  what  that  was. 

Mr.  Jaureguy:  Q.  Now,  you  say  you  liad  sudi 
conversations.  Do  you  recall  the  time  and  place 
where  they  took  place? 
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A.  Well,  I  don't  recall  the  exact  time,  except  that 
it  was  two  or  three  months  after  Grandmother  had 
passed  away.  I  can't  name  any  definite  places,  ex- 
cept one  or  two,  because  it  was  a  kind  of  a  carry- 
ing on  of  the  conversation.  For  instance,  up  at  his 
hotel,  at  one  time,  where  he  stayed,  at  the  Weaver 
Hotel,  and  at  the  Hazelwood  for  lunch  one  time, 
and  various  places  that  way. 

Q.  And  over  what  period  of  time  did  these  con- 
versations continue? 

A.  Well,  the  only  way  I  can  explain  that  is  to 
tell  what  the  conversations  were  about ;  what  I  mean 
to  say  is  that  he  was  [156]  leading  up  to — 

Mr.  Maguire:  (Interrupting)  Now,  just  a  mo- 
ment. Now,  if  you  are  about  to  go  into  the  question 
of  the  conversations  I  shall  ask  leave  to  submit  an 
objection.  We  object  to  this  upon  the  ground  that 
it  is  wholly  incompetent,  not  binding  upon  the 
plaintiff  to  this  action,  not  binding  upon  plaintiff's 
predecessor,  as  to  any  estate  or  interest  in  the  prop- 
erty, wholly  hearsay,  and  therefore  wholly  incom- 
petent, irrelevant  and  immaterial  to  any  issue  in 
this  case,  and  not  tending  to  prove  or  disprove  any 
issue  in  the  case. 

The  Court:  The  Court  will  reserve  ruling  and 
take  the  testimony. 

Mr.  Jaureguy:     Now,  inasfar  as  it  is  possible — 

Mr.  Maguire:  (Interrupting)  Pardon  me,  just 
a  moment — and  may  it  be  understood  that  as  to 
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these  conversations  with  Henderson  Brooke  Deady 
our  objection  may  run  to  each  and  every  question 
and  answer  without  the  necessity  of  taking  up  the 
time  to  rej^eat  it  each  time? 

The  Court:  You  may  have  a  general  and  con- 
tinuing objection  to  all  declarations  by  Henderson 
Brooke  Deady. 

Mr.  Maguire:     Thank  you,  sir. 

The  Court:     Proceed. 

Mr.  Jaureguy:  Q.  Insofar  as  it  is  possible,  we 
want  you  to  state  the  time  and  place  and  persons 
present,  and  any  other  circumstances  that  will 
serve  to  identify  the  conversations.  [157]  Now,  wdth 
that  admonition,  I  wish  you  would  state  what  these 
conversations  were,  what  he  said,  and  the  occasions 
til  at  gave  rise  to  these  conversations. 

A.  Well,  that  is  pretty  hard  to  do,  it  was  quite 
sometime  ago,  but,  as  I  stated  before,  that  I  saw 
him  at  various  places, — I  used  to  go  out  for  a  ride 
with  him  occasionally,  I  saw  him  at  his  hotel,  and  ate 
lunch  with  him  quite  frequently,  and  it  was  at  those 
places  that  he  would  talk  to  me  about  the  property 
and  what  he  wanted  done,  and  at  these  various 
places  he  kind  of  lead  up  to  finally  what  he  did 
ask  me  for,  that  he  needed  some  money,  wanted 
some  money  to  live  off  of,  he  had  no  other  means 
to  live,  and  he  said  he  had  spoken  to  Joseph  Simon 
about  geting  some  money  and  Mr.  Simon  said  that 
it  would  be  all  right  if  he  got  the  consent  of  Matthew 
and  I.  And  he  explained  to  me  that  the  reason  he 
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wanted  the  money  was  because  he  couldn't  get  the 
money  at  the  present,  time,  and  the  reason  he  wanted 
us  to  consent  to  get  the  money  was  because  he 
couldn't  get  any  money  at  the  present  time,  inas- 
nmch  as  under  the  will  the  moneys  had  to  be  paid 
out  for  a  sinking  fund  and  inheritance  taxes,  and 
so  forth,  was  what  they  all  were,  that  he  had  to 
wait,  unless  he  got  Matthew's  and  my  consent  to 
that,  to  get  some  money.  I — so  I  said  that  I  went 
down  to  Mr.  Simon's  office  and  asked  him  about  it — 

Q.  (Interrupting)  No,  but  I  want  to  ask  you 
whether  he  put  up  any  arguments  why  you  should 
give  the  consent  that  he  could  [158]  have  the  money, 
even  though  under  the  will  he  was  not  entitled  to  it  1 

Mr.  Maguire:  Why,  just  a  moment, — the  witness 
has  not  yet  so  testified. 

The  Court:  Yes,  I  think  maybe  the  witness  had 
better  testify. 

Mr.  Jaureguy:  Well,  he  just  related  the  ob- 
stacles to  getting  money  under  the  will  at  the  outset. 

The  Court:  Well,  I  would  just  as  soon  let  the 
witness  testify. 

Mr.  Jaureguy:     That  is  what  I  want  to. 

The  Court:  Let  him  relate  the  different  conver- 
sations there  were,  the  times  and  circumstances,  so 
we  will  see  his  testimony  in  the  record. 

Mr.  Jaureguy :     All  right. 

A.  Yes,  Henderson  did  put  up  the  proposition  to 
me  that  he  was  a  sick  man,  that  he  needed  the 
money,  and,  as  I  explained  before,  that,  why,  he 
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couldn't  get  it  unless  he  could  get  Matthew's  and 
my  consent,  and  he  also  expressed  that  inasmuch  as 
Matthew  and  I  were  coming  into  the  property  some 
day  ourselves,  why,  he  thought  it  was  only  fair  that 
he  should  get  something  to  live  off  of,  and — 

Q.  (Interrupting)  Well,  did  he  elaborate  on  why 
you  were  coming  into  the  property? 

A.  Oh,  yes,  he  said  that  "I  can't  come  into  the 
property  unless  [159]  I  have  children,  as  you  know, 
and  I  will  never  have  any  children,  because  I  am 
a  sick  man,  I  can't  have  children." 

Q.  Now,  did  you  make  any  agreement  with  him 
whereby  he  was  to  get  income? 

A.     Yes,  I  signed  a  stipulation. 

Mr.  Jaureguy:  1  wonder  if  we  could  have  the 
pre-trial  exhibits.  Handing  you  Defendants'  Pre- 
Trial  Exhibits  I  and  J,  I  wish  you  would  just  look 
at  those  and  explain  what  they  are. 

Mr.  Maguire:  They  speak  for  themselves,  do 
they  not?  I  have  no  objection  to  the  witness  identi- 
fying the  documents  as  to  the  signatures  or  other- 
wise, although,  as  I  understood  it,  our  ])re-trial 
order  covered  the  matter  of  identification. 

Mr.  Jaureguy :  I  will  withdraw  the  question  and 
ask  another  one,  and  then  you  can  object  to  that. 

Mr.  Maguire:     Very  well. 

Mr.  Jaureguy:  Q.  Are  those  the  stipulations 
that  you  referred  to  a  few  moments  ago  that  you 
signed  ? 

A.     That  is  correct. 
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Q.  Xow,  those  are  dated  December,  1923,  and, 
as  I  recall  October,  1924. 

A.     That  is  right. 

Mr.  Jauxeguy:  I  offer  thocse  two  stipulations  in 
eTidence. 

Mr.  Maguire:  We  now  move  that  aU  the  testi- 
mony of  the  witness  heretofore  given  with  re^ai*d 
to  eooversations  between  himself  and  Henderson 
Brooke  Deady  relating  to  and  which  [160]  culmin- 
ated in  these  stipulations  be  stricken  upon  the 
gronnd  that  it,  beiug  the  preliminaries  to  an  agree- 
menty  they  have  merged,  the  agreement  takes  their 
jdaeeT  and  they  are  not  competent. 

The  Conrt:  You  are  moving  to  strike  out  the 
previous  testimony  and  then  objecting  to  the  ex- 
hibits, I  take  it? 

Mr.  Maguire:  Well,  I  am  moving  first  as  to 
the  previous  testimony.  I  am  not  yet  objecting  to 
the  exhibits,  I  will  do  that  as  soon  as  your  Honor 
has  ruled  on  the — 

The  Court:  (Interrupting)  The  motion  to  strike 
is  presently  denied.  The  testimony  will  remain  in 
the  record,  subject  to  the  objection.  The  documents 
are  rec-eived,  subject  to  the  objection. 

Mr.  ^laguire:  WelL  I  have  not  yet  made  an 
objection  to  the  exhibits.  My  objection  to  the  ex- 
hibits in  question  is  that  they  are  wholly  incompe- 
tent and  irrelevant  to  prove  any  issue  iu  the  ease, 
to  prove  testamentary  intent  of  Lucy  A.  H.  Deady, 
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or  to  bind  in  any  way  Henderson  Brooke  Deady, 
or  to  bind  in  any  way  the  jjlaintiff  in  this  action, 
wholly  incompetent  to  vary,  diminish  or  impeach  the 
title  of  Henderson  Brooke  Deady  mider  the  mil  of 
Lucy  A.  H.  Deady. 

The  Court:  Received  in  the  record,  subject  to 
the  objection.  The  Court  will  subsequently  rule  as 
to  whether  they  are  in  evidence  or  received  under 
the  rule. 

(Certified  phostatic  copy  of  stipulation,  Lucy 
A.  H.  Deady  estate,  dated  December  18,  1923, 
[161]  executed  by  Joseph  Simon  and  Hender- 
son Brooke  Deady,  Executors,  and  Henderson 
Brooke  Deady,  Hanover  Deady,  Mary  E.  Deady, 
Matthew  Edward  Deady  and  Marye  Thompson 
Deady,  so  offered  and  received,  having  pre- 
viously been  marked  as  Defendants'  Pre-Ti-ial 
Exhibit  I,  was  thereuj)on  marked  I'eceived  sub- 
ject to  objection,  ruling  reserved;  and 

Certified  phostatic  copy  of  stipulation,  Lucy 
A.  H.  Deady  Estate,  dated  October — ,  1924,  ex- 
ecuted by  Hanover  Deady,  Matthew  E.  Deady, 
Mary  E.  Deady;  Joseph  Simon,  Henderson 
Brooke  Deady,  Executors;  Henderson  Brooke 
Deady,  and  Marye  T.  Deady,  so  offered  and 
received,  having  previously  been  marked  as 
Defendants'  Pre-Trial  Exhibit  J,  was  mai-ked 
received  subject  to  objection,  ruling  reserved.) 
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DEFENDANT'S   PRE-TRIAL   EXHIBIT   I 

In  the  Circuit  Court  of  the  State  of  Oregon 

for  the  Comity  of  Multnomah 

Probate  Department. 

In    the    Matter    of    the    Estate    of    LUCY    A.    H. 
DEADY,   Deceased. 

STIPULATION 

Whereas  the  last  will  and  testament  of  said  de- 
ceased, now  being  probated  in  the  above  proceed- 
ings, makes  provision  for  the  payment  monthly  of 
certain  sums  of  money  to  Henderson  Brooke  Deady, 
Matthew  Edward  Deady,  Hanover  Deady,  Mary  E. 
Deady  and  Marye  Thompson  Deady:  and 

Whereas  a  controversy  exists  as  to  whether  or 
not  the  estate  of  said  deceased  shall  be  distributed 
as  by  said  will  directed  and  as  to  the  ownersliii:>  of 
the  real  estate  known  as  Lot  One  (1)  in  Block  Two 
Hmidred  and  Twelve  (212)  in  the  City  of  Portland, 
and  included  within  the  terms  of  said  will;  and 

Whereas  it  is  the  desire  of  all  of  the  parties  to 
this  stipulation  that  monthly  payments  may  be  made 
by  the  Executors  of  said  estate  in  their  discretion 
out  of  the  funds  of  said  estate  during  the  pendency 
and  mitil  the   determination   of  such   controversy; 

Now  therefore  it  is  hereby  mutually  stipulated, 
imderstood  and  agreed  by  and  between  the  parties 
hereto  that  the  said  Executors  may  in  their  discre- 
tion begimiing  as  of  date  of  December  1,  1923,  pay, 
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of  the  sums  of  money  directed  by  said  will  to  be 
paid  to  the  beneficiaries  hereinafter  named  and 
each  of  them,  and  out  of  the  funds  of  said  estate, 
to  Henderson  Brooke  Deady  $300.00  per  month, 
Matthew  Edward  Deady  $100.00  per  month,  Han- 
over Deady  $100.00  per  month,  Mary  E.  Deady 
$150.00  per  month  and  to  Marye  Thomx)son  Deady 
$75.00  per  month;  without  prejudice  to  the  right  of 
said  parties  or  any  of  them  in  said  controversy  or 
in  or  to  said  estate,  or  any  part  thereof,  and  without 
prejudice  to  the  contentions  made,  or  to  be  made, 
by  any  of  the  jjarties  as  to  the  title  of  said  Lot 
One  (1)  in  Block  Two  Hundred  and  Twelve  (212) 
City  of  Portland,  and  without  prejudice  to  the 
rights  of  the  Executors  of  said  estate  in  the  prem- 
ises. J 

Dated  at  Portland,  Oregon,  this  18th  day  of  De- 
cember, 1923. 

JOSEPH  SIMON 

HENDERSON  BROOKE  DEADY 

Executors 
HENDERSON  BROOKE  DEADY 
HANOVER  DEADY 
MARY  E.  DEADY 
MATTHEW  EDWARD  DEADY 
MARYE  THOMPSON  DEADY 

[Endorsed]:  Filed  Dec.  19,  1923  Jos.  W.   Bev- 
eridge,  Clerk  F.  O.  McGrew,  Deputy. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

1,  A.  A.  Bailey,  County  Clerk,  Ex-Officio  Recorder 
of  Conveyances  and  Ex-Officio  Clerk  of  the  Circuit 
Court  of  the  State  of  Oregon,  for  the  County  of 
Multnomah,  which  Court  has  exclusive  jurisdiction 
of  all  j)robate  proceedings  in  said  County,  do  hereby 
certify  that  the  foregoing  copy  of  Stipulation  in  the 
Matter  of  the  Estate  of  Lucy  A.  H.  Deady,  De- 
ceased, Est.  No.  22735  has  been  compared  by  me 
with  the  original,  and  that  it  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  such  original  Stip- 
ulation as  the  same  appears  on  tile  in  my  otftce  and 
in  my  custody. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  this  15th 
day  of  May,  A.  D.  1940. 

(Seal)  A.  A.  BAILEY, 
County  Clerk. 
By  E.  L.  FERGUSON 
Deputy. 
[Endorsed] :  Filed  Feb.  21,  1942. 
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DEFENDANT'S  PRE-TRIAL  EXHIBIT  J 

In  the  Circuit  Court  of  the   State  of  Oregon 

for  the  County  of  Multnomah. 

Probate  Department. 

In   the    Matter   of   the    Estate    of    LUCY    A.    H. 
Deady,  Deceased. 

STIPULATION 

It  is  stipulated  and  agreed  by  the  j^arties  to  that 
certain  agreement  of  date  of  December  18,  1923, 
covering  the  payment  to  the  beneficiaries  mider  the 
will  of  Lucy  A.  H.  Deady,  that  beginning  November 
1st,  1924,  there  shall  be  paid  to  Henderson  Brooke 
Deady  the  sum  of  Four  Hundred  Dollars  ($400.00) 
per  month  instead  of  Three  Hundred  Dollars 
($300.00)  per  month  as  heretofore;  without  preju- 
dice to  the  rights  of  the  said  parties  or  any  of  them 
in  said  controversy  or  to  said  estate  or  any  part 
thereof,  and  without  prejudice  to  the  contentions 
made,  or  to  be  made,  by  any  of  the  parties  as  to 
the  title  of  the  said  Lot  One  (1)  in  Block  Two 
Hundred  Twelve  (212)  City  of  Portland,  Oregon, 
and  without  i)rejudice  to  the  i-ights  of  tlie  Executors 
of  the  estate  in  the  premises. 

Dated  at  Portland,  Oregon  this    day  of  October,  1 924. 
HANOVER  DEADY 
MATTHEW  E.  DEADY 
MARY  E.  DEADY 
JOSEPH  SIMON 
HENDERSON  BROOKE  DEADY 
Executors 

[Endorsed] :  Filed  Feb.  3  1925  Jos.  W.  Beveridge, 
Clerk  O.  C.  Thornton,  Deputy 
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I  hereby  agree  and  enter  into  the  above  stipu- 
lation with  the  provision  that  said  additional  sum 
of  One  Hmidred  Dollars  ($100)  per  month  shall  be 
made  to  Henderson  Brooke  Deady  by  the  executors, 
each  month.  The  said  One  Hundred  Dollars  ($100) 
to  be  paid  by  drawing  a  check  in  his  behalf  for 
Ninety  Dollars  ($90)  and  in  my  behalf  for  the  sum 
of  Ten  Dollars  ($10). 

MARY  T.  DEADY 

Henderson  Brooke  Deady 
I  agree  to  the  above. 
HENDERSON  BROOKE  DEADY 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  A.  A.  Bailey,  County  Clerk,  Ex-Officio  Recorder 
of  Conveyances  and  Ex-Oifficio  Clerk  of  the  Circuit 
Court  of  the  State  of  Oregon,  for  the  ('ounty  of 
Multnomah,  which  Court  has  exclusive  jurisdiction 
of  all  probate  proceedings  in  said  County,  do  hereby 
certify  that  the  foregoing  copy  of  Stipulation  in 
tile  Matter  of  the  Estate  of  Lucy  A.  H.  Deady,  De- 
ceased, Est.  No.  22735  has  been  compared  by  me 
with  the  original,  and  that  it  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  such  original  Stip- 
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ulation  as  the  same  appears  on  file  in  my  office  and 

in  my  custody. 

In  Testimony  Whereof,  I  have  heremito  set  my 
hand  and  affixed  the  seal  of  said  Court,  this  15th 
day  of  May,  A.  D.  1940. 

(Seal)  A.  A.  BAILEY, 
County  Clerk. 
By  E.  L.  FERGUSON, 
Deputy. 

[Endorsed]:  Filed  Feb.  21,  1942. 


Mr.  Jaureguy:  Q.  Now,  the  second  paragraph 
of  the  Pre-Trial  Exhibit  I,  which  is  dated  the  18th 
day  of  December,  1923,  reads  as  follows: 

''Whereas  a  controversy  exists  as  to  whether 
or  not  the  estate  of  said  deceased  shall  be  dis- 
tributed as  by  said  will  directed  and  as  to  the 
ownership  of  the  real  estate  kno^^^l  as  Lot  One" 
(1)  in  Block  Two  Himdred  and  Twelve  (212) 
in  the  City  of  Portland,  and  included  within 
the  terms  of  said  will;" 

What  was  the  controversy  with  respect  to  that  real 
property  that  was  referred  to  there?  [162] 

Mr.  Maguire :    We  object  to  that  as  being  wholly^ 
incompetent  and  might  add  terms  to  an  agreement, 
and  the  agreement  speaks  for  itself  and  cannot  be 
varied  by  hearsay  testimony  or  cannot  be  altered 
or  added  to. 
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Mr.  Jaureguy:  It  isn't  being  altered.  This  con- 
troversy is  referred  to  as  a  controversy,  and  I  want 
to  have  him  explain  what  that  controversy  was. 
There  is  a  recital  here  that  there  was  a  controversy. 

Mr.  Maguire :  Only  hearsay. 

The  Court:  He  may  answer.  The  testimony  will 
be  received,  subject  to  the  objection. 

A.  The  controversy  was  as  to  whether  Hender- 
son should  have  any  money  at  the  present  time  and 
let  all  these  other  payments  that  were  due  under  the 
will  to  be  deferred  mitil  he  got  some  money. 

Mr.  Jaureguy:  Q.  Well,  that  is  the  first  part, 
where  it  says  the  controversy  is  as  to  whether  the 
estate  should  be  distributed.  It  also  says  "and  as 
to  the  ownership  of  the  real  estate."  Was  there 
any  controversy  at  that  time  as  to  the  owner shij) 
of  the  real  estate? 

A.     Not  to  my  knowledge. 

Q.  Had  Marye  Thompson  Deady  made  any 
claim  ? 

A.     Oh,  yes,  I  beg  your  pardon,  she  had. 

Mr.  Maguire :  I  want  to  object  to  that  as  purely 
leading.  The  question  was  as  to  whether  there  was 
any  controversy.  [163] 

A.     Oh,  yes,  there  was  a  controversy. 

Mr.  Maguire:  I  don't  want  to  let  counsel  testify. 
Let  the  witness  be  bound  by  what  is  brought  out. 

The  Court:  I  think  there  is  something  to  that, 
Mr.  Jaureguy.  However,  the  witness  has  answered 
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and  I  will  leave  it  in  the  record,  but  I  think  that 
this  witness  is  wholly  capable  of  testifying  without 
having  his  attention  directed  to  what  counsel  say. 
I  am  not  impugning  comisel's  motives  or  counsel's 
ethics  in  the  matter,  but  I  think  that  tliis  should 
be  tried  out  on  the  memory  of  the  witness. 

Mr.  Jaureguy:  Q.  Had  any  i)erson  named  in 
the  will  of  Lucy  A.  H.  Deady  made  any  claim  with 
respect  to  this  real  property  upon  or  about  the 
time  of  the  death  of  your  grandmother? 

A.     Yes. 

Q.     And  who  was  that? 

A.     Mar}  e  Thompson  Deady,  Uncle  Paul's  wddow. 

Q.     When  did  you  first  hear  of  that  claim? 

Mr.  Maguire:  May  we  have  an  objection  to  any 
matter  of  the  claim  of  Marye  Thompson  Deady  or 
any  conversations  in  regard  to  it,  on  the  ground 
that  they  are  wholly  irrelevant  and  immaterial  and 
not  competent  to  prove  any  issue  in  this  case. 

The  Court:  The  testimony  is  received,  subject 
to  the  objection.  Go  ahead. 

Mr.  Jaureguy:  Q.  When  did  you  first  hear  of 
that  claim? 

A.  Well,  shortly  aftei*  Grandmother  died.  Marye 
Thompson  Deady  [164]  came  up  here  from.  Cali- 
fornia and  made  a  claim  against  the  estate  for 
what  she  thought  or  understood  w^as  probably  Paul's 
share  of  the  estate. 

Q.     And  whom  did  she  talk  to?  You  say  she  came 
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iij)  and  talked.  A.     Talked  to  Joseph  Simon. 

Q.     And  whom  else,  if  anybody,  that  you  know  of? 

A,     To  Uncle  Henderson.  Talked  to  my  mother. 

Mr.  Maguire:  Now  you  are  certainly  departing 
from  our  rules  of  evidence.  Conversations  alleged 
to  be  had  by  Marye  Thompson  Deady  with  Mr. 
Simon,  Senator  Simon,  or  with  this  witness'  mother 
certainly  aren't  competent,  and  this  is  purely  hear- 
sa}-  as  to  this  witness  and  as  to  all  parties  in  this 
case. 

The  Court:  I  think  that  you  are  correct,  and  I 
will  sustain  the  objection  and  strike  that  testimony 
out,  miless  the  witness  testifies  that  he  knew  some- 
thing about  it. 

Mr.  Freed:  He  had  just  asked  him,  your  Honor, 
whether  they  had  a  conversation.  That  was  the  only 
question,  and  I  assume  that  it  could  not  be  hearsay. 
If  it  was  it  would  be  inadmissible. 

The  Court:  Yes,  I  think  it  is  fairly  obvious 
that  there  may  be  some  hearsay  involved  in  the 
answer.   That  is  why  I  am  striking  it. 

Mr.  Jaureguy:  Q.  Now,  did  you  and  Hender- 
son have  any  conversations  with  respect  to  that 
claim?  A.     Yes.  [165] 

Q.  And  you  say  that  he  talked  to  your  mother 
about  it? 

Mr.  Maguire:  There  has  as  yet  been  no  such 
testimony,  that  Henderson  talked  to  the  mother 
about  it. 
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Mr.  Jauregiiy:  He  did,  too;  he  just  said  that  a 
couple  of  minutes  ago. 

The  Court :     Yes,  and  I  struck  it  from  the  record. 

Mr.  Jaureguy:     Beg  your  pardon"? 

The  Court:     And  I  struck  it  from  the  record. 

Mr.  Jaureguy:  Oh,  you  struck  it  from  the 
record  % 

The  Court:  Yes,  I  struck  it  from  the  record, 
because,  I  said,  it  was  very  obvious,  unless  he  testi- 
fied to  something  more,  that  there  was  hearsay 
involved  in  that  answer. 

Mr.  Jaureguy:  Oh,  I  beg  your  Honor's  pardon. 
I  get  the  point  now. 

Q.  Were  you  ever  present  when  there  was  any 
conversation  between  your  Uncle  Henderson  and 
your  stei)mother  with  res])ect  to  this  claim  of  Marye 
Thompson  Deady?  A.     Yes,  I  was  there. 

Q.     And  where  did  that  conversation  take  place? 

A.  At  our  old  home  out  on  the  Peninsula,  out 
on  Curtis  Avenue. 

Q.  Now  to  go  back  a  moment,  that  was  your 
stepmother  %  A.     Yes,  that  was  my  stepmother. 

Q.     And  your  mother  died  when? 

A.     Shortly  after  I  was  born. 

Q.     And  you  have  no  recollection  of  her?  [166] 

A.     No. 

Q.  And  your  father  remarried,  to  your  step- 
mother, when?  A.     I  don't  remember. 

Q.     Do  you  have  any  recollection? 
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A.  No,  I  don't  remember.  I  didn't  know  she 
was  my  stepmother  until  I  was  eighteen,  I  know 
that. 

Q.  In  other  words,  it  was  when  you  were  very 
yoimg  ?  A.    Yes. 

Q.  Now,  what  was  this  conversation  that  you 
say  took  place  between  Henderson  and  your  mother 
regarding  this  claim? 

Mr.  Maguire:  Upon  the  same  grounds  and  for 
the  same  reasons  which  we  have  heretofore  urged 
to  your  Honor,  we  object  to  the  testimony  of  con- 
versations between  Henderson  Brooke  Deady  and 
Mary  E.  Deady,  the  stepmother  of  this  witness, 
even  though  the  witness  were  present. 

The  Court:     Received,  subject  to  the  objection. 

A.  Henderson  came  out  to  the  house  to  see 
mother,  explaining  to  her  that  Marye  was  making 
claims  against  the  estate  and  wanted  Mother  to 
do  what  she  could,  or,  I  might  say,  take  sides,  ex- 
plaining to  her  at  the  time  that  if  Marye  should 
prevail  in  her  contention  that  we  would  be  only 
subject    to   getting   a   third   of   the   estate. 

Mr.  Jaureguy:  Q.  And  did  he  explain  why 
that  was? 

A.  Yes,  he  explained  that  if  she  won  her  con- 
tention, why,  the  same  state  of  facts  would  leave 
us  in  the  same  position.  [167] 

Q.  And  what  did  he  say  would  be  the  share 
you  would  get  if  you  defeated  Marye  Thompson 
Deady? 
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A.  Well,  that  was  it,  that  we  would  only  have  a 
third  of  the  estate. 

Q.  No,  I  say,  if  you  defeated  Marye  Thompson 
Deady? 

A.  Oh,  then  we  would  have — we  would  take 
mider  Grandmother's  will,  as  w^e  always  understood 
it  to  be,  that  Matthew  and  I  should  have  the  prop- 
erty if  Henderson  died  without  issue. 

Q.     Did  he  say  that  to  your  mother? 

A.     Oh,  yes,  very  emphatic  about  it. 

The  Court:  I  want  to  suggest  again,  Mr.  Jaure- 
guy,  that  I  w^ant  this  witness  to  tell  his  memory 
of  the  conversation,  without  suggestion  from  coun- 
sel. He  knows  what  the  conversation  was. 

Mr.  Jaureguy:     What  is  that? 

The  Court:  I  say,  he  knows  what  the  conversa- 
tion w^as,  and  I  want  him  to  relate  his  memory  of 
the  conversation,  have  him  give  the  complete  con- 
versation, and  let  it  go  at  that. 

Mr.  Jaureguy :  Q.  Now,  subsequent  to  that  time 
did  Marye  Thompson  Deady  file  her  complaint — 
or,  I  will  show  you  here  Defendants'  Pre-Trial 
Exhibit  D,  which  is  an  amended  complaint,  and 
ask  you  if  the  original  of  that  document  or  a  coi^y 
of  that  document  came  to  your  attention  about  the 
time  it  was  filed? 

A.  Well,  I  am  going  to  answer  that  this  w^ay, 
that  I  don't  remember  exactly  whether  this  suit 
had  been  filed  when  Henderson  [168]  was  out  there, 
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but  it  was  shortly  close  to  it.  I  know  there  had  been 
a  claim  made  by  Marye  against  the  estate.  My  best 
recollection  is  that  a  suit  had  been  filed. 

Mr.  Jaure^uy:  We  offer  that  Pre-Trial  Exhibit 
D  in  evidence. 

Mr.  Ma.uuire:  To  the  receipt  of  this  exhibit  the 
plaintiff  objects  on  the  ground  and  for  the  reason 
that  it  is  wholly  incompetent  to  prove  or  disprove 
any  issue  of  this  case,  to  prove  or  disprove  the  in- 
tent of  the  testator,  or  to  affect  any  right,  title  or 
interest  of  the  estate  of  Henderson  Brooke  Deady 
in  the  property,  or  that  of  the  plaintiff,  or  to  di- 
minish or  change  the  nature  of  Henderson  Brooke 
Deady 's  estate  mider  his  will. 

The  Court:  Received,  subject  to  the  objection 
and  subsequent  ruling  of  the  Court. 

(Certified  photostatic  copy  of  Amended  Com- 
plaint, Marye  T.  Deady  v.  Henderson  Brooke 
Deady,  et  al,  so  offered,  having  previously  been 
marked  as  Defendants'  Pre-Trial  Exhibit  D, 
was  thereupon  marked  received,  subject  to  ob- 
jection, ruling  reserved.) 
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DEFENDANT'S  PRE-TRIAL  EXHIBIT  D 

In  tlie  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah. 

MARYE  T.  DEADY, 

Plaintiff, 
vs. 

HENDERSON  BROOKE  DEADY,  MARY  E. 
DEADY,  MATHEW  DEADY,  HANOVER 
DEADY,  and  HENDERSON  BROOKE 
DEADY  and  JOSEPH  SIMON  as  executors 
of  the  estate  of  LUCY  A.  H.  DEADY,  de- 
ceased. 

Defendants. 

AMENDED    COMPLAINT 

Plaintiff  for  cause  of  suit  against  the  defendants, 
complains  and  alleges  in  this  her  amended  com- 
plaint : 

I. 

That  on  or  about  the  24th  day  of  March,  1893, 
Mathew  P.  Deady  was  the  owner  and  in  possession 
of  certain  real  property,  more  particularly  de- 
scribed as  Lot  One  (1),  Block  Two  Hundred  and 
Twelve  (212),  Portland,  appraised  at  Thirty  Thou- 
sand ($30,000.00)  Dollars;  Lots  Sixteen  (16)  and 
Seventeen  (17),  Block  Eight  (8),  Goldsmith's  addi- 
tion to  the  City  of  Portland,  appraised  at  Five 
Thousand    ($5,000.00)    Dollars;    also    Block    Three 
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(3),  Hawthorne  Place,  East  Portland,  all  situate  in 

the  City  of  Portland,  Multnomah  County,  State  of 

Oregon. 

II. 
That  the  said  Mathew  P.  Deady  died  testate  in 
Multnomah  County,  Oregon,  on  the  24th  day  of 
IVIareh,  1893,  having  prior  to  his  death  duly  made, 
executed  and  published  his  last  will  and  testament, 
lierebiafter  referred  to,  and  that  the  only  heirs  at 
law  of  the  said  decedent  were  his  wife,  Lucy  A.  H. 
Deady,  and  the  three  sons  of  the  said  Mathew  P. 
Deady  and  Lucy  A.  H.  Deady,  namely:  Henderson 
Brooke  Deady,  Edward  N.  Deady  and  Paul  R. 
Deady,  all  of  whom  were  over  the  age  of  twenty- 
one  years  at  the  date  of  the  death  of  their  father, 
Mathew  P.  Dead}^,  and  that  his  said  w4fe  and  sons 
were  the  only  legatees,  devisees  and  beneficiaries 
imder  the  last  will  and  testament  of  said  dece'ased. 

III. 

That  under  and  by  the  terms  of  said  last  wiU 
and  testament  of  said  Mathew  P.  Deady,  his  prop- 
erty, both  real  and  personal,  was  bequeathed  and 
devised  in  the  following  manner,  to-wit:  all  per- 
sonal property  of  w'hich  the  testator  died  seized  or 
I)ossessed  and  the  right  to  the  use  and  enjoyment 
of  the  rents  and  profits  of  any  and  aU  real  prop- 
erty for  the  term  of  her  natural  life  were  be- 
queathed to  the  testator's  wife,  Lucy  A.  H.  Deady; 
and  to  each  of  his  three  sons  above  named  was  de- 
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vised,  in  fee  simple,  an  undivided  one-third  of  any 

and  all  real  property  of  which  the  said  testator, 

Mathevv  P.  Deady,  died  seized  or  possessed,  subject 

onlj'  to  said  life  estate  of  his  said  wife,  Lucy  A.  H. 

Deady. 

IV. 
That  the  said  last  will  and  testament  of  the  said 
Mathew  P.  Deady,  deceased,  was  duly  and  regularly 
probated  in  the  County  Court  of  Multnomah  Coun- 
ty, Oregon,  and  that  on  or  about  the  3rd  day  of 
January,  1894,  the  executors  of  the  estate  of  the 
said  deceased  filed  their  final  accomit  and  report 
and  were  duly  and  regularly  discharged  by  the 
order  of  the  Court  of  said  County,  and  that  it  was  by 
said  coui't  ordered,  adjudged  and  decreed  that  the 
said  Lucy  A.  H.  Deady  was  entitled  to  the  posses- 
sion of  all  the  personal  property  of  which  the  said 
Mathew  P.  Deady  was  possessed  at  the  time  of  his 
death,  and  in  addition  thereto  to  the  right  to  the 
use  and  rents,  for  her  natural  life,  of  any  and  all 
real  property  of  which  the  said  testator  died  seized 
and  possessed;  and  it  was  further  by  said  court 
decreed  that  the  said  three  sons  of  the  said  de- 
ceased were  the  owners  of  and  each  was  entitled  to 
an  undivided  one-third  interest  in  and  to  all  of  the 
real  property  of  which  the  said  Mathew  P.  Deady 
died  seized  or  possessed,  subject  only  to  the  afore- 
said life  estate,  and  that  by  virtue  of  said  bequest 
and  devise  said  Lucy  A.  H.  Deady  went  into  pos- 
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session  of  the  real  property  of  said  decedent,  and 
at  all  times  since  the  death  of  said  deceased  had 
and  enjoyed  the  rents,  issues  and  profits  thereof. 

V. 

That  the  plaintiff  herein  was  lawfully  married  to 
said  Paul  R.  Deady  on  February  2,  1892,  and  that 
at  all  the  times  herein  mentioned,  prior  to  his 
death,  plaintiff  was  the  wife  of  said  Paul  R.  Deady 
and  is  now  his  widow,  the  said  Paul  R.  Deady 
having  died  intestate  in  Multnomah  County,  Ore- 
gon, on  the  28th  day  of  March,  1920 ;  that  there  was 
no  issue  of  said  marriage  between  plaintiff  and 
the  said  Paul  R.  Deady,  and  plaintiff  is  the  sole 
heir  at  law  of  her  said  husband. 

VI. 

That  on  or  about  the  1st  day  of  January,  1894, 
the  said  Lucy  A.  H.  Deady  appointed  one  Thomas 
Scott  Brooke  as  her  agent,  and  said  Thomas  Scott 
Brooke,  sometimes  called  T.  S.  Brooke,  was  froni 
said  date  at  all  of  the  times  herein  mentioned,  the 
duly  appointed  and  authorized  agent  of  the  said 
Lucy  A.  H.  Deady,  and  in  his  capacity  as  such  was 
authorized  to  and  did  transact  business  for  and  on 
behalf  of  said  Lucy  A.  H.  Deady,  and  particularly 
matters  concerning  said  real  property,  until  his 
death  in  the  year  1915. 
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VII. 

That  the  said  Lucy  A.  H.  Deady  was,  in  the  year 
1893,  about  fifty-eight  years  of  age,  and  that  after 
the  death  of  her  said  husband,  the  said  Lucy  A.  H. 
Deady  had  very  little  income  or  means  of  support 
and  was  dependent  upon  the  rents  from  the  real 
l>roperty  hereinbefore  referred  to,  which  were  very 
meager  and  inadequate;  and  that  because  of  the 
advanced  age  of  the  said  Lucy  A.  H.  Deady  and 
her  lack  of  sources  of  income  other  tlian  the  rent 
received  from  said  Lot  1,  Block  212,  the  said  Lucy; 
A.  H.  Deady  and  her  said  agent  were  desirous  of 
increasing  the  income  derived  from  the  said  Lot, 
and  with  this  end  and  i)urpose  in  view,  the  said 
Lucy  A.  H.  Deady  and  her  agent,  T.  S.  Brooke, 
proposed  to  increase  the  rents  derived  from  the  said 
property  by  constructing  a  large  building  on  the  said 
Lot,  but  that  inasmuch  as  the  said  Lucy  A.  H. 
Deady  did  not  have  any  or  sufficient  funds  with 
which  to  construct  the  building  contemplated,  and 
neither  she  nor  her  said  agent  were  able  to  procure 
funds  or  credit  from  any  source  for  such  purpose, 
it  was  conceived  and  proposed  that  in  order  to 
secure  funds  necessary  to  construct  the  said  build- 
ing, that  the  said  lot  be  offered  as  security  and  a 
mortgage  given  thereon  to  the  person,  firm  or  cor- 
poration advancing  the  funds  with  which  to  con- 
struct the  building  contemplated. 
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VIII. 

That  the  proposed  construction  of  a  building  on 
the  said  property,  and  the  ways,  means  and  methods 
of  obtaining  money  for  financing  the  erection  of 
such  building  Avere  discussed  by  the  parties  in- 
terested for  a  considerable  period,  and  that  during 
the  years  1894,  1895  and  1896  there  were  many 
family  conferences  held  regarding  the  proposed 
scheme,  and  that  during  said  period  the  said  T.  S. 
Brooke,  acting  as  agent  for  the  said  Lucy  A.  H. 
Deady,  attempted  to  procure  loans  from  various 
sources,  oifering  as  security  a  mortgage  upon  said 
Lot,  to  be  executed  by  the  said  Lucy  A.  H.  Deady, 
but  was  unsuccessful  for  the  reason  that  the  said 
Lucy  A.  H.  Deady  was  entitled  only  to  the  use 
and  i)<^ssession  of  said  Lot  for  the  term  of  her 
natural  life,  and  was  not  the  owner  of  the  property, 
and  further  because  of  the  fact  that  the  said  Hen- 
derson Brooke  Deady,  Edward  N.  Deady  and  Paul 
R.  Deady,  who  were  the  actual  owners  of  said  Lot, 
were  irresponsible  financially  and  were  incapable 
of  caring  for  themselves  and  their  interests  in  the 
said  property  and  were  known  to  be  rapidly  dis- 
sipating their  assets,  and  that  the  said  Paul  R. 
Deady  had,  during  the  year  1894,  placed  a  mortgage 
for  the  sum  of  two  thousand  dollars  upon  his  un- 
divided one-third  interest  in  the  said  Lot,  and  the 
said  Edward  N.  Deady  had  placed  a  mortgage  for 
two  thousand  five  hundred  dollars  upon  his  un- 
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divided  one-third  interest  in  the  said  Lot,  and  the 
said  Lucy  A.  H.  Deady  and  the  said  T.  S.  Brooke, 
her  agent,  were  unable  to  find  anyone  able  and 
willing  to  lend  money  secured  by  a  mortgage  upon 
the  said  premises,  unless  the  mortgagee  could  be 
assured  that  the  security  would  not  be  rendered 
valueless  or  imcertain  by  the  acts  of  the  said  Hen- 
derson Brooke  Deady,  Edward  N.  Deady  and  Paul 
R.  Deady:  and  that  in  order  to  procure  a  loan  on 
the  said  premises  for  the  purpose  of  constructing 
said  building,  and  in  order  to  give  security  satis- 
factory to  a  mortgagee,  it  was  proposed  and  urged 
by  the  said  Lucy  A.  H.  Deady  and  the  said  T.  S. 
Brooke,  acting  as  her  agent,  that  Henderson  Brooke 
Deady,  Edward  N.  Deady  and  wife  and  Paul  R. 
Deady  and  this  plaintiff  execute  and  deliver  to  the 
said  Lucy  A.  H.  Deady,  deeds  conveying  to  the 
said  Lucy  A.  H.  Deady  the  legal  title  to  said  Lot 
for  the  sole  and  only  purpose  of  enabling  the  said 
Lucy  A.  H.  Deady  and  the  said  T.  S.  Brooke,  her 
agent,  to  mortgage  the  said  premises,  and  by  so 
doing  to  secure  funds  to  construct  said  building 
upon  said  Lot. 

IX. 
That  the  plaintiff  herein  and  said  Paul  R.  Deady 
refused  and  declined  to  execute  a  conveyance  of 
any  nature  whatsoever  which  might  divest  the  plain- 
tiff or  her  husband  of  their  interest  in  the  said 
Lot.  for  the  reason  that  it  was  the  intention  and 
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request  of  said  Lucy  A.  H.  Deady  and  her  said 
agent,  that  no  consideration  be  paid  to  the  said 
Paul  R.  Deady  or  this  plaintiff  therefor,  but  that 
said  conveyance  of  their  undivided  one-third  interest 
in  the  said  premises  by  the  said  Paul  R.  Deady 
and  plaintiff  be  made  and  delivered  without  con- 
sideration, said  conveyance  to  be  for  the  sole  pur- 
pose of  placing  legal  title  to  the  said  Lot  in  the 
name  of  Luc}^  A.  H.  Deady,  so  as  to  enable  her  to 
offer  a  mortgage  on  said  Lot  to  be  executed  and 
delivered  as  security;  that  the  said  Lucy  A.  H. 
Deady  and  her  said  agent,  after  repeated  state- 
ments and  rex)resentations  to  plaintiff  and  said  Paul 
R.  Deady  that  to  increase  the  income  and  value 
of  said  Lot  it  would  be  necessary  to  construct  a 
building  thereon  and  that  in  order  so  to  do  it  would 
be  necessary  to  offer  the  same  as  security  for  a 
loan  thereon,  and  after  the  said  Lucy  A.  H.  Deady 
and  her  said  agent  had  persuaded  the  said  Paul  R. 
Deady  that  the  only  purpose  and  effect  of  the  pro- 
posed deed  from  himself  and  his  wife,  the  plaintiff 
herein,  would  be  to  place  the  legal  title  to  said  Lot 
in  the  said  Lucy  A.  H.  Deady  during  the  life  of 
said  Lucy  A.  H.  Deady,  and  that  the  equitable  title 
should  remain  in  and  that  the  legal  title  would 
revert  to  him  at  the  termination  of  said  life  estate 
of  said  Lucy  A,  H.  Deady,  the  said  Paul  R.  Deady 
insisted  and  demanded  that  the  plaintiff  sign  such 
conveyance,  at  all  times  re-assuring  plaintiff  that 
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the  said  one-third  interest  of  said  Paul  R.  Deady 

and  the  plaintiff  would  be  fully  protected  and  that 

the  legal,  as  well  as  the  equitable  title  would  be 

vested  in  them  at  the  death  of  said  Lucy  A.  H. 

Deady. 

X. 
That  the  plaintiff  and  said  Paul  R.  Deady  had, 
at  all  times,  implicit  faith  and  confidence  in  the 
said  Lucy  A.  H.  Deady  and  the  said  T.  S.  Brooke, 
her  agent,  and  plaintiff  and  the  said  Paul  R.  Deady 
by  reason  thereof  and  relying  upon  the  representa- 
tions and  assurances  of  the  said  Lucy  A.  H.  Deady 
and  said  T.  S.  Brooke  that  the  proposed  transfer 
was  but  a  nominal  one  and  that  plaintiff's  and  her 
said  husband's  interests  and  property  rights  would 
not  only  be  fully  protected,  but  would  also  be  en- 
hanced in  value  by  the  construction  of  said  build- 
ing, and  that  the  legal  title  to  said  Lot  would  return 
to  them  upon  the  death  of  the  said  Lucy  A.  H.  Deady 
as  fully  and  completely  as  though  the  said  con- 
veyance to  the  said  Lucy  A.  H.  Deady  had  not  been 
executed,  and  plaintiff  and  said  Paul  Deady  believ- 
ing such  to  be  the  only  purpose  and  effect  of  said 
conveyance,  this  plaintiff*  and  her  said  husband 
were  induced  to  and  did  sign  a  certain  deed  dated 
January  20th,  1897,  recorded  in  Book  236,  page 
362,  Deed  Records  of  the  County  of  Multnomah, 
State  of  Oregon,  whereby  legal  title  to  the  said 
property  was  placed  in  the  name  of  Lucy  A.  H. 
Deady. 
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XI. 

That  the  said  deed  was  signed  and  delivered  by 
the  plaintiff  and  her  husband,  the  said  Paul  R. 
Deady,  wholly  without  consideration  and  with  the 
intent  that  the  equitable  title  to  the  property  should 
not  be  transferred,  and  said  deed  was  accepted  by 
the  said  Lucy  A.  H.  Deady  with  that  understanding 
and  on  that  condition,  and  that  the  said  Lucy  A.  H. 
Deady  received  the  said  conveyance  as  trustee  for 
the  plaintiff  and  her  said  husband,  and  convenanted 
and  agreed  with  the  plaintiff  and  her  husband  that 
the  said  property  was  to  be  held  in  her  name  as 
legal  owner  for  the  sole  purpose  of  giving  security 
for  the  proposed  loan  and  mortgage,  and  that  the 
legal  title  to  the  said  property  would  be  returned 
to  the  plaintiff  and  her  husband  upon  the  death 
of  the  said  Lucy  A.  H.  Deady. 

XII. 

That  immediately  after  the  execution  of  the  deed 
aforesaid,  the  said  Lucy  A.  H.  Deady  secured  a 
loan  of  the  sum  of  Eleven  Thousand  Dollars 
($11,000.00)  from  the  Oregon  Mortgage  Company, 
giving  as  security  to  the  said  Oregon  Mortgage 
Company,  mortgagee,  a  mortgage  upon  the  said 
Lot  1,  Block  212,  which  mortgage  was  recorded  on 
January  20,  1897,  in  Book  174  on  page  292  thereof. 
Mortgage  Records  of  Multnomah  County,  Ore- 
gon,    and     that      immediately      thereafter,      pur- 
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suant  to  the  terms  of  her  trust,  the  said  Lucy  A. 
H.  Deady  and  the  said  T.  S.  Brooke,  her  agent, 
commenced   the   construction   of   a   large   building 
upon  the  said  premises. 

XIII. 

That  at  the  time  of  the  making  and  delivery  of 
the  deed  aforesaid  and  for  some  time  prior  thereto, 
the  plaintiif  herein  and  her  husband,  the  said  Paul 
R.  Deady,  were  in  straitened  circumstances  finan- 
cially and  had  difficulty  in  obtaining  a  livelihood, 
and  that  subsequent  thereto  their  financial  condi- 
tion became  such  as  to  necessitate  plaintiff's  relying 
upon  her  own  relatives  for  support  and  maintenance, 
so  that  at  the  death  of  the  said  Paul  R.  Deady,  the 
plaintiff's  husband,  on  March  28,  1920,  plaintiff  and 
her  said  husband  were,  of  necessity,  living  apart. 

XIV. 

That  prior  to  March  28, 1920,  the  said  Lucy  A.  H. 
Deady  made  and  executed  her  will,  but  that  after 
the  death  of  the  said  Paul  R.  Deady,  the  said  Lucy 
A.  H.  Deady,  pretending  to  believe  that  the  plain- 
tiff and  the  said  Paul  R.  Deady  were  no  longer 
husband  and  wife,  made  and  signed  an  instrument 
on  July  29,  1920,  which  she  declared  to  be  her  last 
will  and  testament. 

XV. 

That  the  said  Lucy  A.  H.  Deady  died  in  Mult- 
nomah County,  Oregon,  on  the  29th  day  of  August, 
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1923,  and  that  the  said  Will,  dated  July  29th,  1920, 
was  admitted  to  probate  on  the  5th  day  of  Septem- 
ber, 1923,  in  the  Circuit  Court  of  Multnomah  Coun- 
ty, Oregon. 

XVI. 
That,  by  the  terms  of  the  said  Will,  the  said  Lucy 
A.  H.  Deady  attempted  to  appropriate  and  devise 
the  said  Lot  1,  Block  212,  as  though  both  the  legal 
and  equitable  title  to  said  property  were  vested 
in  the  said  Lucy  A.  H.  Deady,  and  utterly  dis- 
regarding and  ignoring  the  rights  of  said  Paul  R. 
Deady  and  the  plaintiff  as  the  widow  and  sole  heir 
at  law  of  the  said  Paul  R.  Deady,  deceased,  to  an 
imdivided  one-third  interest  in  fee  simple,  in  the 
said  Lot,  and  in  violation  of  her  trust  and  for  the 
l)urpose  and  with  the  intent  of  defrauding  and  de- 
priving plaintiff  of  the  interest  in  said  property  to 
which  she  was  and  is  justly  and  equitably  entitled 
by  reason  of  her  being  the  sole  heir  at  law  of  said 
Paul  R.  Deady,  wrongfully  and  surrpetitiously  at« 
temi)ted  to  devise  plaintiff  s  said  one-third  interest 
in  said  Lot  to  persons  other  than  plaintiff,  to  plain- 
tiff's great  loss  and  damage. 

XVIL 
That  said  midivided  one-third  of  said  Lot  is  now 
of  the  value  of  more  than  One  Hundred  Thousand 
($100,000.00)    Dollars. 
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XVIII. 

That  it  is  inequitable  and  unjust  to  permit  the 
said  Lucy  A.  H.  Deady  and  her  executors  and  per- 
sonal representatives  to  repudiate  her  said  trust 
and  to  ignore  jjlaintift's  interest  in  the  said  Lot, 
or  to  allow  said  property  to  be  considered  the  prop- 
erty of  Lucy  A.  H.  Deady,  or  to  be  devised  by  her, 
mider  the  terms  of  her  last  will  and  testament,  to 
the  exclusion  of  plaintiff  from  plaintiff's  right,  title 
and  interest  therein. 

XVIX. 

That  defendants,  Henderson  Brooke  Deady  and 
Joseph  Simon  are  the  duly  qualified  and  acting 
executors  of  the  estate  of  Lucy  A.  H.  Deady,  de- 
ceased, and  as  such  are  in  possession  and  control 
of  the  said  property,  and  said  executors  have  had 
and  received  the  rents,  issues  and  profits  thereof 
since  the  death  of  the  said  Lucy  A.  H.  Deady,  and 
that  defendants,  Henderson  Brooke  Deady,  Mary 
E.  Deady,  Mathew  Deady,  and  Hanover  Deady 
claim  interests  in  said  property  adverse  to  the  claim 
of  this  plaintiff. 

XX. 

That  the  plaintiff  has  no  plain,  speedy  or  adequate 
remedy  at  law. 

Wherefore,  plaintiff  prays  for  judgment  and  de- 
cree herein,  as  follows: 
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1.  Tliat  It  Be  Decreed  that  tlie  legal  title  to  the 
undivided  one  third  interest  in  I.ot  One  (1)  of  Block 
two  hundred  and  twelve  (212)  of  the  City  of  Port- 
land, Multnomah  County,  Oregon,  defvised  by  the 
said  Matthew  P.  Deady  to  the  said  Paul  R.  Deady, 
was  conveyed  by  the  said  Paul  R.  Deady  and  plain- 
tiff herein,  to  said  Lucy  A.  H.  Deady  in  trust  only, 
and  that  the  equitable  title  therein  remained  in  the 
grantors  in  said  deed; 

2.  That  It  Be  Decreed  that  plaintiff,  as  the  only 
heir  at  law  of  the  said  Paul  R.  Deady,  is  the  owner 
in  fee  simple,  of  said  undivided  one  third  interest 
in  said  lot; 

3.  That  the  said  Executors  of  the  Estate  of  said 
Lucy  A.  H.  Deady,  deceased,  be  required  to  execute 
and  deliver  to  plaintiff,  a  good  and  sufficient  deed  of 
conveyance,  conveying  to  her  the  title  in  fee,  to  the 
said  undivided  one  third  interest  in  and  to  said 
lot ;  and  in  default  thereof,  that  it  be  decreed  that 
this  decree  of  the  court  shall  stand  for  and  in 
place  of  such  deed  and  that  the  same  shall  consti- 
tute a  conveyance  to  plaintiff,  of  said  undivided  one 
third  interest  in  said  lot. 

4.  That  defendants  account  to  this  plaintiff  for 
all  revenues  received  by  them,  or  either  of  them, 
from  the  said  undivided  one  third  interest  in  said 
lot,  since  the  death  of  the  said  Lucy  A.  H.  Deady; 
and  that  plaintiff  have  judgment  against  said  de- 
fendants for  the  amount  so  received  by  them; 
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5.  That  defendants  and  all  persons  claiming  any 
interest  through  them,  in  said  imdivided  one  third 
interest  in  said  lot,  be  forever  barred  of  any  estate, 
right,  title  or  interest  therein; 

6.  That  plaintiff  have  and  recover  her  costs  and 
disbursements  incurred  in  this  suit ; 

7.  That  plaintiff  have  such  other  and  further 
relief  herein,  as  to  the  court  may  seem  just  and 
equitable. 

GRIFFITH,  PECK  &  COKE 
JOHN  S.  COKE, 
Attorneys  for  Plaintiff. 

State  of  Oregon, 

Coimty  of  Multnomah — ss. 

I,  Marye  T.  Deady  being  first  duly  sworn,  depose 
and  say  that  I  am  the  Plaintiff  in  the  above  en- 
titled Cause ;  and  that  the  foregoing  Amended  Com- 
plaint is  true,  as  I  verily  believe. 

MARYE   T.   DEADY. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  July,  1925. 

(Seal)  A.  G.  BARRY, 

Notary  Public  for  the  State  of  Oregon. 

My  commission  expires  6/24/27. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

I,  John  S.  Coke,  one  of  attorneys  for  Plaintiff 
in  the  within  entitled  Cause,  do  hereby  certify  that 
the  foregoing  Amended  Complaint  is  in  my  opinion 
well  founded  in  law. 

State  of  Oregon, 

Comity  of  Multnomah — ss: 

Due,  timely  and  legal  service  by  copy  admitted 
at  Portland,  Oregon,  this  8th  day  of  July,  1925. 
SIMON,  GEARIN, 

HUMPHREYS  &  FREED, 
Attorneys  for  Defendants. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  A.  A.  Bailey,  County  Clerk  and  Ex-Oflficio  Clerk 
of  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah,  a  Court  of  Record,  do  hereby 
certify  that  the  foregoing  copy  of  Amended  Com- 
plaint (Marye  T.  Deady,  Plaintiff,  vs.  Henderson 
Brooke  Deady,  et  al.  Defendants)  No.  K-8897  has 
been  compared  by  me  with  the  original  and  that  it 
is  a  correct  transcript  therefrom,  and  of  the  whole 
of  such  original  Amended  Complaint  as  the  same 
appears  on  file  in  my  office  and  in  my  custody. 

In  testimony  w^hereof,  I  have  hereunto  set  my 
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hand  and  affixed  the  seal  of  said  court,  this  Gtli  day 

of  May  A.  D.  1940. 

A.  A.  BAILEY, 
County  Clerk. 
(Seal)  MARY  DUNKIN, 

Deputy. 

[Endorsed] :  Filed  Feb.  21,  1942. 


Mr.  Jaureguy:  Now  I  hand  you  Pre-Trial  Ex- 
hibit E — or,  I  offer  in  evidence  Pre-Trial  Exhibit  E. 
Mr.  Maguire:  To  the  receipt  of  this  exhibit  the 
plaintiff  offers  the  same  objection,  on  the  same 
groimds  and  reasons  offered  as  to  the  previous 
exhibit.  [169] 

The  Court:  Received  in  the  record,  subject  to 
the  objection  and  subsequent  ruling  of  the  Court. 
(Photostatic  copy  of  compromise  agreement 
between  Marye  Thompson  Deady,  Henderson 
Brooke  Deady,  et  al,  so  offered  and  received, 
having  previously  been  marked  as  Defendants' 
Pre-Trial  Exhibit  E,  was  thereupon  marked  re- 
ceived subject  to  objection,  ruling  reserved.) 

DEFENDANTS'  PRE-TRIAL  EXHIBIT  E 

Whereas  Marye  T.  Deady  has  filed  suit  in  the 
Circuit  Court  of  the  State  of  Oregon  for  Multnoninli 
County  against  Henderson  Brooke  Deady,  Maiy  E. 
Deady,  Matthew  Deady,  Hanover  Deady  and  Hen- 
derson Brooke  Deady  and  Joseph  Simon  as  execu- 
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tors  of  the  estate  of  Lucy  A.  H.  Deady,  deceased, 
being  Case  No.  K  8897,  for  the  relief  claimed  in 
said  suit,  among  other  things  for  an  undivided  one- 
third  interest  in  Lot  one,  Block  two  hundred  twelve, 
in  the  City  of  Portland,  County  of  Multnomah, 
State  of  Oregon,  and 

Whereas  the  undersigned,  bemg  all  the  beneti- 
ciaries  and  legatees  under  the  will  of  Lucy  A.  H. 
Deady  of  said  property,  and  being  all  the  persons 
interested  in  said  ju'operty  and  in  the  income  there- 
from, have  compromised  and  settled  the  controver- 
sies created  b}^  said  suit,  whereby  said  suit  is  to 
be  dismissed  without  costs  and  with  prejudice,  now 
therefore 

In  Consideration  of  the  Premises,  and  of  said 
settlement  and  the  dismissal  of  said  suit,  and  of 
the  execution  of  this  agreement,  it  is  agreed  by  the 
undersigned  that  from  the  income  derived  from  said 
Lot  1,  Block  212,  there  shall  be  paid  to  Marye  T. 
Deady  (she  being  the  same  person  named  as  Marye 
Thompson  Deady  in  the  will  of  Lucy  A.  H.  Deady) 
during  tlie  term  of  her  natural  life  and  beginning 
November  1,  1925,  the  sum  of  One  hmidred  fifty 
Dollars  ($150.)  per  month,  payable  monthly.  Such 
monthly  payment  shall  supersede  and  be  in  lieu  of 
the  monthly  payment  of  $75.  provided  for  said 
Marye  T.  Deady  in  said  will  of  Lucy  A.  H.  Deady. 
All  other  payments  of  income  provided  for  in  said 
will  shall  remain  as  specified  in  said  will,  except 
that  Henderson  Brooke  Deady  shall  continue  to  be 
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paid  four  hundred  Dollars  per  month,  or  such  other 
sum  per  month  during  the  administration  of  the 
estate  of  said  Lucy  A.  H.  Deady  in  the  discretion 
of  the  executors  as  they  may  deem  j^roper  and  imtil 
he  shall  become  entitled  to  the  full  distribution  pro- 
vided for  in  said  will,  and  the  stipulation  and  agree- 
ment made  b}^  the  parties  October  1924,  is  hereby  re- 
scinded and  cancelled;  but  the  payments  of  $150 
per  month  each  to  Marye  T.  Deady  and  to  Mary 
E.  Deady  shall  have  priority  over  other  payuKMits 
of  said  income. 

And  the  undei-signed  hereby  expressly  authorize 
and  direct  said  executors  and  the  trustees  and  man- 
agers of  said  ])roperty  and  their  successor  or  suc- 
cessors, whethei-  named  in  said  v/ill  ov  otherwise  a])- 
pointed,  to  make  the  monthly  payment  of  income  to 
Marye  T.  Deady  hei'einbefore  agreed  to  without 
other  or  further  authority,  direction  or  order  from 
any  person  or  any  court;  and  the  undersigned  hereby 
authorize  and  direct  the  said  executors  and  the  trus- 
tees and  managers  of  said  property  and  their  suc- 
cessor or  successors,  whether  named  in  said  will  or 
otherwise  appointed,  to  defer  the  creation  of  a  sink- 
ing fund  under  paragraph  Fifth  of  the  will  of  Lucy 
A.  H.  Deady,  deceased,  until  after  the  death  of 
either  Marye  T.  Deady,  Mary  E.  Deady  of  Hender- 
son Brooke  Deady,  and  upon  tlie  death  of  any  one 
of  said  three  persons  named,  the  sinking  fmid  ])ro- 
vision  of  said  will  shall  be  effective;  nnd  the  under- 
signed for  themselves,  their  heirs,  administrators, 
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successors  and  assigns  and  for  all  persons  claiming 
by,  through  or  under  tliem,  or  any  of  them,  hereby 
expressly  waive  and  release  all  claims  of  any  and 
every  nature  whatsoever  which  they  or  any  of  them 
might  have  or  assert  against  any  executor,  trustee 
or  trustees,  manager  or  managers,  their  heirs,  ad- 
ministrators, successors  or  assigns,  by  reason  of 
such  monthly  payments  of  income  to  Marye  T. 
Deady,  or  by  reason  of  deferring  tlie  creation  of 
such  sinking  fund,  or  by  reason  of  any  thing  result- 
ing from  or  attributable  to  such  monthly  payments 
of  income  to  Marye  T.  Deady,  or  the  deferring  of 
such  sinking  fund. 

It  is  agreed  that  said  Marye  T.  Deady  shall  make, 
execute  and  deliver  to  Henderson  Brooke  Deady, 
Matthew  Deady,  and  Hanover  Deady,  in  proportion 
to  their  interests  in  said  Lot  1,  Block  212,  City  of 
Portland,  Oregon,  under  said  v»dll  of  Lucy  A.  H. 
Deady,  deceased,  a  special  warranty  deed  to  said 
lot  1,  Block  212,  City  of  Portland,  Oregon,  and  said 
deed  shall  be  subject  to  the  terms  of  this  agreement, 
and  to  the  payment  of  said  $150.  per  month  to  said 
Marye  T.  Deady  during  the  remainder  of  her  life. 
And  said  lot  shall  be  impressed  with  and  be  held 
in  trust  and  remain  in  the  possession  of  the  trustees 
and  the  incoine  from  said  property  shall  be  collected 
and  distributed  l)v  the  trustees  and  said  property 
shall  be  and  remain  charged  with  the  payment  of 
said  $150.  ])ei'  month  to  said  Marye  T.  Deady  during 
the  remainder  of  her  natural  life. 

Li  Witness  Whereof,  the  parties  have  hereunto 
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set  their  hands  and  seals  this  28th  day  of  October, 

1925. 

Witnessed. 

L.  W.  Humphreys 

Chester  V.  Dolph  as  to 

Henderson  Brooke  Deady  (Seal) 
Matthew  Edward  Deady  (Seal) 
Hanover  Deady  (Seal) 

John  S.  Coke 

Mae  Connors 

As  to  signature  of  Marye  T.  Deady 

Marye  T.  Deady  (Seal) 

Mary  E.  Deady  (Seal) 

Accepted. 

HENDERSON  BROOKE  DEADY 
TOSEPTT  SIMON 
Executors. 


State  of  Oregon 

County  of  Multnomah — ss. 

This  certifies  that  on  this  28th  day  of  October, 
1925,  before  me,  the  imdersigned,  a  Notary  Public 
in  and  for  said  County  and  State,  personally  a])- 
peared  the  within  named  Mary  E.  Deady,  who  is 
known  to  me  to  be  the  identical  ]:)erson  described 
in  and  who  executed  the  foregoing  instrument  and 
acknowledged  to  me  that  she  executed  the  same 
freely  and  vohmtarily  for  the  uses  and  |)ur])oses 
therein  mentioned. 
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In  Testimony  Whereof,  I  have  heremito  set  my 
hand  and  Notarial  Seal  this  the  day  and  year  first 
herein  written. 

(Seal)  ANNA  GMAHLING 

Notary   Public   for   Oregon.     My   Commission  ex- 
pires :    Nov.  16,  1927. 

State  of  Oregon 

County  of  Multnomah — ss. 

This  certifies  that  on  this  28th  day  of  October, 
1925,  before  me,  the  undersigned,  a  Notary  Public 
in  and  for  said  County  and  State,  personally  ap- 
peared the  within  named  Marye  T.  Deady,  who  is 
known  to  me  to  me  to  be  the  identical  person  de- 
scribed in  and  who  executed  the  foregoing  instru- 
ment, and  acknowledged  to  me  that  she  executed 
the  same  freely  and  voluntarily  for  the  uses  and 
purposes  therein  mentioned. 


Notary  Public  for  Oregon.  My  Commission  expires: 

State  of  Oregon 

County  of  Multnomah — ss. 

This  certifies  that  on  this  28th  day  of  October, 
1925,  before  me,  the  undersigned,  a  Notary  Public 
in  and  for  said  County  and  State,  personally  ap- 
peared the  within  named  Henderson  Brooke  Deady, 
Matthew  Deady  and  Hanover  Deady,  who  are  known 
to  me  to  be  the  identical  persons  described  in  and 
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who   executed   the   foregoing'   instrument   and   sev- 
erall}^  acknowledged  to  me  that  they  executed  the 
same  freely  and  voluntarily  for  the  uses  and  pur- 
poses therein  mentioned. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  Notarial  Seal  this  the  day  and  year  first 
herein  written. 

(Seal)  L.  W.  HUMPHREYS 

"NTotary  Public  for  Ore.gon.  My  Commission  expires : 
Jan.  11,  1929. 

[Endorsed] :     Filed  Feb.  21,  1942. 


Mr.  Jaurequy:  Q.  I  wisli  the  witness  would 
take  that  exhibit  tliat  has  just  been  introduced  in 
evidence.  That  exhibit  is  dated  October  28,  1925. 
Was  Henderson  in  town  at  that  time? 

A.     Yes,  he  was  in  town  at  the  time. 

Q.  You  said  some  time  ago  that  he  had  been  in 
town  a  year  or  a  year  and  a  half  after  the  death 
of  your  grandmother.  This,  I  notice,  is  dated  two 
yeas  and  two  months  after  the  death.  Had  he  been 
in  town  continuously,  or  in  and  out? 

A.  Yes,  he  had  been  in  town  continuously.  T 
don't  remember  exactly  the  time. 

Q.  Now,  between  the  time  of  the  stipulation 
which  is  Exhibit  J,  dated  Octc^lier,  1924,  and  the 
time  when  you  signed  the  exhibit  which  you  have 
in  your  hand,  were  there  any  conversations  between 
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you  and  Henderson  with  resi)ect  to  the  income  from 

tlic  i)i'opevty? 

A.  Not  exce])t  in  relation  to  this  particnlar  stip- 
nlation  or  settlement  here.  [170] 

Mr.  Maguire:     I  didn't  get  the  answer. 

A.  I  say,  not  exce])t  in  relation  to  this  particu- 
lar settleiuent  or  agreement  or  stipulation,  or  what- 
ever you  call  it. 

Mr.  Jaureguy:  Q.  All  right,  just  state  what 
those  conversations  were. 

Mr.  Maguire:  And  may  it  be  miderstood  that  as 
to  these  conversations  of  Henderson  Brooke  Deady 
we  offer  the  same  objections  as  we  did  to  th^  ]n'e- 
vious  conversations? 

The  Court :     Yes. 

A.  Well,  it  was  the  same  conversation.  I  will 
say  it  this  way,  that  this  happened  in  Joseph  Si- 
mon's office,  that  he  wanted  an  opportunity  to  re- 
ceive more  moiiey  and  for  the  same  reason,  that 
he  was  a  sick  man  and  needed  all  the  money  he 
could  get,  that  he  would  never  have  any  children, 
thnt  Matthew  and  I  were  coming  into  the  property 
anyhow,  and  it  was  only  fair  that  he  should  receive 
as  much  money  as  he  could  as  soon  as  he  could. 

Mr.  Jaureguy:  Q.  Now,  those  statements  that 
he  made  to  you,  did  you  in  any  way  rely  on  them? 

Mr.  Maguire:  Objected  to  upon  the  ground  that 
it  is  not  i)roper  to  call  for,  under  the  circumstances, 
in  regard  to  the  statements  of  Henderson  Brooke 
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Deady,  it  having  been  established,  as  well  as  in  the 
knowledge  of  this  witness,  the  relater,  and  Hender- 
son Brooke  Deady,  and  it  already  appears  that  he 
was  advised  by  counsel  of  his  rights  in  the  matter. 

The  Court:     Received  in  the  same  manner.  [171] 

A.  Why,  certainly  I  relied  on  them,  but  I  also 
knew  he  was  telling  the  truth  as  far  as  the  property 
conditions  were  concerned. 

Mr.  Jaureguy:  Q.  Well,  in  what  way  did  you 
rely  on  them? 

A.  Well,  I  relied  on  them  that  he  was  not  going 
to  have  any — I  mean  that  he  didn't  have  any  chil- 
dren, but  that  brought  up  the  subject  as  to  whether 
or  not  he  did  have  a  child  at  that  time.  I  remem- 
ber I 

Q.  (Interrupting)  Well,  that  is  not  what  I  am 
asking  you.  I  am  asking  you  whether  you  relied 
on  them.  Would  you  have  signed  those  three  stipu- 
lations if  he  had  told  you  that  he  claimed  two-thirds 
of  the  ]:)roperty  outright  ? 

A.     No,  sir,  I  would  not. 

Q.     And  why  not? 

A.  Well,  it  would  take  away  from  the  property- 
all  the  sinking  funds  and  everything  else  that  imder 
the  will  should  have  been  given  to  the  j^roperty, 
and  that  if  he  was  coming  into  the  property  himself 
some  day,  why,  I  wouldn't  see  any  reason  for  doino- 
him  any  particular  favor  at  that  particular  time. 

Q.  Now,  did  you  ever  have  occasion  to  question 
his  assertions  that  he  had  no  children? 
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A.     Yes. 

Q.     Whero  was  that? 

A.  Tliat  was  a  conversation  I  had  with  him  in  the 
Hazelwood  at  huich  time.  [172] 

Q.  Just  rehite  that  conversation,  as  near  as  you 
can  recall. 

A.  At  that  time  he  brou,2:ht  uj)  the  fact  that  we 
were  goins:  to  make  a  settlement  with  Marye  Thom])- 
son  Deady,  that  he  wanted  in  that  particular  stipu- 
lation a  settlement  for  some  more  money,  and 
brought  out  the  fact  that  he,  a,2:ain,  did  not  have 
any  children,  wasn't  going  to  have  any,  and  I 
brought  u])  the  fact  to  him  that  I  understood  that 
there  was  a  young  man  in  the  East  who  was  the 
child  of  the  lady  that  he  w^as  enamored  wdth  back 
there  and  T  had  iniderstood,  or  T  had  heard  rumors, 
rather,  that  it  was  his  boy.  I  said,  ''Where  do  we 
get  off  signing  all  these  stipulations  if  that  is  so?" 
referring  to  Matthew  and  I,  and  he  said  he  didn't 
have  any  children  by  anybody,  it  wasn't  so.  I  asked 
him  if  he  would  give  me  an  affidavit  to  that  effect, 
and  he  said  he  w^ould,  and  he  did. 

Q.  Could  you  tell  us  how  long  after  the  conver- 
sation he  gave  you  the  affidavit  you  refer  to  ? 

A.  I  couldn't  tell  you  how  long  after  the  con- 
versation. It  was  within  a  day  or  so  after  wt  signed 
this.     It  was  a  very  short  time,  I  remember  that. 

Q.     Well,  I  am  not  sure  that  I  got  the  chonology. 

A.     I  beg  your  pardon  ? 
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Q.  You  say  a  day  or  so  after  you  signed  that 
what  happened? 

A.  A  day  or  so  after  we  signed  this  that  I  got 
the  affidavit. 

Q.  Well,  do  you  know  with  respect  to  either  the 
affidavit  or  the  exhibit [173] 

A.  (Interrupting)  I  was  referring  to  all  three 
of  these  stipulations  we  signed  when  I  brought 
up  that  fact,  that  we  had  already  signed  some  stip- 
ulations. 

Q.    Yes. 

A.  And  here  we  were  signing  another  one  to 
give  him  some  more  money,  and  I  didn't  know,  if 
that  rumor  was  true,  where  we  sat  in  the  situation. 

Q.  Well,  what  I  am  getting  at  is,  do  yon  have 
any  I'ecollection  with  reference  to  the  time  you 
signed  the  exhibit,  Exhibit  E,  that  you  had  that  con- 
versation? That  is  the  exhibit  you  have  in  your 
hand.  Was  it  before,  or  after,  the  same  day,  or 
when  ? 

A.  Oh,  no,  it  was  before  this  was  signed  and 
after  the  other  two  stipulations,  the  first  two  stipu- 
lations, were  signed. 

Q.     That  is,  that  the  conversation  took  place? 

A.     Yes. 

Q.  Well,  could  you  give  us  any  idea  how  long 
before  ? 

A.  Well,  no.  It  was  after  we  had  won — after 
Marye  had  lost  her  suit,  and  we  was  entering  into 
an  asrreement  to  make  a  settlement  with  her. 
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Q.     You  say  after  she  had  lost  her  suit? 

A.  Well,  she  did  not  prevail  in  her  contentions 
that  she  had  any  ])roperty  rights  outside  of  what 
she  was  entitled  to  under  the  will. 

Q.     Do  you  know  how  that  suit  terminated? 

A.    Yes.  [174] 

A.  It  was  terminated  in  favor  of  the  Estate,  the 
Lucy  A.  H.  Deady  Estate. 

Q.  What  I  meant,  was  it  in  the  form  of  a  trial, 
or  stipulation,  or  what  ? 

A.  Yes,  it  was  a  trial,  and  we  answered — that 
is,  I  say  'Sve" — Joseph  Simon  answered  in  the 
form  of  a  demurrer  and  we  won  the  demurrer,  and 
then  later  made  a  settlement  with  her. 

Q.     And  that  settlement  is  that  Exhibit  E  ? 

A.     That  is  right. 

Q.  Then  I  hand  you  Exhibit  H,  Pre-Trial  Ex- 
hibit H,  and  ask  you  if  that  is  the  affidavit  to  which 
you  are  just  referring,  or,  rather,  whether  that  is 
a  photostatic  copy  of  it  ? 

A.     Yes,  that  is  it. 

Q.  Now,  you  say  that  conversation  where  you 
say  that  affidavit  resulted  was  had  where  ? 

A.  We  were  having  lunch  together  at  the  Hazel- 
wood. 

Q.     You  didn't  get  the  affidavit  at  that  time? 

A.     Oh,  no. 

Q.  How  long  was  it  after  that  that  you  got  tlio 
affidavit? 
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A.  I  don't  know,  I  can't  say  definitely,  but  I 
know  that  it  was  a  very  short  time,  two  or  three 
or  four  days.    I  don't  know  exactly  when  it  was. 

Q.     Do  you  know  where  you  got  the  affidavit? 

A.  Well,  my  recollection  was  it  was  in  Chester 
Dolph's  office. 

Q.     And  where  was  that  ?  [175] 

A.     Well,  that  was  in  the  Mohawk  Building. 

Q.     What  did  you  do  with  that  affidavit? 

A.     I  kept  it. 

Q.     Have  you  had  it  ever  since?         A.     Oh,  yes. 

Q.     Do  you  still  have  it  ? 

A.     I  have  it  with  me  now. 

Q.  Now,  subsequent  to  that  time  did  you  have 
any  discussions  or  arguments  with  him  on  any  pro- 
posed agreement  % 

A.  No.  I  had  an  argument  or  a  talk  with  him  on 
a  proposed  agreement  just  before  he  left  for  tlie 
East. 

Q.     And  Avhere  did  that  talk  take  phace? 

A.     That  took  j)lace  in  Joseph  Simon's  office. 

Q.     Private  office? 

A.     Yes,  his  private  office. 

Q.     And  who  was  present  at  that  time? 

A.  Well,  my  brother  was  present  at  that  time, 
and  a  little  later  on  Tjcster  Humphreys  came  in. 

Q.  When  was  that  with  respect  to  the  signing 
of  this  affidavit,  before  or  after. 

A.     This  was  after  this  affidavit. 
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Q.     And,  you  say,  shortly  before  he  went  East? 

A.     Yes,  shortly  before  he  went  East. 

Q.  All  right,  I  wish  you  would  explain  what 
took  place  on  that  occasion.  [176] 

A.  Well,  he  ex])lained  to  me  that  his  divorce 
had  been  liranted  and  this  suit  with  Marye  had  been 
settled  and  that  he  was  s^)ing  back  and  marry  this 
lady  that  he  wanted  to  marry — Charlotte  was  her 
name,  Charlotte  Busck — that  he  was  going  to  marry 
as  soon  as  he  could  but  he  probably  would  have  to 
wait  the  time  limit,  six  months,  or  five  months,  what- 
ever it  was,  before  he  could  marry  her,  but  in  the 
meantime  he  was  afraid  that  if  anything  happened 
to  him  he  would  not  be  able  to  give  her  any  money, 
because  he  would  not  be  entitled  to  give  her  any 
money,  and  he  would  be  able  to  after  he  married 
her,  under  his  mother's  will  be  entitled  to  give  his 
income  to  her.  I — the  fact  of  the  matter  is  I  got 
very  indignant  about  it,  refused  to  sign  it  or  have 
anything  to  do  with  it. 

Q.  Well,  did  he  have  the  document  there,  or  just 
talking  about  an  agreement  ? 

A.  Oh,  no,  he  didn't  have  the  document  there. 
He  spoke  of  having  one  made  and  drawTi  up  for 
us  to  sign.  He  may  haA^e  had  one,  but  he  didn't 
show  it  to  me,  I  never  saw  it. 

Q.     Then  what  happened? 

A.  Well,  at  that  time  he  asked  me  to  sign  this 
I  refused  just  point  blank,  and  he  got  very  indig- 
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nant  and  mad  about  it  and,  in  fact,  the  only  way 
I  could  express  it,  he  blew  up, — it  was  the  only  real 
quarrel  we  ever  had — and  Lester  Humphreys  was 
across  the  hall  of  the  main  office,  he  came  across  and 
got  hold  of  Henderson,  started  to  quiet  him,  while 
I  walked  out — I  [177]  didn't  wait  to  listen  to  any- 
thino-  further — walked  out  of  the  main  office.  That 
is  the  last  time  I  saw  him. 

Q.  Handing  you  Defendants'  Pre-Trial  Exhibit 
K,  I  wish  you  would  look  at  that  and  state,  if  you 
can,  the  circumstances  under  which  that  was  signed? 
Pardon  me,  before  the  witness  does  that,  w^e  offer 
Pre-Trial  Exhibit  H  in  evidence,  being  the  affi- 
davit. 

Mr.  Maguire:  We  object  to  the  receipt  of  this 
exhibit,  because  it  is  irrelevant  and  immaterial  to 
any  issue  in  this  case,  and  incompetent  to  prove  any 
issue  in  this  case,  on  the  same  grounds  and  same  rea- 
sons which  we  have  heretofore  urged  as  to  the  last 
two  exhibits. 

The  Court:  Received  in  the  record,  subject  to 
the  objection  and  further  ruling. 

(Photostatic  copy  of  affidavit  of  Henderson 
Brooke  Deady,  dated  October  29,  1925,  so  of- 
feied  and  received,  having  previousl}^  been 
marked  as  Defendants'  Pre-Trial  Exhibit  H, 
was  thereupon  received  subject  to  the  objec- 
tion, ruling  reserved.) 
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DEFENDANTS'  PRE-TRIAL  EXHIBIT  H 

In  the  Circuit  Court  of  the  State  of  Oregon 
for  Multnomah  County. 

In  the  Matter  of  the  Estate  of  Lucy  A.  H.  Deady, 
Deceased. 

State  of  Oregon 

County  of  Multnomah — ss. 

I,  Henderson  Brooke  Deady,  being  first  duly 
sworn,  say  on  oath,  that  I  am  a  son  of  Lucy  A.  H. 
Deady,  deceased,  and  one  of  the  heirs  at  law  of  her 
Estate.  I  further  depose  and  say  that  no  child  or 
children  have  ever  been  born  to  me,  and  that  I  have 
not  had  and  have  not  now  any  issue  by  marriage  or 
otherwise. 

HENDERSON  BROOKE  DEADY 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  October,  1925. 

(Seal)  CHESTER  V.  DOLPH 

Notary  Public  for  Oregon. 

My    Commission    expires:   July  21,  1928. 
[Endorsed] :     Filed  Feb.  21,  1942. 


A.  This  was  a  stipulation  that  was  entered  into 
in  August,  1931,  in  which  Henderson  was  to  get  a 
definite  sum  of  money  and  in  which  for  the  first  time 
there  was  to  be  made  any  sinking  fimd  for  the  prop- 
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erty  and  in  which  at  that  time  Matthew  and  I  got 
fifty  dollars  more  a  month  than  was  stipulated — 
than  the  will  called  for,  for  the  ten-year  period. 

[178] 
Q.     Now,   do   you   know   where   Henderson   was 
when  that  was  entered  into  ? 

A.  No,  I  don't,  but  I  know  he  wasn't  here.  I 
assume  that  he  was  either  in  New  York  or  Switzer- 
land. 

Q.     Did  you  have  any  conversations  or  communi- 
cations with  him  w  ith  respect  to  that  ? 
A.     No,  I  did  not  have. 

Q.     And  you  got 

A.  (Interrupting)  I  got  my  information  from 
Joseph  Simon. 

Mr.  Jaureguy:     We  offer  Exhibit  K  in  evidence. 
Mr.  Maguire:     We  object  to  this  upon  the  ground 
that  it  is  incompetent,  on  the  same  grounds  and  for 
the  same  reasons. 

The  Court :     Same  ruling. 

(Certified  photogra])hic  copy  of  stipulation, 

executed   August    ,    1931,   by   Henderson   B. 

Deady  and  Joseph  Simon,  executors,  and  Mary 
E.  Deady,  Matthew  E.  Deady,  Hanover  Deady, 
and  Henderson  B.  Deady,  so  offered  and  re- 
ceived, having  previously  been  marked  as  De- 
fendants' Pre-Trial  Exhibit  K,  was  thereupon 
marked  received  subject  to  the  objection,  ruling 
reserved.) 
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j)p:fendants'  pre-trial  exhibit  k 

In  the  Circuit  Coui-t  of  tlie  State  of  Oregon 

for  the  County  of  Multnomah 

Department  of  Probate 

22735 

In  the  Matter  of  the  Estate  of 
LUCY  A.  H.  DEADY,  Deceased. 

stipulation 

Whereas,  under  date  of  December  18,  1923,  a  stip- 
ulation was  entered  into  by  Henderson  Brooke 
Dead}',  HanoA^er  Deady,  Mary  E.  Deady,  Matthew 
Edward  Deady,  and  Marye  Thompson  Deady,  with 
the  acquiescence  of  Joseph  Simon  and  Henderson 
Brooke  Deady,  Executors  of  the  Estate  of  Decedent, 
whereby  the  said  parties,  without  prejudice  to  their 
rights,  fixed  certain  sums  to  be  drawn  monthly  by 
each  of  them ;  and 

Whereas,  in  October,  1924,  a  supplementary  stip- 
ulation w^as  entered  into  between  the  said  parties, 
changing  in  one  respect  the  monthly  sum  so  al- 
lotted; and 

Whereas,  neither  stipulation  was  made  effective 
for  any  definite  period  but  was  and  is  subject  to 
abrogation,  prospectively,  by  any  of  the  parties  at 
any  time ;  and 

Whereas,  the  said  stipulations  were  silent  with  re- 
gard to  the  residue  of  the  income,  and  the  Executors, 
after  curtailing  the  principal  mortgage  indebted- 
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ness  and  paying  interest  thereon,  and  distributing 
the  fixed  smns  awarded  by  the  Stijjulation  to  Mat- 
thew Edward  Deady,  Hanover  Deady,  Mary  E. 
Deady  and  Marye  Thompson  Deady,  have,  until  Feb- 
ruary, 1931,  turned  over  the  approximate  balance 
of  the  income  to  Henderson  Brooke  Deady ;  and 

Whereas,  it  is  the  desire  of  the  parties  to  effect 
a  definite  allocation  of  estate  income  for  the  re- 
mainder of  the  10-year  period  mentioned  in  the  Will 
of  Lucy  A.  H.  Deady,  beginning  August  1,  1931, 
and  continuing  until  the  end  of  August,  1933 ; 

Now,  therefore,  for  and  in  consideration  of  the 
premises,  the  undersigned  parties  agree  to  and  with 
each  other  as  follows : 

1.  Each  of  the  undersigned  parties  ratifies,  c<^n- 
firms  and  approves  the  disposition  which  the  Execu- 
tors of  the  Estate  of  Lucy  A.  H.  Deady  have  up 
to  this  time  made  of  the  income  received  by  said 
Estate,  and  releases  and  discharges  each  of  said 
Executors  from  and  against  any  claim  arising  from 
the  failure  on  the  part  of  said  Executors,  and/or 
either  of  them,  to  follow  the  precise  mandate  of  the 
Will  of  Decedent,  or  of  either  of  said  former  stip- 
ulations. 

2.  The  income  of  said  Estate,  during  the  period 
above  mentioned,  shall,  from  and  after  August  1, 
1931,  be  distributed  as  follows: 

(a)  Payment  of  interest  on  mortgage  indebt- 
edness. 
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(b)  Setting-  aside  of  $1(K\00  per  month  to  be  ap- 
l)lied,  as  and  when  i)racticable,  upon  re- 
duction of  the  i)rinci]>al  of  the  mortgage 
indebtedness. 

(c)  $150.00  per  month  to  Mary  E.  Deady 

150.00    per    month    to    Marye    Thompson 

Deady 

150.00    per   month    to   Matthew    Edward 

Deady 

150.00  per  month  to  Hanover  Deady 

600.00   per  month   to   Henderson   Brooke 

Deady. 

3.  If  the  net  income  of  said  estate,  for  any  cause, 
is  diminished  to  such  an  extent  that  funds  with 
which  to  effectuate  same  are  not  available  to  the 
Executors,  the  percentage  basis  of  allocation  con- 
tained in  the  foregoing  paragraph  shall  be  followed 
in  the  distribution  of  the  diminished  fund.  If  the 
death  of  Mary  E.  Deady  or  Marye  Thompson  Deady 
occui's  prior  to  the  expiration  of  the  period  herein 
fixed,  the  sum  to  be  paid  such  decedent  hereunder 
shall,  during  the  remainder  of  said  period,  be  added 
to  the  amount  payable  to  Henderson  Brooke  Deady 
heremider. 
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Witness  the  following  signatures  and  seals  this 

day  of  August,  1931. 

HENDERSON  B.  DEADY 
JOSEPH   SIMON 

Executors 
MARY  E.  DEADY 


MATTHEW  E.  DEADY 
HANOVER  DEADY 
HENDERSON  B.  DEADY 

[Endorsed]:  Filed  Oct  9  1931.  A.  A.  Bailey, 
Clerk,  O.  C.  Thornton,  Deputy. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  A.  A.  Bailey,  County  Clerk,  Ex-Officio  Recorder 
of  Conveyances  and  Ex-Officio  Clerk  of  the  Circuit 
Court  of  the  State  of  Oregon,  for  the  County  of 
Multnomah,  which  Court  has  exclusive  jurisdiction 
of  all  probate  proceedings  in  said  County,  do  hereby 
certify  that  the  foregoing  copy  of  Stipulation  in  the 
Matter  of  the  Estate  of  Lucy  A.  H.  Deady,  De- 
ceased, Est.  No.  22735  has  been  compared  by  me 
W'ith  the  original,  and  that  it  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  such  original  Sti])u- 
lation  as  the  same  appears  on  file  in  my  office  and  in 
my  custody. 
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In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  this  15th 
day  of  May,  A.  D.  1940. 

(Seal)  A.  A.  BAIT.EY, 

Comity  Clerk. 
By  E.  L.  FERGUSON, 
Deputy. 

[Endorsed] :     Filed  Feb.  21,  1942. 


Mr.  Jauregiiy:  Q.  I  want  to  hand  you  Pre- 
Trial  Exliibit  K  and  wish  you  would  look  at  that 
and  tell  us  what  you  know,  if  anything,  of  the  cir- 
cumstances leading  up  to  the  preparation  of  that 
exhibit?  A.     Shortly  after [179] 

Mr.  Maguire:  (Interrupting)  as  to  this  docu- 
ment which  has  been  handed  to  the  witness,  we 
object  to  either  testimony  with  regard  to  the  same 
or  the  receipt  of  same  or  any  part  thereof  in  evi- 
dence, for  the  reason  that  to  the  knowledge  of  this 
witness  and  of  the  other  defendants  it  was  a  docu- 
ment ]n'epared  upon  a  proposed  offer  of  compromise 
and  is  wholly  incompetent  to  be  received  in  the  case. 

The  Court:     The  direction  is  the  same.  [180] 

Well,  in  any  event,  following*  my  idea  that  all 
this  testimony  should  go  in  the  record  here,  I  will 
receive  it  on  the  same  terms. 

Mr.  Jaureguy:  Q.  Now,  do  you  remember  the 
question  ? 
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A.     No,  I  would  rather  have  it  repeated,  please. 

Q.  State  what  you  know  about  the  circum- 
stances leading  up  to  the  preparation  of  that  docu- 
ment. 

A.  Shortly  after  Uncle  Henderson  died  I  went 
down  to  see  Joseph  Simon.  [187]  In  my  conversa- 
tion with  him  about  the  status  of  the  estate 

The  Coui-t:  (Interrupting)  I  think  that  is  not 
proper,  Mr.  Jaureguy.  [188] 

Mr.  Jaureguy:  Q.  Then  thereafter  what  did 
you  do"^ 

A.  Well,  it  is  pretty  hard  to  explain.  I  don't 
want  to  say  anything  I  shouldn't,  but  shortly  after 
Henderson  died  I  took  the  will  and  read  it  over 
again,  trying  to  digest  it,  and  went  to  Ralph  Wil- 
bur and  explained  to  him  and  asked  him  about  what 
amount  and  for  what  period  Charlotte  Deady  should 
receive  a  certain  amount  of  money.  My  thought 
was  that  Henderson  had  died  within  the  ten-year 
period  and  was  getting  a  certain  stipulated  sum 
at  that  time,  and  I  coukbi't  understand  or  didn't 
understand  as  to  whether  she  was  to  continue  to 
get  the  amount  that  he  was  getting  or  exactly  what 
amount  she  was  to  get  and  for  how  long. 

Q.  And  how  long  would  you  say  after  Hender- 
son's death  was  it  that  you  went  up  to  Ral])h  Wil- 
bur? 

A.  Well,  it  wasn't  very  long;  within  two  or  three 
w^eeks,  maybe  less  than  that. 
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Q.  And  tluMi  what  liappened  as  a  result  of  your 
conversation  with  him? 

A.  My  opinion  at  that  time,  as  I  told  him,  that 
I  thought  that  inasmuch  as  Henderson 

Mr.  Maguire:  (Interrupting-)  I  move  that  this 
be  stricken.    It  is  not  res})onsive  to  the  question. 

Mr.  Jaureguy:     The  opinion,  or  the [189] 

Mr.  Maguire:  (Interrupting)  Or  his  conversa- 
tion with  Mr.  Wilbur. 

The  Court:  Yes,  the  last  ])art,  the  last  answer 
is  stricken. 

Mr.  Jaureguy:  Q.  What  happened  after  your 
conversation  with  Mr.  Wilbur? 

A.  Well,  after  the  conversation,  then  Mr.  Wil- 
bur drew  up  a  stipulation  which 

Q.  (Interrupting)  Do  you  know  where  that 
stipulation  is?  A.     No,  I  don't. 

Q.     Or  any  copy  of  it?  A.     No,  I  don't. 

Q.     All  right,  proceed. 

A.  (Continuing)  — which  purported  to  be  that 
Charlotte  Deady  should  receive  the  same  amount 
of  money 

Mr.  Maguire:  (Interrupting)  Just  a  minute. 
Mr.  Wilbur  drew  up  the  stipulation.  I  assume  that 
there  is  in  his  files  there  a  copy  of  the  stipulation. 

[190] 

Mr.  Tauregiiy:  Q.  Now,  without  telling  what 
was  in  that  document,  what  happened  to  it?  Did 
^fr.  Wilbur  keep  it  or  did  he  send  it  off,  or  what? 

A.     Oh,  no,  he  sent  it  East  to  be  signed. 
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Q.     And  then  what  happened?  Did  it  come  back? 

A.     No,  it  didn't  come  back. 

Q.     And  what  did  come  back  ? 

A.     This  stipulation  here  came  back. 

Q.  And  you  are  referring  now  to  Pre-Trial  Ex- 
hibit K?  A.     That  is  correct. 

Q.     And  what  happened  when  that  came  back? 

A.  Well,  I  was  notified  by  Mr.  Wilbur  that  it 
had  come  in  his  office,  and  after  going  up  and  read- 
ing it  I  refused  to  sign  it,  because  it  was  the  same 
thing  that  the  will  covers. 

Q.     What  do  you  mean  by  that? 

A.  Well,  I  don't  know  whether  I  can  refer  to  the 
other  stipulation  or  not,  but  I — 

Q.  (Interrupting)  No,  just  refer  to  this  one. 
AVhat  do  you  mean  by  that  statement  ? 

A.  I  didn't  see  any  reason  for  signing  it.  It 
didn't  give  us  anything  further  than  what  the  will 
covers. 

Q.  No,  you  didn't  get  my  question.  You  said 
that  it  didn't  give  you  anything  other  than  the  will 
gave  you.    Just  explain  what  you  mean  by  that. 

A.     Wei],  it  said  the  same  thing  that  the  will  said. 

Q.  Well,  exj)lain  why  that  is  true,  why  that  was 
true  in  your  mind.  [192] 

A.  Well,  I  knew  what  the  will  said.  My  grand- 
mother had  told  me  and  Henderson  had  told  me 
and  I  read  it  myself.    I  knew  what  the  will  said. 

Q.  What  does  this  say  that  you  say  is  the  same 
thing  as  what  the  will  says? 
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A.  Oh,  I  see  what  you  mean.  Well,  that  Char- 
lotte Deady  should  receive  two-thii'ds  of  the  income 
for  her  life,  as  given  Henderson  the  right  to  give 
her  at  the  time  of  his  death,  and  it  didn't  give  Mat- 
thew and  I  any  more  money  out  of  it.  It  also  was 
agreed  that  we  owned  the  propei*ty,  the  same  thing 
as  the  will  said. 

Q.  Now — don't  answer  this,  if  counsel  wants  to 
object — Did  you  discuss  that  with  Mr.  Wilbur? 

Mr.  Maguire:  Object  to  that  as  being  irrelevant 
and  immaterial,  incompetent  to  prove  any  issue  in 
this  case. 

The  Court:  Q.  Now,  up  to  that  time  had  any- 
body ever  asserted  to  you  or  claimed  that  after  Hen- 
derson's death  without  children  you  and  Matthew 
did  not  own  the  property  or  would  not  own  the 
property  ?  A.     No,  they  did  not. 

Q.  And  when  was  the  first  time  you  ever  heard 
any  such  claim? 

A.  I  think  the  first  real  claim  was  when  I  got 
a  letter  from  Bob  Maguire. 

Mr.  Magiiire :     The  first  real  claim  ? 

A.  Yes.  T  heard  indications  that  they  were  go- 
ing to  bring  a  suit,  l)iit  1  hadn't  heard  that.  [193] 

Mr.  Jaureguy :  I  wonder  if  we  could  have  Plain- 
tiff's Exliibit  3  and  show  it  to  the  witness.  I  want 
to  ask  you  if  tliat  is  the  letter  you  referred  to  just 
a  moment  ago? 

A.     That  is  the  letter  I  referred  to. 
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Q.  Now,  at  the  time  that  you  spoke  about  when 
you  went  up  to  Ralph  Wilbur's  office  and  didn't  sign 
that  stipulation,  did  you  in  any  way  rely  on  the 
statements  that  you  testified  to  that  Henderson 
Brooke  Deady  made  to  you  that  on  his  death  you 
and  Matthew  would  own  the  property  ? 

A.     Yes,  sir. 

Mr.  Maguire:  Object  to  that  as  being  wholly  in- 
competent and  irrelevant,  patently,  upon  the  testi- 
mony of  this  witness,  not  competent  or  relevant,  and 
a  conclusion,  and  wholly  self-serving. 

The  Court:     Received  under  the  same  condition. 

A.     Yes,  I  did. 

Q.     And  in  what  way? 

A.  I  don't  know  how  to  explain  it  any  better 
than  I  have.  Henderson  had  explained  to  me  all 
the  time  that  he  would  die  without  issue  and  we 
would  come  into  the  property. 

Q.  Novf,  if  he  or  anybody  else  had  ever  told  you 
that  Henderson  had  a  fee  simple  estate  or  that  he 
had  an  estate  that  he  could  will  or  devise  to  others 
after  his  death  would  you  have  refrained  from  sign- 
ing that  or  would  you  have  signed  it  if  anybody 
had  made  such  a  contention?  [194] 

Mr.  Maguire:  Objected  to  as  wholly  speculation, 
could  not  be  competent  or  relevant  to  pi'ove  any  is- 
sue in  this  case  and  not  to  mention  as  leading  and 
suggestive. 

Mr.  Jaureguy:  To  show  reliance  on  it.  The  only 
way  to  find  out  if  a  man  relied  is  to  ask  him,  and 


334  Mattheiv  Edward  Deady  et  al. 

(Testimony  of  Hanover  Deady.) 

we  could  ])nt  it  liypothetieally,  if  we  can't  otherwise, 

to  exi)lain  what  his  position  would  have  been. 

The  Court :  He  may  answer  under  the  same  con- 
dition. 

A.     T  certainly  would  have  si.^ned  it. 
Mr.  Jaureg'uy:     Now  we  wish  to  offer  Pre-Trial 
Exhibit  G  in  evidence. 

Mr.  Maguire:  To  the  receipt  of  this  exhibit  the 
])laintitf  objects,  upon  the  ground  that  it  is  w^holly 
irrelevant,  incompetent  and  immaterial  to  ])rove 
any  issue  in  this  case,  and  the  further  grounds  and 
reas(^ns  that  we  have  heretofore  suggested  as  to 
other  documents  of  this  kind,  and,  further,  that  it 
is  incompetent  to  receive  in  evidence  any  document 
or  any  other  matter  in  negotiation  of  a  compromise 
settlement. 

The  Court:  Received  under  the  same  conditions. 
(Copy  of  unexecuted  agreement  between 
Charlotte  Howell  Deady,  Hanover  Deady,  and 
others,  dated  October  22,  1934,  so  offered  and 
received,  having  previously  been  marked  as  De- 
fendants' Pre-Trial  Exhibit  G,  was  marked  re- 
ceived subject  to  the  objection,  ruling  reserved.) 

[195] 

Mr.  Jaureguy:  Q.  Now,  referring  again  to 
Exhibit  G,  I  wish  you  w^ould  look  at  that  document 
again  and  on  the  last  page  where  what  purport  to 
be  ty])ewritten  copies  of  signatures  are.  When  you 
went  uj)  to  Ralj^h  Wilbur's  office  w^as  there  any 
signature  on  there  other  tiian  those? 
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Mr.  Maguire:  May  it  please  the  Court,  this  is 
offered  and  received  as  being  a  copy  of  the  in- 
strument. Now,  if  you  are  going  to  impeach  the 
instruments — 

Mr.  Jaureguy:  Well,  as  Mr.  Freed  explained  in' 
his  opening  statement  this  was  copied  from  a  copy 
of  which  Ralph  Wilbur  never  could  find  the  original 
until  long  after  the  pre-trial,  and  it  is  just  in  ex- 
planation of  that  that  this  is  going  in.  If  after  the 
testimony  has  gone  in  counsel  thinks  he  has  an 
additional  reason  for  it  not  going  in  evidence,  then 
I  think  we  could  have  it  then. 

Mr.  Maguire:  I  have  no  objection  t,o  examina- 
tion and  then  subsequently  substituting.  I  don't 
know  what  he  is  going  to  testify  to,  because  neither 
my  client  nor  anyone  else  has  been  around  any  of 
these  things. 

The  Court:  I  suggest  an  amendment  of  the  pre- 
trial order  and  the  introduction  of  the  original  in 
evidence. 

Mr.  Jaureguy:  Very  well,  then.  We  do  not  have 
the  original  here,  but  we  will  have  before  the  case 
is  over. 

The  Court:     Yes. 

Mr.  Maguire :  That  is  all  right.  I  make  no  point 
of  it.  [196] 

The  Court:  I  think  before  you  proceed  to  any 
further  subject  we  will  take  a  short  recess. 

(A  short  recess  was  thereupon  had,  after  which 
proceedings  were  resumed  as  follows:) 
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Mr.  Jauregiiy:  Now,  this  is  all  tjie  direct  exam- 
ination. If  there  is  to  be  any  cross-examination,  I 
assume  that  if  he  cross-examine  upon  any  matters 
that  were  admitted  subject  to  objection  the  cross- 
examination  will  be  with  the  same  understanding, 
that  it  is  admitted  subject  to  objection,  without  our 
raising-  the  question  all  the  time. 

The  Court:    Yes. 

Mr.  Grant:  And,  further,  your  Honor,  may  it 
be  understood  that  by  cross-examining  on  some  of 
those  matters  we  are  not  waiving  our  objection  to 
the  right  to  have  the  Court  ruling  in  our  favor  later? 

The  Court:  Oh,  no.  You  can  drive  that  hay 
wagon  any  place  you  want  to. 

Mr.  Grant:     Very  well. 

The  Court:  Except  that  I  do  ask  you,  which  I 
think  you  are  doing,  to  develop  your  legal  points, 
so  that  I  will  have  the  basis  before  me  when  I  come 
to  consider  it. 

Mr.  Maguire:  We  will  try  not  to  lead  your 
Honor  into  error  by  keeping  quiet. 

The  Court:  I  have  one  exhibit.  I  have  the  stip- 
ulation. [197]  Do  you  wish  that,  Mr.  MagTiire? 

Mr.  Maguire:  Yes,  your  Honor,  I  did  want  to 
see  that,  if  I  may. 

Cross-Examination 
By   Mr.    Maguire:     Q.     Let's    see,    your   grand- 
mother, Lucy  A.  H.  Deady,  died  in  1923,  did  she 
not?  A.     That  is  correct. 
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Q.  And  at  that  time  you  were  approximately 
twenty-eight  to  thirty  years  of  age? 

A.    Yes,  sir,  that  is  right. 

Q.  And  at  the  time  of  Mrs.  Deady 's  death  Hen- 
derson Brooke  Deady  was  not  here  in  the  city  ? 

A.     Yes,  he  was. 

Q.     At  the  time  of  her  death? 

A.     At  the  time  of  her  death. 

Q.  And  how  long,  approximately  how  long,  had 
he  been  here  prior  to  the  time  she  passed  away? 

A.  About  a  month  or  six  weeks,  my  best  recol- 
lection. 

Q.  Now,  you  spoke  of  your  stepmother.  Until  you 
were  eighteen  years  of  age  you  had  always  known 
of  her,  thought  of  her,  as  your  own  blood  mother? 

A.     That  IS  right. 

Q.  And  your  feeling  toward  her  was  the  feeling 
of  a  son  toward  a  mother?  [198] 

A.     Yes,  sir. 

Q.     And  that  feeling  has  continued,  has  it  not? 

A.     Yes,  sir. 

Q.     And  still  exists?  A.     And  still  exists. 

Q.  And  existed  imtil  she  unfortunately  passed 
away,  is  what  I  meant  to  say.  And  your  stepmother, 
Mary  E.  Deady,  was  the  wife,  and  the  unestranged 
wife,  of  your  father  at  the  time  of  your  father's 
death?  A.     Yes,  sir,  that  is  correct. 

Q.  Now,  you  spoke  of  several  conversations 
which  you  had  had  with  your  grandmother  i)rior  to 
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the  time  that  your  Uncle  Paul  died.  In  what  year 

did  he  die?  A.     He  died  in  1920,  March,  1920. 

Q.  And  had  he  been  in  ill  health  for  sometime 
prior  to  that? 

A.     No,  he  had  not.  He  died  very  suddenly. 

Q.  And,  after  that,  you  si)oke  of  other  conver- 
sations which  you  had  had  with  your  grandmother 
and  in  which  she  mentioned  the  fact  that  Dr.  Hen- 
derson Deady  was  a  sick  man.        A.     That  is  right. 

Q.  And  had  he  been  ill,  as  a  matter  of  fact,,  had 
he  been  ill  for  a  considerable  "period  of  time  before 
this  conversation? 

A.  That  was  my  understanding,  that  he  had  been 
sick. 

Q.     Over  a  course  of  years? 

A.     Yes,  over  several  years.  [199] 

Q.  And  was  it  looked  upon  as  an  illness  which 
in  due  course  would  carry  him  away? 

A.  Well,  I  couldn't  answer  that  question.  I 
don't  know.  I  know  that  he  was  supposed  to  have 
had  ulcers,  very  sick  for  a  long  time. 

Q.  For  about  how  many  years  prior  to  your 
grandmother's  death  had  that  condition  existed  and 
been  known  to  you  and  to  her  and  to  the  other  mem- 
bers of  the  family — or  to  you  and  to  her,  rather? 

A.  Well,  I  couldn't  say  definitely  how  long  it 
was,  but  it  seems  that  it  was  a  good  many  years, 
that  is  the  only  way  I  could  put  it, — four,  five,  six 
years,  maybe  longer. 
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Q.  As  a  matter  of  fact,  his  health  had  been  such 
that  he  was  unable  to  engage  in  any  gainful  occu- 
pation, hadn't  it,  for  a  number  of  years'? 

A.     Well,  that  was  my  understanding. 

Q.  And,  so  far  as  you  know,  that  condition  con- 
tinued, did  it  not,  up  to  the  time  of  your  grand- 
mother's death  and  afterwards?  A.     Yes,  sir. 

Q.  Now,  when,  approximately,  was  the  first  con- 
versation which  you  had  with  your  grandmother  in 
which  she  made  any  statements  relative  to  the  dis- 
position of  her  property? 

A.  Well,  I  know  it  was  the  year  of  1920,  because 
it  was  shortly  after  Paul  died, — I  couldn't  say 
whether  it  was  one  month,  two  months,  or  exactly 
when — and  it  was  after  she  had  made  her  [200]  will, 
because  she — of  course,  she  had  spoken  to  me  about 
the  property  off  and  on,  but  I  take  your  question 
to  be,  had  she  explained  to  me  about  what  she  was 
going  to  do  with  the  property  at  that  particular 
time  ? 

Q.  Well,  during  your  Uncle  Paul's  life  did  I 
understand  you  upon  direct  examination  to  say  that 
she  had  talked  to  you  about  the  property? 

A.  Oh,  yes.  Nothing  definite.  She  would  just  say 
that  Matthew  and  I  were  going  to  come  into  the 
property,  she  was  going  to  give  us  the  property 
some  day. 

Q.     That  was  before  Paul's  death? 

A.     That  was  before  Paul's  death. 
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Q.  After  your  2,arndmother  died  you  obtained — 
or  you  first  beard  read  a  co])v  of  tbe  will,  did  you 
not?  A.     Tliat  is  rigbt. 

Q.     And  wbo  read  tbe  will  to  you? 

A.     Josepb  Simon,  in  bis  office. 

Q.  Approximately  bow  long  after  your  .s:rand- 
motber  died? 

A.  Well,  it  w^as  about  a  w^eek  or  ten  days. 
Pretty 

Q.  (Interrupting)  And  you  thereupon  obtained 
a  copy  of  tbe  will,  did  you  not?  A.    Yes,  sir. 

Q.     And  read  it  tben  yourself,  did  you? 

A.     Yes,  sir. 

Q.  And  after  baving  read  it  you  consulted  an 
attorney  about  it,  [201]  I  believe  you  stated. 

A.  I  did  not  consult  an  attorney  about  it  until 
Mr.  Henderson — imtil  Henderson  came  to  me  and 
asked  me  for  money. 

Q.  And  tbat  was  tbe  first  time  tbat  you  con- 
sulted a  lawyer  about  it?  A.    Yes,  sir. 

Q.  And  w^bat  lawyer  did  you  consult  about  it 
tben?  A.     Ralpb  Wilbur. 

Q.     Wbat  year  was  tbat? 

A.  Well,  it  was  eitber  late  1923  or  early  in  1924, 
aroimd  in  tbere  some  place. 

Q.  Did  you  obtain  from  bim  bis  construction  of 
tbe  will? 

A.  Yes,  I  did.  I  went  over,  talked  over  tbe  will, 
but  my  point  in  going  to  bim  was  to  see  wbether  it 
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would  be  all  right  for  Henderson  to  have  tlie  money 

at  that  particular  time. 

Q.     And  he  read  the  will,  did  he? 

A.     Yes;  I  gave  him  a  copy  of  it. 

Q.     You  say  you  gave  him  a  copy  of  it? 

A.     Yes;  gave  him  my  copy,  I  think. 

Q.  And  that  was  given  to  him  for  the  purpose 
of  his  making  an  examination  and  rendering  an 
opinion  ? 

A.  Yes,  in  regards  to  Henderson  borrowing  the 
money — or  getting  the  money. 

Q.     In  regard  to  Henderson  borrowing? 

A.  No,  I  don't  mean  borrowing.  I  mean  getting 
some  money  to  [202]  live  off  of. 

Q.  Now,  I  wish  you  would  give  me,  as  nearly  as 
you  can  recollect,  the  first  time  that  you  had  any 
talk  with  your  grandmother  with  regard  to  her 
property  and  the  disposition  of  it,  when  it  was, 
where  it  was,  and  who,  if  anyone,  was  present. 

A.  A  conversation  that  I  had  with  her  in  which 
she — well,  you  say  when  I  first  had  any  conver- 
sation ? 

Q.    Yes. 

A.  Well,  I  am  unable  to  do  that,  except  that  I 
can  say  that  whatever  conversation  took  place  took 
place  in  her  apartment  at  the  Alexandra  Court, — 
took  place  in  her  apartment  in  the  Alexandra  (\)urt. 

Q.     That  is  where  the  first  one  took  place? 

A.  Yes,  and,  as  I  said  before,  that  was  during 
Uncle  Paul's — while  Uncle  Paul  was  alive,  and  she 
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never  went  into  detail  about  it.  She  just  said  that 
Matthew  and  I  were  going  to  come  into — she  was 
going  to  see  that  Matthew  and   I   came   into  that 
])ro])erty  some  day. 

Q.  Was  anyone  else  present  at  that  conver- 
sation ? 

A.  I  can't  recollect  whether  they  were  or  not, 
because  my  best  recollection  would  be  that  tlie 
nui"se  would  be  there,  Miss  Brown,  but  whether  she 
was  at  that  particular  time  or  those  particular  times 
I  don't  know^  She  was  always  with  her. 

Q.  When  was  the  second  conversation,  and 
where  ?  Well,  before  we  get  into  that,  about  how 
long  before  your  Uncle  Paul's  death  [203]  did  the 
first  of  these  conversations  take  place? 

A.  Oh,  I  couldn't  say  that.  I  used  to  go  up  and 
see  her  on  the  average  of  once  a  month,  twice  a 
month  sometimes.  She  wouldn't  always  speak  of  it 
whenever  I  went  up,  but  she  did  quite  frequently. 
That  is  the  way  I  remember  it. 

Q.  Well,  about  how  many  times  did  she  s])eak 
of  it  prior  to  your  Uncle  Paul's  death? 

A.  Well,  my  answer  to  that  would  be  several 
times.  I  couldn't  say.  It  is  so  long 

Q.  (Interrupting)  Could  you  give  us  even  aji 
approximate  idea?  A.     No,  I  couldn't. 

Q.  Were  her  statements  in  response  to  any  in- 
quiry you  made? 

A.  Oh,  no.  She  just  was  interested  in  us  boys 
and  she  used  to  make  those  statements  to  me,  that 
is  all,  at  that  time. 
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Q.  Would  it  be  as  many  as  half  a  dozen  times 
prior  to  the  time  your  Uncle  Paul  died? 

A.  Well,  Mr.  Maguire,  I  couldn 't  state  definitely. 
It  is  a  long  time  ago.  I  couldn't  state  how  many 
times  she  spoke  of  it. 

Q.  Well,  those  would  be  matters  of  some  im- 
portance. I  am  trying  to  get  your  best  recollection 
of  it. 

A.  Well,  my  best  recollection  would  be  several 
times.  I  couldn't  name  any  number  of  times.  It 
would  be  ridiculous  for  me  even  to  try  to. 

Q.  After  your  Uncle  Paul  died  when  was  the 
first  time  that  you  [204]  had  any  conversation 
with  her? 

A.  Well,  I  would  say  very  shortly  after  Uncle 
Paul  died,  one  of  the  times  when  I  had  gone  up  to 
see  her,  that  she  made  the  statement  that  she  had 
now  got  her  affairs  in  order  and  that  she  had  left 
the  property  to  Matthew  and  I,  then  she  went  on 
to  explain  how  she  had  left  it. 

Q.     Let's  just  have  what  she  said. 

A.  Well,  I  can't  repeat,  word  for  word,  what  she 
said,  but  she  explained  to  me  that  she  had  left  the 
property  to  Matthew  and  I  and  she  had  left  Hen- 
derson a  certain  portion  of  the  property. 

Q.  What  did  she  say?  What  did  she  say  about 
that? 

A.  She  said  that  she  had  left  Matthew  and  I  the 
property  and  she  had  left  Henderson  a  portion  of 
the  property,  that  if  he  had  children  he  would  come 
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into  it  some  day,  but  that  she  didn't  expect  liini — 
or  knew,  in  fact, — I  will  take  that  back — she  knew, 
in  fact,  that  he  wouldn't  have  any  children.  She  left 
him  a  certain  poition  of  the  property  if  he  had  any 
children,  and  that  if  he  didn't,  why,  Matthew  and 
I  was  to  come  into  all  of  it.  She  said  he  was  a  sick 
man  and  couldn't  have  any  children.  Also  intimated, 
also  said  that  he  wasn't  living:  with  his  wife  at  that 
l)articular  time,  and  that — that  at,  althousfh  he  had 
been  trying  to  get  a  divorce  from  her,  that  she 
hoped  that  Amalie  wouldn't  give  him  a  divorce. 
That  was  the  only  time  that  she  ever  went  into  de- 
tail with  me  about  the  property,  but  she  did  state 
on  several  occasions,  after  I  had  [205]  visited  her, 
several  times  during  her  lifetime,  that  Matthew  and 
I  had  nothing  to  worry  about,  we  was  coming  into 
the  property. 

Q.  Let's  keej) — I  don't  want  to  prevent  you 
from  testifying  to  any  matters  that  you  may  want 
to,  but  let's  keep  to  the  question  that  I  am  asking 
you.  A.     I  beg  your  pardon. 

Q.  Xow.  was  anybody  present  at  that  conver- 
sation ? 

A.  No,  there  wasn't,  unless  the  nurse  was  there; 
I  don't  recollect  right  now. 

Q.  And  can  you  give  us  any  closer  date,  any 
better  information,  rather,  as  to  how  long  after 
your  Uncle  Paul  died  was  it  that  this  conversation 
took  place? 
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A.  No.  except  that  it  was  shortly  after  she  had 
made  her  will  1  don't  know  exactly  what  date  it 
was  that  she  had  made  her  will.  That  was  in  1920. 

Q.  Well,  it  is  admitted  that  she  made  her  will  in 
Jnly.  1920.  A.     Well,  it  was  shortly  after  that. 

Q.     Did  you  brinc'  this  suhjeot  ii]^  ? 

A.     Xo,  sir.  I  did  not. 

Q.     She  broiiizht  it  \i\^  of  her  own  motit^n? 

A.     Yes.  sir. 

Q.  What  was  the  occasion  for  the  matter  coming 
into  the  conversation? 

A.  I  couldn't  account  for  it,  exce}>t  that  she  was 
hitei-ested  in  [206]  us  boys,  interested  in  the  family, 
she  wanted  to  have  us  interested  in  what  she  was 
doing". 

Q.  Xow.  then,  after  that  when  was  the  tliird  oc- 
casion— the  next  conversation,  rather  ?  About  when 
and  where  was  it? 

A.  Well,  the  rest  of  the  conversations  were  just 
as  indetinite  as  they  were  when  Paul  was  alive :  she 
just  made  the  remarks  on  different  occasions,  when- 
ever I  went  u]^  thei-e  to  see  her.  Not  evety  time  I 
went  to  see  her.  but  occasionally. 

Q.  You  say  they  were  just  as  indefinite.  Wliat 
do  you  mean  by  thaf? 

A.  Well.  1  mean  that  she  didn't  go  into  detail 
and  explain  to  us — explain  to  me  any  further  than 
she  had  ex})lained.  l>ut  that 

Q.     (Interrui)ting)     Well,    what    did    she    say  ? 
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Take  the  very  next  one  of  those  occasions. 

A.  Well,  for  instance,  when  I  was  leaving?  the 
ai)artnient  she  probably — I  mean  when  I  was  leav- 
ing the  apartment  she  would  make  the  remark, 
"Now,  you  haven't  got  anything  to  worry  about,. 
Just  go  ahead  and  make  something  of  yourself,  be- 
cause some  day  you  boys  are  coming  into  this 
property."  She  wouldn't  always  say  it,  but  it  was 
words  like  that.  I  can't  remember  what  they  were. 

Q.  And  did  she  mention  Henderson's  sickness, 
ill  health? 

A.  Well,  I  remember  she  did  it  that  first  time, 
but 

Q.     (Interrupting)     Well,  did  she  do  it  again? 

[207] 

A.  Not  in  reference  to  the  property  at  all,  she 
never  made  any  reference  to  Henderson's  ill  health. 

Q.  On  only  the  one  occasion  did  she  make  refer- 
ence to  ill  health?  You  are  sure  of  that,  now? 

A.  Well,  you  can't  be  sure,  Mr.  Maguire,  fifteen 
or  twenty  years  afterwards,  but  that  is  the  way  T 
recollect  it. 

Q.  All  right,  that  is  the  way  I  expect  you  to  do, 
give  your  recollection.  Now,  after  your  grandmother 
died  you  say  that  you  got  the  idea — you  looked  at 
the  will  and  got  the  idea  that  Henderson's  widow 
could  be  prevented  from  receiving  the  income? 

A.     After  Grandmother  died? 

Q.    Yes. 

A.     Oh,  no.  After  Uncle  Henderson  died. 
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Q.  You  are  correct  and  I  am  in  error.  I  mean 
Lfter  your  uncle  died.  About  how  long  after  his 
death  was  it  that  this  idea  came  to  you? 

A.  Well,  that  is  rather  indefinite,  too,  but  it  was 
a  very  short  time  afterward. 

Q.  You  know  of  no  memorandum  or  any  way 
you  can  determine  that  approximately? 

A.  No,  I  had  no  memorandum  of  it  at  all.  T 
was — shortly  after  Uncle  Henderson  died  I  went 
down  to  see  Mr.  Simon. 

Q.     Did  you  write  him  any  letter? 

A.     Not  that  I  remember  of.  I  am  sure  I  did  not. 

[208] 

Q.  Did  you  get  any  attorney  to  write  him  any 
letter? 

A.  Well,  I  went  to  Ralph  Wilbur  on  it.  He  may 
have  written  him  some  letters. 

Q.     Did  you  talk  to  Mr.  Oppenheimer  about  it'.' 

A.  I  believe  he  was  there  at  one  of  our  con- 
versations. 

Q.  You  mean  at  one  of  the  conversations  with 
Mr. A.     (Interrupting)     Wilbur. 

Q.     (Continuing)     — with  Mr.  Wilbur? 

A.    Yes. 

Q.  Now,  from  that  time  on  did  Mr.  Wil])ur  or 
Mr.  Oppenheimer  represent  you  and  your  brother 
in  any  claims,  demands,  or  negotiations  that  were 
had  wdth  Charlotte  Howell  Deady  or  her  agents  or 
representatives  ? 

A.    Yes,  Mr.  Wilbur  represented  me. 
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Q.  Well,  Mr.  Oppenheimer  represented  you,  too, 
didn't  he? 

A.  Well,  whatever  work  he  did,  he  did  at  the 
insticfation  of  Mr.  Wilbur.  I  mean  I  was  dealing 
with  Mv.  Wilbur.  He  was  part  of  the  law  firm  there. 

Q.  Ill  other  words,  the  firm  of  Wilbur,  Beckett, 
Howell  &  Oppenheimer  were  representing  you? 

A.    Yes,  sir. 

Q.  But  most  of  your  conversations  were  with 
Mr.  Wilbur?  A.     That  is  right. 

Q,  You  were  not  present  at  any  conference  had 
Ijetween  Mr.  Oppenheimer  and  Senator  Simon  and 
Robert  Maguire,  were  you,  [209]  in  Senator 
Simon's  office? 

A.  No.  I  was  there  when  Mr.  Eobert  Maguire 
and  when  Mr.  Simon  and  Mr.  Ralph  Wilbur  and 
myself  were  there.  I  don't  remember  Oppenheimer 
being  there.  He  may  have  been,  I  won't  say  that 
he  wasn't,  but  Ralph  Wilbur  was  there. 

Q.  Are  you  sure  of  that?  Wasn't  it  Mr.  Oppen- 
heimer? A.     No,  it  was  Ralph  Wilbur. 

Q.     Was  anyone  else  there? 

A.     That  is  all  I  remember  were  there. 

Q.     Was  Mr.  Strong  there? 

A.     No,  I  don't  think  he  was. 

Q.  Do  you  remember  when  that  conference  touk 
place  ? 

A.  Well,  it  took  place  about  the  time  when  we 
were  trying  to  get  these  stipulations.  I  don 't  remem- 
ber exactly  what  time  that  was. 
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Q.  Now,  for  the  purpose  of  refreshing  your 
recollection,  wasn't  that  several  months  prior  to 
any  preparation  of  any  documents  of  any  kind  look- 
ing toward  any  compromise  settlement? 

A.  I  couldn't  say  as  to  that.  I  know  I  talked  to 
Mr.  Ralph  Wilbur  several  times  before  we  started 
any  negotiations  of  any  kind,  but  whether  that,  ])ar- 
ticular  conference  was  held  before  the  stipulation 
was  drawn  up  I  couldn't  say.  I  know  we  hadn't 
signed  any,  and  I  don't  recollect  any  stipulations  at 
that  time.  It  probably  was  before,  but,  I  wouldn't 
say.  In  fact,  I  had  forgotten  all  about  being  down 
there  in  that  office. 

Q.  Well,  were  you  not,  through  your  counsel, 
making  a  claim  [210]  that  Charlotte  Howell  Deady 
was  entitled  to  nothing  more 

A.     (Interrupting)     No,  sir. 

Q.     (Continuing)     — from  the  estate? 

A.  No,  that  was — no,  sir,  I  was  not.  I  was 
making  claim  that  Charlotte  Howell  Deady  was 
only  entitled  to  the  amount  of  money  that  Uncle 
Henderson  was  getting  when  he  died,  and  that  was 
all  the  claim  I  was  making,  and  that  the  extra 
money  that  Marye  was  getting  and  my  mother  was 
getting,  if  they  died,  should  come  back  to  Matthew 
and  I. 

Q.     Now,  you  understood  my  question,  did  you? 

A.     I  am  sure  I  understood  your  question. 

Q.  Well,  hadn't  you  considered  and  discussed 
whether   or  not,   if   Henderson   Deady  had   died — 
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having-  died   within  the  ten-year  period,   that   liis 
widow  could  obtain  no  benefit  undei*  any  power  of 
Appointment  and  was  entitled  to  no  payments  at 
all  !  A.     I  never  made  such  a  claim  as  that. 

Q.  Didn't  your  attorney  make  claim  of  that 
for  you*? 

A.  Well,  if  he  did  he  misunderstood  what  I  was 
claiming  about  it,  because  I  had  no  such  intention. 
My  idea  was  that  she  was  only  entitled,  because 
Henderson  did  die  during  that  ten-year  period,  to 
what  he  was  getting  at  the  time  of  his  death  for  the 
rest  of  her  life. 

Q.     Now,  you  are  very  clear  about  that,  are  you? 

A.  That  is  what  my  intentions  were.  That  is  the 
reason  I  went  up  to  Ralph  Wilbur.  I  had  no  inten- 
tions of  claiming  any  other  [211]  situation. 

Q.  Well,  didn't  Mr.  Oppenheimer,  in  your  be- 
half, make  claim  in  the  conference  which  was  had 
in  Senator  Simon's  office  that  because  Henderson 
had  died  before  the  end  of  the  ten-year  period  his 
interest  in  the  property  w^as  extinguished  at  the 
time  of  his  death  and  he  had  nothing  to  pass  on  to 
his  widow^? 

A.  Not  with  my  knowledge.  I  am  not  saying  he 
did  not  make  such  a  claim,  Mr.  Maguire,  but  that 
was 

Q.  (Interrupting)  And  you  never  heard  that 
he  made  any  such  claim? 

A.  No,  I  never  heard  that  he  made  that,  exactly 
that  claim.  In  fact,  I  didn't  know  that  Oppenheimer 
had  made  any  claim  at  any  time. 
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Q.  Well,  did  you  know  that  Mr.  Wilbur  had 
made  any  such  claim? 

A.  No,  I  didn't  know  that  Mr.  Ralph  Wilbur 
had  made  any  such  claim  as  that. 

Q.  Did  you  Imow  that  anyone  had  made  any 
such  claim  on  your  behalf?  A.     No,  I  did  not. 

Q.  Had  you  heard  that  anybody  had  made  any 
such  claim  as  that  in  your  behalf? 

A.     No,  I  hadn't  heard  of  that. 

Q.     At  any  time  ?  A.     No,  not  at  any  time. 

Q.     This  is  the  first  time  you  have  ever  heard  it  f 

[212] 

A.     This  is  the  first  time  I  have  ever  heard  it. 

Q.  Well,  don't  you  know,  as  a  matter  of  fact, 
that  the  negotiations  of  which  you  have  been  talk- 
ing, that  3^ou  talked  about  on  your  direct,  were  as 
to  whether  or  not  Charlotte  Howell  Deady  was  en- 
titled to  anything,  or  whether  or  not  she  was  en- 
titled to  a  two-thirds  fee  ownership  of  that  prop- 
erty? 

A.  No,  all  I  know  is  that  it  was  a  question  in  my 
mind  of  whether  she  was  entitled  to  two-thirds  of 
the  income  of  that  property,  because  Henderson 
died  within  the  ten-year  period.  Henderson  died 
with  an  income  of  six  hundred  dollars,  if  my  recol- 
lection serves  me  aright,  and  I  was  wondering 
whether  that  was  all  she  was  entitled  to  for  the 
rest  of  her  life,  because  Henderson  had  died  within 
the  ten-year  period,  not  that  she  wasn't  entitled  to 
anything. 
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Q.  Well,  why  would  the  ten-year  period  have 
anything  to  do  in  your  mind,  or  did  it  have  any- 
thing to  do  in  your  mind,  as  to  whether  or  not  she 
was  entitled  to  six  hundred  dollars  a  month  or 
whether  she  was  entitled  to  two-thirds  of  the  prop- 
erty? 

A.  That  was  the  way  I  understood  the  ten-year 
period,  because  Grandmother  had  set  up  certain 
provisions  within  the  ten-year  period,  but  after 
the  ten  years  she  stated,  as  I  recollect  the  provi- 
sions of  the  will,  that  then  Henderson  was  to  get 
two-thirds  of  the  income. 

Q.  Well,  now,  I  hand  you  here  a  copy  of  the 
will — it  starts  on  the  preceding  page  with  all  the 

operative    provisions [213]    and    I    wish    you 

would  read  it  and  tell  me  what  provision  you  had 
in  mind  when  you  came  to  the  conclusion  that  there 
was  a  question  as  to  whether  she  was  to  have  two- 
thirds  of  the  income,  or  two-thirds — or  six  hun- 
dred dollars  a  month,  rather,  that  being  what  Hen- 
derson was  receiAdng  at  the  time  of  his  death? 

A.  Well,  I  understood  that  it  was  six  hundred 
dollars  a  month,  mider  that  stipulation. 

Q.     Are  you  ready  now  to  answer  the  question? 

A.  Yes;  in  the  ninth  paragraph  it  states  that 
"the  monthly  payments  directed  to  be  made  to  my 
grandsons  and  the  residue  of  the  income  directed 
to  be  paid  to  my  son,  Henderson  Brooke  Deady, 
l^rovided  for  in  Item  5  of  this  will,  shall  continue 
for  a  period  of  ten  years  after  my  death,  and  there- 
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ui)on  and  thereafter  the  net  income  derived  from, 
said  lot",  and  so  on  and  so  forth,  "shall  continue 
and   follow   the   title   and   ownershi])   of   said   real 
property. ' ' 

Q.  And,  as  you  read  that  and  after  having  con- 
sulted your  attorneys,  you  came  to  what  conclu- 
sion? 

A.  I  came  to  the  conclusion  before  I  ever  con- 
sulted my  attorneys  that  Henderson  died — ^having 
died  within  the  ten-year  period,  was  only  entitled — 
I  mean  died  wdthin  the  10-year  period,  was  getting  so 
nuich  money,  and  therefore  his  wife,  who  was  then 
living,  would  be  only  entitled  to  the  income  he  was 
getting  at  that  time  for  the  rest  of  her  life. 

Q.  Irrespective  of  what  the  income  of  the  proj)- 
erty  was? 

A.  Irrespective  of  the  income  of  the  property. 
It  might  have  [214]  been  more  or  less,  but  at  that 
time  it  was  six  hundred  dollars. 

Q.  Mr.  Bailiff,  I  will  ask  you  to  hand  these  two 
papers  to  this  witness.  I  will  ask  you  to  state  if  you 
don't  recognize  that  as  a  copy  of  a  letter  addressed 
by  your  counsel,  Wilbut,  Beckett,  Howell  &  Oppen- 
heimer,  to  Senator  Joseph  Simon,  of  date  July  10, 
1933,  with  regard  to  your  claims? 

Mr.  elaureguy:  Object  to  that  on  the  ground  that 
we  have  been  required  to  i)r()duce,  or  we  did,  in 
response  to  what  we  understood  the  ruling  of  the 
court  was,  produce  at  pre-trial  all  the  documents 
that  we  were  going  to  bring  into  this  court  for  trial, 
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and  this  was  one  that  was  brought  into  pre-trial  by 

counsel. 

The  Court:  The  objection  is  sustained. 

Mr.  Maguire:  Well,  if  your  Honor  please,  I 
Avould  like  to  be  heard  on  that,  if  your  Honor  will 
l)ermit. 

The  Court :  Yes.  [215] 

The  Court :  Well,  I  think  that  the  difficulty  here 
arises  from  the  fact  that  I  have  allowed  some  mat- 
ters to  go  into  the  record  without  ruling  on  them, 
ruling  as  to  inclusion  or  exclusion,  which  are  now 
biought  into  controversy  by  cross-examination.  As 
I  read  the  pre-trial  order,  there  is  no  issue  as  to 
this  controversy  about  Charlotte  Deady  or  the  mat- 
ter that  is  now  brought  uj).  It  is  true  there  is  that 
exhibit  offered  and  rejected,  but  there  is  no  square- 
out  allignment  upon  the  proposition  of  what  that 
compromise  offer  was,  and,  as  I  view  it  at  the  pres- 
ent time,  it  is  not  an  issue  in  the  case. 

Mr.  Grant:  If  your  Honor  please,  just  one  word. 
That  document  of  itself  does  not  tend  to  prove  or 
dis])rove  any  issue  in  the  case.  The  fact  is,  however, 
that  on  the  cross-examination  of  this  witness  he  has 
made  a  statement,  we  believe  disproved  by  the  docu- 
ment, for  the  purpose  of  impeaching  his  credibility. 
W^e  should  be  allowed  to  introduce  the  document. 
Your  Honor  might  rule  that  it  was  too  remote  and 
should  not  be  allowed  for  the  purpose  of  impeach- 
ing him  or  testing  his  memory,  but  you  should  not 
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rule  it  out  because  it  is  not  in  the  pre-trial  [224] 
order,  because  if  we  were  in  claiming  that  this  doc- 
ument of  itself  were  something  that  proved  what 
the  will  meant,  the  will  was,  then  we  would  be  in  a 
far  different  position,  but  I  think  it  is  a  matter  for 
your  Honor  to  determine  w^hether  or  not  we  may 
properly  on  cross-examination  go  into  the  truth  or 
falsity  of  a  statement  as  to  the  claim  he  was  mak- 
ing. If  we  might  go  into  it  at  all,  then  it  would  be 
a  wrong  interpretation  of  our  pre-trial  rules  to  say 
that  for  the  pury)ose  of  doing  that  one  thing  we 
could  not  submit  to  him  a  document  which  might 
refresh  his  memory  and  which  we  believe  is  contrary 
to  the  statements  he  made  as  to  the  position  he  then 
took. 

The  Court:  Well,  as  I  say,  I  don't  see  that  this  is 
reserved  in  the  j)re-trial  order,  this  question,  at  all. 
It  is  true  that  I  did  admit  the  evidence  sTibject  to 
future  ruling,  and  it  may  be  that  I  will  rule  it  out. 
Now,  if  it  is  not  material,  then  you  are  bound  by 
the  answer  of  the  witness.  It  doesn't  make  any  dif- 
ference what  proof  you  could  adduce  to  say  that  his 
memory  was  not  correct,  or  that  he  was  telling  a 
falsehood — if  the  answer  is  immaterial  to  the  issue, 
then  you  are  bound  by  the  answer  of  the  witness. 
You  can't  either  impeach  him  by  some  other  docu- 
ment nor  can  you  produce  testimony  to  ])rove  he  is 
wrong,  if  the  answer  is  not  material  to  the  issue. 
That  is  the  ordinary  rule  of  all  i)roceedings.  You 
take  your  chances  on  cross-examination,  if  you  ask 
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a  man  something  that  is  not  material  to  the  issue, 

for  whatever  purpose.  [225] 

Mr.  Maguire:  Well,  your  Honor,  if  a  matter  is 
brought  out  on  direct  examination,  may  we  not 
cross-examine  upon  it?  Are  we  bound  by  his  an- 
swer on  direct  examination? 

The  Court:  Well,  as  I  say,  it  all  depends  on 
whether  it  is  material  to  the  issue.  Now,  as  I  say, 
I  do  not  think  that  this  pre-trial  order  reserves  the 
question  for  trial  which  is  now  being  debated,  that 
is,  this  question  of  this  compromise.  I  doubt  that 
the  position  of  Charlotte  Deady  is  brought  into 
question  by  the  pre-trial  order.  Now,  that  is  just 
an  offhand  interpretation.  If  I  eventually  rule  this 
evidence  out  I  will  rule  it  out  because  it  is  not 
material  on  direct  examination,  rule  it  out  because 
it  is  not  material  to  the  issues  as  laid  by  the  pre- 
trial order.  Upon  that,  then,  you  are  bound  by  that 
ruling.  If  it  is  not  material,  why,  then  you  can't 
cross-examine  on  it.  But,  this  informal  way  that 
we  are  proceeding  is  what  has  gotten  us  into  the 
difficulty. 

Mr.  Maguire:  I  appreciate  that,  your  Honor,  and 
I  suppose  the  only  thing  we  could  then  do  would 
be  to  ask  your  Honor  for  a  ruling  at  this  time  upon 
the  materiality  of  the  testimony  with  regard  to  this 
oft'er  of  compromise  and  his  alleged  actions  in  re- 
gard thereto,  because  obviously  it  would  be  wholly 
unfair  for  us  to  be  penalized  because  we  have  been 
proceeding  here,  both  Court  and  counsel,  in  a  more 
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or  less  imusual  way.  So,  then,  as  far  as  this  par- 
ticular matter  is  concerned,  we  would  ask  your 
Honor  to  rule  upon  our  objection  as  to  the  [226] 
materiality  both  of  that  exhibit  and  of  testiniony 
with  regard  to  it. 

The  Court:  I  will  accept  that  ruling.  It  is  now 
ten  minutes  after  five.  I  will  suspend  for  this 
evening.  [227] 


Thursday,  January  23,  1941,  at  10:55  o'clock 
A.M.,  the  trial  of  the  above  entitled  cause  was  re- 
sumed, as  follows: 

The  Court:  Go  ahead. 

Mr.  Freed:  Your  Honor,  we  have  had  a  confer- 
ence, the  attorneys  on  both  sides,  and  we  are  will- 
ing, representing  the  defendants,  if  your  Honor 
wishes  it  or  your  Honor  is  willing,  that  this  exhibit 
that  Mr.  Maguire  spoke  of,  or  the  letter,  should 
be  added  as  a  pre-trial  exhibit  at  this  time,  but  we 
would  like,  however,  at  the  same  time, — we  think 
that  there  should  be  introduced  with  it  the  letter 
that  was  written  by  Joseph  Simon  transmitting 
this  letter  to  Mr.  Maguire. 

The  Court:  The  matter  coming  up  in  that  way, 
I  will  permit  you  to  amend  your  pre-trial  order  in 
any  w^ay  that  you  can  amend  it  by  agreement.  If  it 
is  not  done  by  agreement  I  shall  rule  strictly  in 
accordance  with  the  principles  that  I  have  laid 
down  in  this  matter  of  pre-trial  procedure.  I  think 
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you  are  all  well  advised  of  what  those  are,  and  I 
take  it  you  are  all  antagonistic  to  it.  I  will  explain 
now,  since  this  has  come  squarely  before  me  in  the 
course  of  a  trial,  why  it  is  necessary,  in  my  opin- 
ion, to  handle  the  matter  in  this  way.  If  pleadings, 
as  contemplated  by  the  rules,  are  the  only  guides 
to  what  is  to  be  tried,  then  at  the  trial  everything 
can  come  in  and  there  are  no  lights  upon  which 
tlie  Court  can  guide  in  seeing  what  is  competent  or 
what  is  not  competent,  or  what  is  [229]  material 
and  what  is  not  material  testimony,  or  documents. 
If  we  go  to  a  pre-trial  i:)rocedure,  then  that  must 
be  all-inclusive,  and  the  Court  has  advised  the  at- 
torneys, from  time  to  time,  that  since  the  pre-trial 
procedure  w-as  held  just  prior  to  trial  the  attor- 
neys should  be  fully  advised  as  to  what  contentions 
they  were  going  to  raise,  in  order  that  everybody 
should  know  what  the  issues  were.  Mr.  Maguire 
yesterday  seemed  to  be  much  abused  because  of  the 
fact  that  the  document  was  to  be  ruled  out.  I  call 
your  attention  to  the  fact  that  unless  I  am  to  make 
the  trial  all-inclusive  the  documents  must  be  brought 
to  the  attention  not  only  of  the  Court  but  of  the 
other  side.  It  is  not  the  first  time  that  documents 
have  been  excluded  by  courts  because  they  have 
not  been  noticed  in  the  pleadings  under  the  issues. 
I  have  had  some  excluded  myself  when  I  was  prac- 
ticing,— I  have  no  doubt  that  all  counsel  have, — 
that  is,  pieces  of  testimony  on  which  they  rely  get- 
ting into  the  record.  Mr.  Maguire  claimed  surprise. 
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I  think  that  under  the  formal  pre-trial  procedure 
the  surprise  might  well  be  on  the  other  side.  That 
was  the  first  time  that  the  document  was  brought 
to  their  attention  that  they  had  not  known  about 
previously,  and  if  I  am  required  to  rule  on  the 
question  I  will  strictly  adhere  to  it.  I  think  there 
is  no  manifest  injustice  shown  and  that  I  should 
be  required  to  abide  by  the  document  that  the  at- 
torneys are  agreed  does  settle  the  issue.  That  is 
ruling  squarely.  I  say  that  at  this  time,  because 
there  can't  be  any  doubt  in  my  mind  as  to  what 
necessarily  [230]  must  follow  from  holding  pre- 
trial procedure.  If  you  don't  follow  that  rule,  then 
the  issues  will  come  in  at  large  and  everybody  will 
be  surprised.  Now,  it  may  be  that  the  Circuit  Court 
of  Apjjeals  will  take  a  different  viewpoint,  and 
Vshen  they  do  then  we  will  try  cases  at  large.  But 
I  am  unwilling  to  follow  any  other  guides  than 
strict  application  of  the  pre-trial  order.  I  should 
be  glad  to  be  advised,  and  any  time  I  am  required 
to  do  this  I  am  going  to  put  the  thing  squarely  up 
to  the  Circuit  Court  of  Appeals  on  that  basis,  but 
otherwise,  unless  there  is  a  strict  construction  of 
the  pre-trial  order,  neither  the  Court  nor  the  at- 
torneys will  be  advised  of  what  they  are  trying.  I 
think  in  this  particular  instance  that  there  was  no- 
tice given  as  to  the  raising  of  this  particular  issue. 
If  Mr.  Maguire  is  to  rebut  that  with  other  testi- 
mony, why,  that  field  is  perfectly  open.  If  he 
wanted  to  rebut  any  implications  that  arose  from 
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that  document,  then  I  should  beware  to  exclude  it 

from  the  pre-trial  order. 

Now,  if  you  gentlemen  will  dictate  any  amend- 
ment that  you  wish  to  the  pre-trial  order  to  include 
it  by  consent,  the  Court  will  recognize  it. 

Mr.  Jauregu}':  Might  I  say  one  other  w^ord,  in 
view  of  something  your  Honor  said?  We  do  not 
want  to  wish  to  be  understood  as  agreeing  to  waive 
the  rules  for  any  future  documents  they  might 
bring  in.  We  are  referring  to  this  particular  docu- 
ment. 

The  Court :  That  is  the  ruling  of  the  Court.  You 
make  your  [231]  amendment  now  to  the  pre-trial 
order  by  consent  and  the  Court  will  still  view  the 
!> re-trial  order  as  governing  the  course  of  this 
trial. 

Mr.  Freed:  We  consent  to  that  later 

The  Court:  (Interrupting)  Well,  I  want  you  to 
make  an  amendment  and  include  it  in  the  pre-trial 
order  at  the  present  time;  dictate  it. 

Mr.  Freed :  Let  them  suggest  the  amendment  they 
wish  and  we  will 

The  Court:  (Interrupting)  I  think  that  I  had 
better  make  someone  available  in  my  office  and  you 
can  dictate  the  amendment  to  the  pre-trial  order. 
I  will  take  a  short  recess  while  you  do  that. 

(A  short  recess  was  thereupon  had,  during  which 
the  pre-trial  order  herein  was  amended,  after  which 
proceedings  were  resurued  as  follows:) 
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Mr.  Jaureguy:  Mr.  Deady  take  the  stand  again? 
The  Court:  Yes. 

HANOVER  DEADY, 

one  of  the  defendants  herein,  thereupon  resumed  the 
stand  as  a  witness  in  behalf  of  the  defendants  and 
was  examined  and  testified  further  as  follows : 

Cross  Examination 
(Resumed) 
Mr.  Maguire:  Before  proceeding  further  with 
the  cross-examination  of  this  witness,  the  plaintiff 
now  moves  that  there  be  [232]  stricken  from  the 
record  all  testimony  of  this  witness  with  regard  to 
any  negotiations  had  with  Charlotte  Deady  or  any 
conversations  had  with  his  comisel  or  Mr.  Simon, 
after  the  death  of  Henderson  Brooke  Deady,  with 
regard  to  any  compromise  settlement  or  claims  be- 
tween Charlotte  Howell  Deady  and  this  witness  and 
his  brother,  and  all  testimony  with  regard  to  his 
action  or  failure  to  act  with  regard  to  any  offer 
of  compromise  or  settlement  based  upon  any  alleged 
ignorance  on  his  part  that  Charlotte  Howell  Deady 
w'as  making  any  claim  to  a  two-thirds  interest  in 
the  fee  to  the  property  in  question,  on  the  ground 
and  for  the  reason  that  neither  the  pleadings  nor 
j)re-trial  order  raise  any  issue  with  regard  to  any 
act  or  failure  to  act  on  the  part  of  Charlotte  Howell 
Deady,  but  are  based  upon,  and  solely  upon,  al- 
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leged  actions  and  statements  of  Henderson  Brooke 

Deady. 

The  Court:  The  position,  as  I  understand  it,  in 
the  pre-trial  order  is  that  the  witness  was  relying 
upon  statements  of  Henderson  Brooke  Deady  and 
that  there  were  certain  controversies,  of  which  the 
refusal  of  this  offer  was  one,  that  therefore  re- 
moved it  from  the  case. 

Mr.  Maguire:  My  motion  is  not  directed  to  that, 
your  Honor,  at  all.  As  I  say,  the  answer  and  the 
pre-trial  order  itself  cover  the  question  of  any  al- 
leged estoppel  or  construction,  contemporaneous  con- 
struction, of  the  will,  under  the  rights  of  the  party, 
espoused  by  Henderson  Brooke  Deady.  We  objected 
as  to  the  relevancy  and  competency  of  that,  but 
that  is  plainly  in  [233]  issue.  But  now  what  I  am 
talking  about  is  his  statement  and  testimony  here- 
tofore given  with  regard  particularly,  for  instance, 
to  the  fact  that  if  he  had  Imown  that  Charlotte 
Howell  Deady  was  making  any  claim  to  a  two-thirds 
fee  he  would  have  signed  the  document,  which  is  not 
tendered  by  the  pleadings  and  not  mentioned  in  the 
pre-trial  order,  and  it,  therefore,  is  not  an  issue. 
You  see,  the 

The  Court:  (Interrupting)  Yes,  I  understand 
the  distinction.  I  think  that  that  testimony  tends 
to  rebut  his  claim  of  reliance  upon  the  statements 
of  Henderson  Brooke  Deady,  if  it  does  anything. 
I  therefore  think  the  testimony  is  competent.  [234] 
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Mr.  Maguire:  Then  all  I  can  do  is  renew  my  mo- 
tion. 

Tlie  Court:  Yes.  The  motion  is  denied. 

Mr.  Maguire:  Now  may  I  have  those  two  letters, 
Exhibits  9  and  10. 

Q.  I  hand  you  Exhibit  9  and  ask  you  to  examine 
the  same.  I  might  state,  that  is  the  original  of  the 
carbon  copy  which  was  handed  you  yesterday  after- 
noon. Now,  at  that  time  the  firm  of  Wilbur,  Beckett, 
Howell  &  Oppenheimer  and  Mr.  Ralph  W.  Wilbur 
were  your  counsel,  were  they  not? 

A.     Yes,  sir.  [235] 

Q.  Now,  Mr.  Deady,  on  your  direct  examination 
you  testified  that  at  the  time  that  you  went  to  Mr. 
Wilbur  and  had  him  examine  the  will  of  Lucy 
A.  H.  Deady  you  did  not  understand  or  could  not 
miderstand  as  to  whether  she  was  to  continue  to  get 
the  amomit  that  he,  Henderson  Brooke  Deady,  was 
getting,  or  exactly  what  amount  she  was  to  get, 
or  for  how  long.  What  doubt  was  there  in  your 
mind  as  to  the  length  of  time  that  she  was  to  get 
anything  '^ 

A.  Well,  I  didn't  have  any  definite  idea  as  to 
what  the  whole  thing  was.  I  was  trying  to  find  out 
when  1  went  to  Ralph  Wilbur. 

Q.  Well,  what  question  arose  in  your  mind  at 
that  time  as  to  the  period  of  time  in  which  Char- 
lotte Howell  Deady  would  be  entitled  to  receive  any- 
thing under  the  wilH 
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A.  Well,  I  don't  really  recollect,  except  that 
l)ossibl.y  it  had  to  do  with  the  ten-year  period. 

Q.  In  what  regard?  What  do  you  mean  by  that, 
ten-year  period?  As  to  whether  she  could  get  it 
beyond  the  ten-year  period? 

A.  Yes,  as  to  whether  she  could  get  anything 
beyond  the  ten-year  period.  I  suppose  that  is  what 
I  meant.  Of  course,  I  just  went  up  to 

Q.  (Interrupting)  Of  course,  I  am  not  inter- 
ested in  what  your  [238]  supposition  is,  or  was.  I 
want  to  know  what  arose  in  your  mind  or  what 
question  arose  in  your  mind  or  what  you  meant  as 
to  the  ten-year  period? 

A.  Well,  my  idea  of  the  whole  thing,  as  far  as 
the  ten-year  period  or  not,  was  as  to  how  much  she 
was  supposed  to  get,  because  Henderson  died  with 
a  certain  amount  of  monej^,  and  I  didn't  know 
whether  she  was  entitled  to  two-thirds  of  the  in- 
come, or  whether  she  came  into  it,  or  anything 
about  it.  I  was  wholly  at  sea  about  it,  and  that  is 
the  reason  I  went  to  Mr.  Wilbur. 

Q.  Yes,  but  that  does  not  answer  my  question. 
What  did  you  have  in  mind  as  to  the  length  of  time 
that  she  should  be  entitled  to  receive  anything,  and 
what  did  the  ten-year  period  have  to  do  with  that? 

Mr.  Jaureguy:  I  object  to  that  question  on  the 
groimd  that  he  has  answered  it,  and  counsel  is 

The  Court:   (Interrupting)   Objection  overruled. 

A.  Well,  as  I  have  stated,  as  far  as  the  ten- 
year  period  was  concerned,  I  didn't  know  anything 
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about  it.  I — if  I  can  answer  it  this  way,  I  didn't 
know  whether  she  was  entitled,  for  how  long  a 
I)eiiod,  to  receive  six  hundred  dollars,  or  whether 
she  was  to  receive  any.  I  didn  't  know  anything  about 
it,  the  way  the  will  read,  and  I  was  trying  to  find 
out  about  it.  It  wasn't  a  question  in  my  mind  as 
far  as  any  particular  period.  I  didn't  even  know 
whether  she  was  entitled  to  anything,  as  far  as  that 
is  concerned.  I  didn't  know  whether  she  was  en- 
titled to  six  months,  [239]  or  eight  months,  or  two- 
thirds,  or  anything.  I  was  trying  to  find  out,  that 
is  all.  There  wasn't  anything  definite  in  my  mind, 
trying  to  take  anything  away  from  her.  If  she 
had  something  coming  it  was  perfectly  all  right 
with  me.  That  is  what  I  was  trying  to  find  out. 

Mr.  Maguire:  Well,  didn't  you  raise  any  question 
at  any  time,  or  your  attorney  raise  any  question  for 
and  on  your  behalf,  on  the  proi^osition  that  Hen- 
derson Deady,  having  died  within  the  ten-year 
period  specified  in  the  will,  that  his  widow — he 
could  not  exercise  that  power  in  favor  of  the 
widow  •? 

A.  Oh,  no,  there  wasn't  any  question  that  he 
could  not  exercise  the  power.  There  was  a  question 
of  how  much  and  for  how  long.  I  didn't  understand 
for  how  long.  We  talked  those  things  generally 
over.  I  couldn't  remember  definitely.  As  far  as  that 
is  concerned,  we  had  conversations  in  Mr.  Wilbur's 
office  about  it,  and  that  is  all  I  can  recollect  about 
it.  I  left  it  entirely  up  to  him. 
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Q.  Well,  were  you  present  at  any  conversation 
in  Mr.  Simon's  office  at  which  Mr.  Maguire  and 
one  of  your  attorneys  was  present? 

A.  Yes,  I  recollect  being  there  at  one  time  in 
regards  to  these  stipulations. 

Q.     AVho  was  present,  as  you  recollect? 

A.  Well,  I  recollect  that  you  were  there  and  I 
was  there  and  Mr.  Joseph  Simon  and  Mr.  Wilbur. 
That  is  my  recollection  of  it.  [240] 

Q.     Was  Mr.  Oppenheimer  there? 

A.  I  don't  remember  that.  He  could  have  been. 
I  don't  remember. 

Q.     Was  Mr.  Strong  there  ? 

A.  I  don't  remember  that.  I  don't  remember  him 
being  there.  He  may  have  been.  He  could  have  been. 
I  don't  remember  of  him  being  there. 

Q.  Can  you  give  ns  approximately  the  date  of 
that  conference?  A.     No,  I  can't. 

Q.     Was  it  in  the  summer  of  1933? 

A.  Well,  it  must  have  been  in  1933  some  place, 
because  this  took  place  after  Henderson  died.  If  I 
recollect,  a  date  in  '33. 

Q.  Well,  these  negotiations  continued  on  until 
into  1935,  didn't  they? 

A.     On  this  particular  stipulation  ? 

Q.  As  to  compromising  the  differences  of  anyone, 
the  claims  of  right  between  Charlotte  Howell  Deady 
and  yourself  and  your  brother  Matthew? 

A.     I  wouldn't  want  to  say  the  date.  I  know  they 
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did  continue  for  quite  a  while.  I  didn't  realize  they 

lasted  that  long. 

Q.  Well,  at  the  conference  held  in  Mr.  Simon's 
office,  at  which  you  were  present,  did  you  hear  any- 
one make  any  claim  that  Charlotte  Howell  Deady 
was  entitled  to  receive  none  of  the  income? 

A.  No,  sir,  I  did  not,  and  if  they  did  and  they 
were  rejoresenting  me  I  certainly  had  no  inten- 
tions of  that  fact  at  all,  because  it  states  in  the  will 
she  should  have  a  certain  amomit  of  income  [241] 
for  the  rest  of  her  life. 

Q.  Well,  if  the  will  says  she  should  have  income 
for  the  rest  of  her  life,  then  how  did  any  question 
arise  in  your  mmd  as  to  the  period  for  which  she 
should  receive  anything? 

A.  Well,  I  am  trying  to  tell  you  if  I  said  that 
I  was  just  trying  to  bring  up  the  subject  as  to  what 
she  should  get,  or  how  long,  and  everything  about  it, 
according  to  the  will.  It  wasn't  with  the  idea  of 
estopping  what  she  was  going  to  get. 

Q.  Do  you  remember  either  Mr.  Oppenheimer  or 
Mr.  Wilbur  claiming  that  under  their  construction 
of  the  will  if  Henderson  Brooke  Deady  died  within 
the  ten-year  period  after  his  mother's  death  he 
could  not  exercise  the  power  and  his  widow  would 
be  not  entitled  to  any  income? 

A.  I  don't  remember  any  such  thing.  I  am  not 
saying,  Mr.  Maguire,  that  they  might  not  have  said 
it,  but  I  don't  remember  any  such  thing,  because 
I  had  nothing  in  my  mind  like  that. 
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Q.  Now,  with  regard  to  Charlotte  Howell  Deady 
having-  made  a  claim  or  asserting — when  I  use  the 
word  "claim"  I  don't  mean  putting  anything  in 
writing,  but  you  now  testify  that  you  never  heard 
from  anyone  that  Charlotte  Howell  Deady  was  as- 
sei'ting  that  she  owned  a  two-thirds  interest  in  that 
property  ? 

A.  I  heard  a  rmnor  that  there  was  going  to  be, 
maybe,  a  test  case  to  find  out  whether  she  did  own 
it  or  not.  I  didn't  know  that  she  was  personally 
making  any  claim,  but  that  is  what  I  heard,  that 
there  might  be  a  test  case.  [242] 

Q.     And  when  was  it  that  you  first  heard  that? 

A.  It  was  along  in  1935,  I  believe,  my  best  rec- 
ollection of  it. 

Q.  I  want  to  ask  you  whether  or  not,  prior  to 
April  30,  1934 — and  I  emphasize  the  year  1934,  so 
we  will  have  no  mistake  of  it — ^you  had  not  been 
informed  that  Charlotte  Howell  Deady  might  or 
would  make  a  claim  for  a  two-thirds  fee  simple  in 
that  estate? 

A.  I  never  heard  at  any  time  that  Charlotte 
Howell  Deady  was  going  to  make  a  claim  for  two- 
thirds  of  the  property  itself.  I  did  hear  rumors 
that  there  might  be  a  suit  brought.  The  fact  of  the 
matter  is,  I  heard  that  you  yourself  had  made  a 
statement  that  it  was  too  bad  that  Charlotte  Deady 
died  or  there  would  have  been  a  suit  brought  in  this 
case  by  her. 

Q.     Now^,  I  am  referring 
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A.  (Interrupting)  I  don't  know,  Mr,  Maguire, 
I  wouldn't  know  the  date,  nor  anywheres  near  it.  I 
wasn't  even 

Q.  (Interrupting)  Charlotte  Howell  Deady 
didn't  die  until  1935,  did  she? 

A.     That  is  correct. 

Q.  All  right,  now,  what  I  am  asking  you  about, 
and  I  will  call  to  your  attention  directly,  whether 
or  not  as  early  as  April  30,  1934  you  had  not  been 
apprised,  apprised  by  Robert  H.  Strong,  to  the 
effect  that  Charlotte  Howell  Deady  was  contem- 
plating or  might  make  a  claim  for  a  two-thirds  in- 
terest in  the  jn'operty  itself? 

A.  That  is  who  I  heard  it  from,  that  there  was 
probably  going  [243]  to  be  a  test  case  in  this  by 
Charlotte — that  the  attorneys  were  trying  to  make 
a  test  case  about  it.  What  year  it  was  I  don't  know, 
but  it  was  diirmg  her  lifetime. 

A.     Oh,  yes. 

Q.  And  the  question  was  as  to  whether  or  not 
she  had  a  two-thirds  interest  in  the  estate,  in  the 
property  ? 

A.  Well,  naturally,  that  is  what  she  was  brmg- 
ing  it  for  if  she  brought  one ;  but  let  me  add  this,  I 
also  understood  her  to  say  that  she  understood  what 
Grandmother  Deady  wanted  and  she  wouldn't  bring 
such  a  suit,  by  Mr.  Strong. 

Q.  I  am  asking  you  about  your  conversation 
with  Mr.  Strong.  And  he  told  you  that  prior  to 
April  30,  1934? 
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A,  Oil,  yos.  I  wouldn't  say  the  date,  but  I  know 
he  told  me  that. 

Q.     That  was  before  Charlotte  died? 

A.     That  is  correct. 

Q.  And  while  the  negotiations  for  compromise 
were  going  on? 

A.  Well,  I  didn't  know  that  they  extended  to 
1935,  but  if  they  did  I  naturally 

Mr.  Maguire:  (Interrupting)  Mr.  Bailiff,  may  I 
have  the  exhibit — well,  here  it  is. 

Q.  Well,  I  will  ask  you  this  question:  Wasn't 
it  prior  to  the  second  of  November — the  22nd  of  Oc- 
tober, rather,  1934? 

A.  I  wouldn't  answer  that  directly.  If  the  rec- 
ords show  it,  it  must  have  been.  I  am  not  saying 
it  isn't,  Mr.  Maguire.  [244] 

Q.  Wasn't  it  prior  to  the  time  that  you  declined 
to  sign  Defendants'  Exhibit  G? 

The  Court :  Does  the  witness  know  these  by  num- 
'bers?  Will  you  present  the  document  to  him. 

Mr.  Maguire:  (To  the  Bailiff)  Will  you  present 
the  document  to  him. 

A.     Now,  what  was  the  last  question,  again? 

Mr.  Maguire:  Q.  Didn't  Mr.  Strong  inform  you, 
prior  to  the  22nd  day  of  October,  1934,  that  Char- 
lotte Deady  was  asserting  a  claim  to  an  imdivided 
two-thirds  interest  in  this  property? 

A.  Well,  the  answer  would  be  that,  personally, 
of  my  own  knowledge,  I  don't  remember.  If  this 
shows  that  he  did,  why,  naturally  that  is  true.  I 
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was  in  and  out  all  the  time,  I  was  working,  I  was 
busy;   I   can't   remember  all   those  things.   If  you 
haA-e  got  records  to  show  that  that  is  true,  why, 
it  is  true. 

Q.     You  will  not  say  whether  it  is  true  or  not? 

A.     I  don't  remember. 

Q.  It  is  a  matter  of  fact,  however,  that  prior 
to  the  time  these  negotiations  for  compromise  blew 
u})  Robert  Strong  had  informed  you  that  Charlotte 
Howell  Deady  was  asserting  a  claim  to  a  two-thirds 
fee  simple  estate  or  title  in  this  property? 

A.  Mr.  Bob  Strong  informed  me  that  there 
might  be  a  test  case,  and  that  is  all  that  I  know  of. 
Now,  of  course,  I  assume  that  Charlotte  was  the 
one  bringing  the  test  case,  there  is  no  question  about 
that,  but  that  is  the  way  he  expressed  it  to  me.  [245] 

Q.  But  that  was  before  the  negotiations  for  com- 
promise blew  up,  wasn't  it? 

A.  Well,  to  my  best  recollection,  I  think  they 
were. 

Mr,  Maguire:  That  is  all,  thank  you. 

Redirect  Examination 
By  Mr.  Jaureguy: 

Q.  Now,  I  want  to  get  this  straight.  You  said 
that  Bob  Strong  also  told  you  something  further 
about  Charlotte's  position,  and  what  was  that? 

Mr.  Maguire:  No,  just  a  moment, — the  witness 
didn't  say  that  Bob  Strong  said  that. 

The  Court:  Oh,  yes.  Yes,  he  did,  Mr.  Maguire. 
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]Mr.  Maguire:  I  beg  your  Honor's  pardon.  I 
tliought  1  listened  very  carefully  to  that.  He  said 
he  had  also  heard,  Init  I  didn't  imderstand  him  to 
say  Mr.  Strong  said  that. 

The  Court :  You  refer  to  the  record.  He  said  Mr. 
Strong  told  him. 

Mr.  Maguire:  Well,  I  certainly  didn't  get  it  that 
way. 

Mr.  Jaureguy :  Q.  Now,  you  give  that  whole  con- 
versation, now. 

Mr.  Maguire:  Well,  we  object  to  that  as  being 
irrelevant,  immaterial  and  incompetent,  because 
it  is  not  competent  to  prove,  in  view  of  his  testi- 
mony on  direct  examination  in  which  he  said  that 
he  had  never  heard  of  any  such  claim,  to  prove  that 
he  had  heard  of  such  claim.  Now,  what  he  said  about 
other  matters  [246]  isn't  relevant  and  material. 

Mr.  Jaureguy:  Well,  of  course,  on  other  matters 
entirely,  but  you  can't  cross-examine  a  ^\itness  on 
a  conversation  without  allowing  the  whole  conver- 
sation on  that  subject  matter  to  be  brought  in,  and 
that  is  what  we  are  entitled  to  do  and  that  is  what 
I  am  asking  him  for. 

The  Court :  He  may  answer. 

A.  My  recollection  of  that  is  that  Mr.  Robert 
Strong  told  me  that  there  would  be  a  test  case,  or 
there  was  some  talk  of  a  test  case  being  brought  by 
attorneys  in  the  East  against  the  estate,  and  they 
had  tried  to  prevail  upon  Charlotte  Deady  and  she 
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mentioned  the  fact  that  she  wouldn't  do  it,  because 
she  knew  what  Grandmother  Deady 's  intention  was 
with  regards  to  the  will,  she  was  only  entitled  to 
have  the  income. 

Mr.  Jaureguy:  Q.  Now,  at  the  time  that  Paul 
Deady  died  was  he  living  with  his  wife  ? 

A.     He  was  not,  no,  sir. 

Q.  Can  you  give  us  an  approximation  of  how 
long  they  had  been  living  separate? 

A.  No,  I  can't,  except  that  she  had  filed  a  di- 
vorce proceeding  in  California  and  hadn't  taken 
out  an  interlocutory  decree.  It  was  over  a  period  of 
— I  wouldn't  want  to  say.  It  was  several  years,  at 
an}^  rate,  they  hadn't  been  living  together. 

Q.  And  prior  to  his  death  she  had  filed  these 
divorce  proceedings,  you  say?  [247] 

A.     Beg  your  pardon? 

Q.  And  prior  to  his  death  she  had  filed  these 
divorce  proceedings,  you  say? 

A.     Prior  to  Paul's  death? 

Q.    Yes. 

A.  No,  my  understanding  was  that  she  didn't 
file  any — oh,  yes,  prior  to  his  death  she  had  made 
these  divorce  proceedings.  Is  that  what  you  said? 

Q.  And  she  had  been  living  away  from  Port- 
land how  long,  approximately? 

A.  Oh,  quite  a  while.  I  wouldn't  want  to  say.  I 
think  as  high  as  ten  years,  if  I  remember. 

Q.  You  spoke  about  a  Miss  Brown,  a  nurse,  be- 
ing present  at  the  Alexandra  Court,  some  of  the 
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times  that  you  spoke  to  your  grandmother.  Do  you 
Tvuow   anything   about    Miss   Brown's   whereabouts 
now  ? 

A.  Yes,  the  last  I  remember  she  was  convalesc- 
ing in  a  hospital  at  Salem.. 

Q.     And  what  was  the  nature  of  her  ilbiess? 

A.     Well,  I  understood,  a  nervous  breakdown. 

Q.     That  is,  mental  trouble  of  some  kind? 

A.     Yes,  that  is  what  I  miderstand. 

Mr.  Jaureguy :  I  am  going  to  ask  a  question  that 
I  asked  on  direct,  and  I  believe  it  becomes  compe- 
tent on  account  of  the  cross-examination.  I  want 
your  Honor  to  know  I  am  not  trying  to  [248]  slip 
it  over. 

Q.  Now,  when  you  went  down  to  Joseph  Simon's 
office  immediately  after,  or  as  soon  after,  the  deatli 
of  Henderson  Brooke  Deady,  I  wish  you  w^ould  state 
what  Joseph  Simon  told  you. 

Mr.  Maguire:  Object  to  that  as  being  wholly  in- 
competent, irrelevant  and  immaterial.  I  haven't  in- 
quired of  this  witness  as  to  any  conversations  he 
had  with  Joseph  Simon. 

Mr.  Jaureguy:  Well,  he  has  inquired  of  this  wit- 
ness as  to  the  ideas  that  he  got  with  respect  to  the 
income  to  bo  paid,  and  that  lie  examined  the  will, 
and  I  think  we  are  entitled  to  show  the  source  where 
he  got  these  ideas  that  he  later  communicated  to  Mr. 
Wilbur,  if  he  did. 

The  Court:  Well,  as  I  understood  the  theory  of 
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tliis,  it  wa8  that  he  got  his  ideas  from  Henderson 

Brooke  Deady. 

Mr.  Jaureguy:  No,  that's  the  ideas  on  the  owner- 
ship of  the  property.  We  are  talking  now  about  the 
ideas  of  the  widow  getting  an  income  after  his 
death  and  wli}^  he  went  to  see  Mr.  Wilbur  and 
started  in  this  correspondence  that  they  have  put  in 
evidence  here.  We  don't  claim  anything  from  Mr. 
Simon  about  the  ownershij)  of  the  property, — I 
mean  in  this  respect,  with  respect  to  this  conver- 
sation, we  don't — but  it  is  an  entirely  different  sub- 
ject, and  that  is  the  income  that  he  raised  the  ques- 
tion about. 

The  Court :  Well,  I  think  it  is  opening  up  a  large 
question,  but  I  will  permit  you  to  inquire,  subject 
to  cross-ex-  [248%]  amination. 

Mr.  Jaureguy:     Q.     What  was  said  on  that? 

The  Court:  I  don't  want  anything  except  relat- 
ing to  this  particular  subject. 

Mr.  Jaureguy:  That  is  right. 

The  Court:  I  want  the  witness  to  understand  tliat. 

Mr.  Jaureguy:  That  is  right.  That  is,  relating  to 
the  subject  of  the  income  that  was  being  sent 

Mr.  Maguire:  (Interrupting)  May  it  be  under- 
stood that  our  objection  will  run  to  this  course  of 
testimony,  without  the  necessity 

The  Court:     (Interrupting)     Yes. 

A.  This  was,  of  course,  at  a  time  shortly  after 
Henderson  died,  as  I  understand  your  question 
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Mr.  Jaureguy:  (Interrupting)  Yes,  that  is 
right. 

A.  (Continuing)  — and  I  went  down  to  see  Mr. 
Simon,  just  in  a  general  way,  just  to  talk  to  him 
about  the  general  situation,  and  in  our  conversation 
there  he  made  the  remark  that  they  were  getting 
too  nuich  money  back  there,  which  I  took,  of  course, 
to  be  both  Amalie  and  Charlotte  Deady,  and  I 
didn't  know  really  what  he  meant  and  I  asked  him 
what  we  should  do  about  it,  and  he  said,  *'I  can't  do 
anything,  Hanover.  I  am  the  executor  of  the  will. 
You  will  have  to  see  somebody  else" — and  so  that 
was  what  started  my  train  of  thought.  I  didn't  even 
get  what  he  meant,  and  that  is  the  reason  I  went  to 
Ralph  Wilbur,  to  find  [249]  out  just  exactly,  after 
I  had  looked  over  the  will  and  kind  of  wondered 
what  it  was  all  about. 

Mr.  Jaureguy:  That  is  all. 

Mr.  Maguire :  I  now  move  to  strike  the  testimony 
of  this  witness  as  to  the  conversation  this  witness 
had  with  Joseph  Simon,  and  particularly  with  re- 
gard to  what  Joseph  Simon  said  his  thoughts  and 
opinions  were,  as  being  wholly  immaterial,  irrele- 
vant and  incompetent  in  this  case,  and  not  binding 
ujjon  i)laintiff,  not  tending  to  prove  or  disprove 
anything  in  this  case,  purely  hearsay,  but  not  within 
any  exception  to  the  hearsay  rule. 

The  Court:  The  theory  on  which  this  testimony 
is  acbnitted  is  the  extent  to  which  the  ^^dtness 
Ijlaced  a  reliance  on  the  statements  of  Henderson 
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Brooke  Deady  and  whether  or  not,  as  I  understand 
it,  he  did  rely  on  them  to  the  extent  of  taking  other 
positions  that  he  would  not  have  taken  under  other 
circumstances.  I  think  that  the  statement  of  Mr. 
Simon  is  not  of  weight  otherwise  than  that,  except 
as  to  the  effect  it  had  on  the  mind  of  the  witness. 

Mr.  Jaureguy :  That  is  the  entire  purpose  of  it. 

The  Court:  Yes.  So,  therefore,  I 

Mr.  Jaureguy:  (Interrupting)  In  offering  it, 
I  did  it  on  the  assumption  that  it  was  not  admissible 
on  direct,  because  your  Honor  ruled  it  out;  it  was 
only  admissible  on  account  of  what  was  brought  out 
on  cross  examination,  and  on  cross  examina-  [250] 
tion  he  tried  to  get  this  witness  to  say  that  he  had 
certain  definite  theories,  right  down  to  the  very 
dollar,  and  in  order  to  show  what  the  state  of  his 
mind  was  and  the  source  of  his  information,  other- 
wise the  inference  might  be  drawn  that  Mr.  Simon 
went  and  laid  out  an  entire  plan  and  his  whole 
theory,  and  I  wanted  to  show  just  exactly  what  he 
said,  because  this  counsel  attempted  to  get  the  wit- 
ness to  say  right  down  to  a  dollar  and  the  year  and 
the  amount  of  money.  That  was  the  only  purpose 
of  it,  and  it  was  entirely  on  account  of  this  cross- 
examination. 

Mr.  Maguire:  May  it  please  your  Honor,  the 
question  was  asked  on  direct  examination  about 
some  testimony  given,  and  my  cross  examination  of 
this  witness  was  limited  to  that  particular  matter. 
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Mr.  Jaureguy :  I  am  not  questioning  the  propriety 
of  the  cross-examination  at  all. 

Mr.  Maguire:  I  am  not  suggesting  you  are. 

The  Court:  I  will  settle  this.  I  will  deny  the 
motion. 

Mr.  Maguire:  It  is  now  tw^elve-thirty.  I  may  say 
to  your  Honor  that  I  only  have  one  more  question  I 
want  to  ask  on  recross.  Unfortunately,  however,  it 
must  be  based  upon  the  transcription  of  a  short- 
hand note  I  made  of  an  exhibit  hurriedly  last  night. 
It  will  take  me  a  moment  or  so  to  get  it  out  so  I  can 
read  it  accurately.  I  am  willing  to  do  it  now,  if 
your  Honor  mil  give  me  just  a  moment,  or  I  can 
do  it  afterwards. 

The  Court :  No,  we  might  as  well  do  it  now.  [251  ] 

Mr.  Maguire:  It  won't  take  me  but  a  moment. 

Recross  Examination 

Q.  Now,  I  w^ant  to  ask  you  further  with  regard 
to  the  conversation  had  with  Robert  H.  Strong  a 
few  days  prior  to  April  30,  1934.  I  ask  you  whether 
or  not  you  did  not  say  to  him,  in  substance  and 
effect,  that  you  were  disturbed  about  the  possibility 
of  Mrs.  Deady  laying  claim  to  two-thirds  interest  in 
the  property,  and  at  that  time  did  not  Mr.  Robert 
Strong  say  to  you  that  such  was  very  likely  to  be 
the  case,  or  words  of  like  tenor  and  effect? 

A.  I  never  made  any  such  statement  as  that.  My 
testimony  is  that  he  did  tell  me  at  one  time — I  am 
not  trying  to  say  the  date,  or  when  it  was ;  it  was  up 
in  his  office — that  there  would  be — that  Charlotte 
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Deady's  attorneys  were  trying  to  get  a  test  case; 
she  wouldn't  listen  to  it,  because  she  knew   what 
Grandmother  Deady 's  intentions  were. 

Q.     And  was  that  all  the  conversation? 

A.  The  whole  conversation.  My  recollection  of  it 
was  of  the  income,  and  Mr.  Strong  told  me,  then 
and  there,  that  (Jharlotte  Deady  was  entitled  to  two- 
thirds  of  the  income  of  that  estate,  under  the  will, 
he  was  going  to  see  that  she  got  it.  I  remember  that 
part  of  it.  The  fact  of  the  matter  is,  the  whole  argu- 
ment was  on  the  income,  as  I  remember  it,  and  then 
just  telling  me  about  this  test  case  might  come  up. 

Q.  Was  there  anything  said  by  you  as  to  whether 
or  not  Charlotte  Howell  Deady 's  heirs,  when  she 
died,  might  make  claim  to  a  two-  [252]  thirds  inter- 
est in  the  estate? 

A.  I  have  no  recollection  of  it  at  all.  I  am  sure 
there  didn't. 

Q.    You  are  sure  it  didn't? 

A.  Pretty  sure  tliere  didn't.  I  have  no  recollec- 
tion of  it  at  all. 

Mr.  Maguire:  That  is  all,  thank  you. 

Mr.  Jaureguy:  That  is  all. 

(Witness  excused.) 

The  Court:  Suspend  until  two  o'clock. 
(Whereupon,  at  12:30  o'clock  P.  M.,  Thursday, 
January  23,  1941,  a  recess  was  had  until  2:00  P.  ^I.) 

[253] 
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AFTERN00x\  SESSION 
2:05  P.  M. 

Mr.  Freed:  We  will  call  Miss  Murch. 

JESSIE  MUECH 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendants  herein  and  was  examined  and  testi- 
fied as  follows: 

The  Clerk:  Please  state  your  name. 

A.    Jessie  Murch. 

The  Clerk :  Spell  the  last  name. 

A.     (Spelling)     M-u-r-c-h. 

(The  witness  was  then  duly  sworn.) 

Direct  Examination 

By  Mr.  Jaureguy: 

Q.     Miss  Murch,  where  do  you  live? 

A.     I  live  at  the  Alexandra  Court  Hotel. 

Q.  And  you  have  lived  in  Portland  for  some 
time,  have  you?  A.     Many  years. 

Q.  Now,  were  you  related  to  Mrs.  Lucy  A.  H. 
Deady? 

A.     Mrs.  Deady  was  my  aunt,  my  mother's  sister. 

Q.  And  were  you  acquainted  with  her  during 
her  lifetime? 

A.     Oh,  I  lived  with  her  many  years. 

Q.  And  could  you  tell  us  when  you  lived  with 
her? 

A.  It  was  in  the  fall  of  1893,  I  think,  that  I 
went  to  live  with  Mrs.  Deady,  after  Judge  Deady 's 
death. 
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Q.     And  how  long  did  you  live  with  her?  [254] 

A.  Well,  we  were  in  the  same  apartments  some 
six  or  seven  years. 

Q.     And  after  that 

A.  (Interrupting)  And  after  that,  at  two  or 
three  different  times,  I  lived  in  the  same  hotel,  but 
not  in  the  same  apartments. 

Q.     And  what  hotel  was  that? 

A.  It  was — then  it  was  known  as  the  Hohart- 
Curtis.  It  was  where — it  is  now  The  Jeanne  d'Arc. 

Q.  And  could  you  tell  us  about  when  you  and 
she  lived  at  the  Hobart- Curtis  ? 

A.  Well,  I  lived  with  Mrs.  Deady  at  that  build- 
mg  over  here  w^hich  was  then  known  as  The  Hill, 
and  later  it  was  changed  to  The  Hobart-Curtis. 

Q.  That  is,  is  that  where  you  were  living  from 
1893  for  six  or  seven  years,  when  you  say  you  lived 
with  her  %  A.    Yes. 

Q.  And  thereafter  in  the  same  building  but  in 
different  apartments?  A.     Yes. 

Q.     And  how  long  did  that  continue? 

A.     Oh,  several  years ;  three  or  four,  I  think. 

Q.     And  then  thereafter  where  did  you  live? 

A.  Thereafter  I  went  to  the  Alexandra  CouH  in 
May  of  1922,  and  I  lived  there — I  am  still  liviug 
there,  but  I  was  there  at  the  time  Mrs.  Deady  died. 

Q.     And   where  did  she  live   during  that   time? 

[255] 

A.  She  lived  at  Alexandra  Court,  i]i  nuotlior 
apai-tment. 
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Q.  Now,  during  that  period  after  you  ceased 
living  in  the  same  apartment  together  did  you  see 
her  !  A.     Oh,  I  saw  her  very  frequently. 

Q.  Could  you  give  us  some  idea  about  how  fre- 
quently ? 

A.  When  1  went  to  Alexandra  Court,  after  I 
went  there  in  1922,  I  was  pretty  near — I  practically 
went,  to  see  my  aunt  every  day. 

Q.  So  I  take  it,  then,  that  at  least  from  1893  on 
you  saw  your  amit  very,  very  frequently? 

A.     Yes. 

Q.     And  were  you  acquainted  with  ]ier  children? 

A.     Oh,  yes. 

Q.     And  who  were  they? 

A.  Well,  Ned, — Edward  Deady,  and  Paul,  and 
Henderson. 

Q.    And  with  her  grandchildren?  A.     Yes. 

Q.  You  were  acquainted  with  them,  too,  you 
say  ?  A.    Yes. 

Q.  Now,  at  any  time  during  the  time  from  1893 
on  did  Mrs.  Deady,  Mrs.  Lucy  Deady,  your  aunt, 
ever  discuss  with  you  how  she  desired  or  intended 
to  have  her  property  go  after  her  death? 

Mr.  Maguire:  Object  to  that  as  being  incompetent 
evidence  to  prove  any  issue  in  this  case,  either  to 
prove  intent — or  further  incompetent  as  it  is  not 
receivable  to  vary,  alter,  or  [256]  to  construe  the 
last  will  and  testament  of  the  testator,  Lucy  A.  H. 
Deady. 


vs.  Richard  Ho^vell  383 

(Testimony  of  Jessie  Murch.) 

The  Court:  This  is  a  preliminary  question.   She 
may  answer  this  question. 

A.    Yes,  Mrs.  Deady 

Mr.  Jaureguy:  (Interrupting)  I  think  you 
may  answer  it  Yes  or  No. 

A.    Yes. 

Q.  And  could  you  give  us  an  idea  as  to  the  time, 
say  the  first  time  that  she  discussed  that? 

Mr.  Maguire:  May  we  have  the  same  objection? 

The  Court:  She  may  answer. 

A.  Well,  all  through  the  years  she  spoke  of  the 
I)roperty  going  to  her  grandsons  eventually. 

Q.  Well,  I  mean  at  the  time.  Now,  I  wish  you 
would  state 

The  Court:  (Interrupting)  That  last  answer 
is  stricken. 

Mr.  Jaureguy:  Except  the  part  "all  through  the 
years". 

The  Court:  Well,  the  whole  answer  is  stricken. 
Proceed  and  ask  her  again. 

Mr.  Jaureguy:  Q.  The  question  that  I  would 
like  to  have  you  answer,  as  nearly  as  you  can.  Miss 
Murch,  if  you  can  remember  about  when  the  first 
time  that  she  began  talking  on  that  subject  was? 

A.  Well,  I  don't  know  that  I  can  remember 
exactly  the  first  time,  but  she  frequently  spoke  of 
her  desire  for  it  to  go  to  Hanover [257] 

The  Court:  (Interrupting)  Just  a  moment, 
please.  Just  confine  your  answer  to  time. 
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Mr.  Jaiireguy:     Q.     We  are  asking  for  the  time. 

A.     Yes. 

Mr.  Maguire:  We  move  that  the  answer  that  she 
made  ))e  stricken. 

Tlie  Court:  Well,  I  don't  think  there  was  any.  I 
think  I  stopped  the  witness  in  time. 

Mr.  Jaiireguy:  Q.  Well,  now,  yon  started  to 
live  with  her  in  1893.  Could  you  give  us  an  idea 
liow  long  after  that,  or  any  way  you  can  fix,  per- 
haps, the  first  time  that  she  spoke  about  it,  if  it  is 
possible  for  you  to  do  it? 

A.  I  don't  think  it  is  possible  for  me  to  fix  the 
time,  after  so  many  years. 

Q.     Nor  even  the  approximate  time?         A.     No. 

Q.  Now,  I  wish  you  would  tell  us  what  she  said 
on  those  occasions. 

Mr.  Maguire:  We  object  to  this  question  on  the 
gromid  that  it  is  wholly  incompetent  to  prove  or 
dis])rove  any  issue  of  this  case,  that  it  is  hearsay,  it 
is  incompetent,  because  the  testamentary  intent  of 
the  testator  may  no  be  proved  by  oral  testimony, 
nor  can  a  will  be  construed  by  oral  testimony  as  to 
what  the  testator  may  from  time  to  time  or  at  any 
time  have  said  with  regard  to  intent  or  desire.  [258] 

'J'he  Court:  Do  you  wish  to  argue  at  some  length 
now  ? 

Mr.  Jaureguy:  Well,  it  would  be  rather  an  ex- 
tended argument.  Some  of  the  evidence  has  already 
gone  in.  I  would  say  if  we  can  defer  it  until  some 
later  time, 
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The  Court:  (Interrupting?)  The  evidence  is  re- 
jected. It,  may  be  put  in  the  record  under  the  rule. 
I  tliink  I  have  ruled  each  time  definitely  on  that. 

Mr.  Jaureguy:  No,  I  did  not  so  understand.  I 
understood  that  you  reserved  ruling  on  it. 

The  Court:  Well,  this  question  I  don't  think  I  am 
in  much  doubt  on.  You  may  make  an  argument  on 
it,  if  you  wish.  I  think  I  ruled  on  the  previous  evi- 
dence on  this  particular  question  before  definitely. 

Mr.  Jaureguy :  You  mean  rejecting  it  and  putting 
it  in  imder  the  rule? 

The  Court:  Yes. 

Mr.  Jaureguy:  Well,  the  argument  that  I  make 
will  be  more  extensive  than  what  I  have  in  the 
books  here. 

The  Court:  Well,  you  said,  Mr.  Jaureguy,  that 
you  wanted  to  argue  the  question.  Now,  I  will  do 
either  way  you  wish.  If  you  want  to  argue  it,  I  will 
reserve  ruling  until  you  argue  it. 

Mr.  Jaureguy:  Well,  I  would  prefer  that,  al- 
though I  will  say  that  on  just  a  few  moments  notice, 
if  your  Honor  desires  to  have  argument,  I  Avill  be 
glad  to  do  that.  But  I  would  prefer  that  you  reserve 
ruling  imtil  later.  [259] 

The  (^ourt:  Then  the  evidence  will  go  in  subject 
to  the  objection.  I  will  rule  later. 

Mr.  Jaureguy:  Q.  Now,  do  you  remember  the 
question.  Miss  Murch? 

A.     You  asked  me  the  fii'st  time,  if  T  could  re- 
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iiieniber  the  first  time  that  Mrs.  Deady  said  this 

to  me. 

Q.  Since  you  answered  that  question,  do  you 
have  a  different  answer?  Do  you  recall  the  first 
time  ?  A.    No. 

Q.  The  question  now  is,  state  what,  was  said  on 
these  various  occasions. 

Mr.  Maguire :  I  take  it  that  it  is  not  necessary  for 
nie  to  renew  my  objection. 

The  Court:  No. 

Mr.  Maguire:  That  we  may  have  a  rimning  ob- 
jection with  regard  to  any  statements  with  regard 
to  intent,  testamentary  intent,  or  disposition  of  the 
property. 

The  Court:  Yes. 

A.     Well,  I  don't  know^  that,  I  could  say 

The  Court:  (Interrupting)  Any  declaration  of 
the  testator. 

Mr.  Maguire:  Yes. 

A.  Well,  Mrs.  Deady  expressed  the  opinion  that 
the  property  would  eventually  go  to  Hanover  and 
Matthew. 

Mr.  Jaureguy:  You  say  she  frequently  ex])i'cssed 
tjiat  opinion? 

A.    Yes,  that  was  it.  [260] 

Q.  Now,  do  you  remember  when  Paul  Deady 
died?  A.    Yes. 

Q.  Now^,  would  you  say  whether  or  not  she  ex- 
pressed that  opinion  prior  to  his  death? 

A.    Yes. 
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Q.     Did  Paul  Deady  ever  have  any  children? 

A.     Not  any. 

Q.  And  after  his  death  did  she  ever  express  her- 
self? A.    Yes. 

Q.     And  after  his  death  what  did  she  say? 

A.  She  said  it  was  between — may  I  say  this, 
that  it  was  between  May,  1922  and  sometime  before 
her  death  in  1923  that  she  said  to  me  that  eventually 
the  property  would  go  to  Hanover  and  Matthew. 

Q.  Now,  did  she  ever  express  any  expression  of 
feeling  that  she  might  have  with  respect  to  Hanover 
and  Matthew,  or  either  of  them?  A.     Oh,  yes. 

Q.     What  did  she  ever  say  along  that  line? 

A.  She  showed  a  great  deal  of  interest  and  af- 
fection for  her  grandsons. 

Q.     And  did  she  ever  talk  to  you  about  them? 

A.     Oh,  yes. 

Q.  And  can  you  give  us,  just  generally,  the  sub- 
ject matter  of  those  conversations?  [261] 

A.  Well,  that  was  the  trend  of  it,  that  she  was 
extremely  interested  in  them  and  in  their  future. 

Q.  And  could  you  tell  us  about  how  far  back 
those  conversations  went? 

A.  Well,  from  1893  on,  when  the  children  were 
little. 

Mr.  Jaureguy:  You  may  take  the  witness. 

Mr.  Maguire:  No  cross-examination. 

Mr.  Jaureguy :  That  is  all,  Miss  Murch. 
(Witness  excused.) 

Mr.  Jaureguy:  We  will  call  Miss  Catlin.  [262] 
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BLANCHE  CATLIN 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendants  herein  and  was  examined  and  testi- 
fied as  follows: 

The  Clerk:  Please  state  your  name. 

A.    Blanche  Catlin. 

The  Clerk:  Blanche  Catlin? 

A.    Yes. 

The  (Uerk:  Spell  the  last  name,  please. 

A.     (Spelling)     C-a-t-1-i-n. 

(The  witness  was  then  duly  sworn.) 

Direct  Examination 

By  Mr.  Jaureguy: 

Q.     Miss  Catlin,  you  live  in  Portland? 

A.     No,  I  live  in  Seaside. 

Q.     And  did  you  ever  live  in  Portland? 

A.  I  lived  in  Portland  most — except  seven  years 
of  my  life.  I  have  lived  in  Seaside  that  time. 

Q.    And  those  seven  years  were  when? 

A.     From  '34  to  '41. 

Q.  And  prior  to  that  time  you  lived  in  Portland 
during  your  entire  life  ?  A.     Entire  life. 

Q.  Now,  were  you  in  any  way  related  to  Mrs. 
Lucy  A.  H.  Deady? 

A.     I  was  her  niece.  She  was  my  mother's  sister. 

[263] 

Q.     Aiid  what  relation  are  you  to  Miss  Murch? 

A.     Cousin. 

Q.  And  you  were  acquainted  ^\ith  Mrs.  Deady, 
in  addition,  were  you?  A.  'With  Mrs.  Deady? 
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Q.     Yes. 

A.  Yes,  indeed.  I  lived  with  her  for  several 
years. 

Q.  And  can  you  tell  us  when  it  was  that  you 
lived  with  her? 

A.  I  lived  with  her  at  Alexandra  Court  from — 
well,  it  was  during  the  war.  It  was  either  '17  or  '18, 
I  think,  that  I  moved  there,  until  '20  or  '21.  I 
moved  away  from  Aunt  Lucy  soon  after  Paul  died. 

Q.     I  see. 

A.  Of  course,  she  had  to  have  a  companion.  And 
then  I  had  lived  with  her  before  that,  at  the  Hobart- 
Curtis,  Virginia  Hill. 

Q.  And  can  you  tell  us  about,  when  it  w^as  that 
you  lived  with  her  before  that? 

A.  It  was  1913,  I  am  very  sure, — it  might  have 
been  1912;  I  think  it  was  1913 — ^until  I  moved  to 
the  Court. 

Q.     Did  you  move  together,  you  and  Mrs.  Deady  ? 

A.    Yes. 

Q.     So  you  lived,  then,  with  her  from   '13 

A.  (Interrupting)  I  had  been  living  with  her 
before. 

Q.  So  you  lived  with  her  from  about  1913  un- 
til  

A.  (Interrupting)  Until  we  moved  to  the 
Court,  which  was  in  [264]  1917  or  '18,  I  am  not 
quite  sure  which. 

Q.  And  at  Alexandra  Court  did  you  live  with 
her?  A.    Yes. 
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Q.  So  then  was  that  continuous — you  lived  ^vith 
her  from  about  1913  imtil  about  1920  or  '21? 

A.    Yes. 

Q.  During  the  time  that  you  lived  with  her  was 
Miss  Murcli  also  living  with  her? 

A.  No,  she  wasn't  living  with  her  at  that  time. 
She  had  lived  with  her  before. 

Q.  Now,  during  any  of  this  period  of  time  when 
you  were  living  with  her  did  she  ever  discuss  with 
you  what  she  wished  to  have  done  with  her  property 
after  her  death?  A.     I  remember 

Mr.  Maguire:  (Interrupting)  Pardon  me — just 
a  moment — May  we  interpose  the  same  objection  to 
this  line  of  testimony  that  we  did  to  that  of  the 
preceding  witness,  to  any  declarations  or  statements 
by  Lucy  A.  H.  Deady  with  regard  to  her  property, 
disposition  of  her  will  or  any  provision? 

The  Court:  Yes,  any  declaration  of  testamentary 
purpose. 

A.     I  didn't  understand  that. 

Mr.  Jaureguy:  Q.  Well,  you  mean  you  didn't 
understand  the  question,  or  what? 

A.     Was  there  anything  for  me  to  answer? 

Q.    Yes.  [265] 

A.     I  didn't  hear  what  he  said. 

Q.  You  may  answer  the  question, — that  is  the 
result  of  it. 

A.     Oh,  the  question  that  you  asked  me? 

Q.    Yes. 
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A.  Yes,  she  did,  definil:ely,  at  one  time.  Of 
course,  I  heard  her  insinuate  the  same  thing  many 
times,  but  one  time  definitely,  after  Matthew  had 
been  there,  he  left 

Q.  (Interrupting)  I  wonder,  before  you  tell 
us,  if  you  could  tell  us  when  that  would  be? 

A.     This  was  at  the  Alexandra  Court. 

Q.    If  you  could  fix  the  time,  about  the  time? 

A.  Oh,  I  don't  know  what  time,  but  it  was  some- 
time between  1917  and  1920. 

Q.     Yes.  All  right,  you  may  proceed  and  tell  us. 

A.  And  after  Hanover  had  gone  she  said,  ''Well, 
that  is  where  I  certainly  want  my  money  to  go,  to 
those  two  boys",  and  that  is  the  only  time  I  ever 
remember  of  her  saying  definitely  anything  like 
that. 

Mr.  Jaureguy:  Now,  I  wonder  if  I  could  have  the 
first  part  of  the  answer.  I  think  there  was  a  little 
inconsistency  there.  I  am  not  sure  of  it. 

The  Court:  Yes;  she  said  Hanover  at  one  time 
and  Matthew  another. 

Mr.  Jaureguy :  Yes,  that  is  it.  Now,  was  that  after 
Hanover  had  been  there,  or  after  Matthew  had  been 
there?  [266] 

A.     Matthew. 

Q.  Did  she  ever  talk  about  this  property  where 
formerly  was  her  home? 

A.     Yes,  she  often  talked  of  it. 

Q.     Is  that  the  property  down  at 
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A.  (Interrupting)  That  is  the  property  that 
she  owned  at  the  time  of  her  death. 

Q.     Down  at  Broadway  and  Alder  Street? 

A.     Yes. 

Q.     And  what  did  she  say  about  that? 

A.  Well,  I  don't  know.  It  had  been  so  long  since 
she  had  lived  there  that  she  just  talked  of  it  as 
property  that  she  expected  to  make  her — that  she 
expected  to  have  to  leave  to  her  children. 

Q.  Well,  did  she  say  anything  about  where  she 
wanted  that  property  ultimately  to  go? 

A.  Yes ;  that  is  really  the  only  property  she  had, 
I  think. 

Q.     And  what  did  she  say  about  it? 

A.  That  that  is  the  property  she  wanted  to  go 
to  her  grandsons  eventually. 

Q.  Now,  was  that  said  once  or  on  more  than  one 
occasion  ? 

A.  That  is  the  only  time  that  I  ever  heard  her 
say  it  definitely,  although  she  insinuated  it  all  the 
time. 

Q.  Well,  I  wonder  if  it  would  be  possible  for 
you  to  give  us  the  statements  she  made  that  you  say 
insinuated,  or  could  you  [267]  do  that? 

A.     Oh,  I  couldn't  recall  anything  else. 

Q.     Now",  did  you  know  Henderson  Deady? 

A.     What  was  it? 

Q.     Did  you  know  Henderson  Deady? 

A.    Yes,  I  did  know  him.  We  grew  up  together. 
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Q.  And  during  this  time  that  you  were  living 
with  your  aunt  where  was  Henderson? 

A.  Well,  of  course,  Henderson  wasn't  living  in 
Portland  that  time.  He  moved  away  from  Portland 
when  he  was  a  very  yomig  boy. 

Q.  And  was  he  living  here  any  of  that — I  mean 
after  he  moved  away  when  he  was  a  young  boy,  did 
he  ever  move  back  to  live  here? 

A.  He  never  visited  here  while  I  was  with  Mrs. 
Deady,  no,  as  far  as  I  remember  now. 

Q.  So  that  during  the  time  you  were  with  Mrs. 
Deady  you  don't  recall  ever  having  seen  Hender- 
son, is  that 

A.  (Interrupting)  No,  he  didn't  come  out  very 
often;  veiy  seldom. 

Q.     I  am  sure  I 

Mr.  Maguire :  I  move  that  that  be  stricken  as  un- 
responsive, the  question  of  whether  she  saw  him. 

The  Court:  I  think  it  is  all  right.  You  can  de- 
velop tliat  by  cross-examination,  if  you  wish. 

Mr.  Jaureguy:  Q.  Prior  to  1913  had  you  ever 
lived  with  Mrs.  Deady?  [268] 

A.  I  had  never  lived  with  her,  except  as  she  had 
lived  at  our  house  once  for  a  few  years,  soon  after 
Judge  Deady  died. 

Q.  Was  that  immediately  after  Judge  Deady 
died,  or  was  that  some  other  time  ?  I  didn  't  quite  get 
when  she  lived  with  you  the  first  time. 

A.  It  was  after  Judge  Deady  died.  I  don't  know 
how  much  after.  It  was  before  1920,  I  know — no,  it 
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wasn't,  either,  it  was  after  19 — I  am  confused.  I 

don't  know. 

Q.    Yes. 

A.  I  can't  remember  whether  it  was  before  my 
father  died  or  not. 

Mr.  Jaureguy :  I  see.  You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Maguire: 

Q.  I  understood  you  to  say,  Miss  Catlin,  that 
Dr.  Henderson  Brooke  Deady  had  moved  away 
from  Portland  when  he  w^as  a  very  yoimg  man? 

A.  Yes,  he  went  when  he  was  just  in  his  boy- 
hood, really.  He  went  to  a  preparatory  school  in  the 
East. 

Q.  And  from  1913  until  1922  did  I  understand 
you  to  say  he  never  came  back  to  Portland  ^ 

A.  As  I  remember  it,  he  did  not,  although  he 
may  have.  I  wouldn't  be  sure  of  it.  He  was — let  me 
see — no,  I  don't  remember  his  ever  being  out  here 
during  that  period,  but,  as  I  say,  I  am  not  positive 
about  it. 

Q.  Do  I  understand  you  to  testify  that  he  did 
not  see  his  mother  [269]  any  time  from  1913  until 
the  time  of  her  death'? 

A.  No,  he  was  out  here  after  I  left  Mrs.  Deady. 
No,  let  me  see — just  before  I  went  to  Mrs.  Deady 's, 
I  guess. 

Q.     Well,  you  ^vent  there  in  1913. 

A.     I  went  there  in  1913,  and  I  think  it  must 
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have  been  about  1909  or  1910  that  he  was  out,  but  I 
can't  give  the  dates  exactly.  I  just  remember  where 
I  was  living  at  that  time. 

Q.  Well,  let  me  ask  you  this  question:  Am  I 
correct  in  understanding  you  to  say  that  you  don't 
know  that  he  ever  saw  his  mother  from  1913  until 
1922? 

A.  Not  to  my  knowledge,  but  I — no,  I  can't 
swear  to  that,  because  I  may  be  mistaken  on  it. 

Mr.  Maguire:  I  see.  That  is  all,  thank  you. 

Mr.  Jaureguy:  I  think  that  is  all. 

A.     Is  that  all? 

Mr.  Jaureguy:  Yes,  that  is  all,  thank  you. 
(Witness  excused.) 

Mr.  Jaureguy:  Call  Mrs.  Ariel  Deady.  [270] 


ARIEL  DEADY 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendants  herein  and  was  examined  and  testi- 
fied as  follows: 

The  Clerk:  Please  state  your  name? 

A.     Ariel  Deady. 

The  Clerk:  Spell  the  first  name. 

A.     (Spelling)     A-r-i-e-1. 

(The  witness  was  then  duly  sworn.) 
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Direct  Examination 

By  Mr.  Jaureguy: 

Q.     Your  name  is  Mrs.  Ariel  Deady  f 


Yes. 

And  you  live  in  Portland?  A.    Yes. 

And  you  have  lived  here  about  how  long? 
Well,  I  have  lived  here  since  1900. 
And  your  husband's  name  is  what? 
Hanover  Deady. 

That  is  one  of  the  defendants  in  this  case  ? 
Yes. 

And  you  and  Hanover  have   been   married 
long? 
We  were  married  in  June,  1925,  the  first  day. 
Now,  how  long  had  you  known  him  before 


A. 
Q. 

Q. 

A. 

Q- 

A. 

Q. 

A. 

Q. 

how 
A. 

Q. 

that? 

A.  Well,  I  met  Hanover  the  first  year  I  went  to 
high  school,  [271]  and  I  think  it  was  in  1910,  '09 
or  '10. 

Q.  And  were  you  acquainted  with  his  grand- 
mother, Lucy  A.  H.  Deady?  A.     Yes,  I  was. 

Q.  And  when  did  you  first  become  acquainted 
with  her  ? 

A.  Well,  I  couldn't  say  exactly,  but  think  ])os- 
sibly  I  had  known  him  about  two  years  the  first 
time  he  took  me  to  see  her. 

Q.     And  when  was  that? 

A.     Well,  I  would  say  that  it  was  in  '12  or  '13. 

Q.     In  '12  or  '13  you  first  met 
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A.  (Interrupting)  Yes.  The  reason  I  can  say 
that,  it  was  at  that  time  that  I  went  away  from 
home  to  teach  school,  in  September  of  1913,  and  I 
had  been  to  see  her  before  that,  because  I  corre- 
sponded with  her  while  I  was  teaching  school  in 
Eastern  Oregon. 

Q.    Were  you  teaching  school  in  1913? 

A.  I  started  teaching  school  in  1913,  right  out  of 
high  school,  when  I  graduated  from  high  school. 

Q.  Then  I  wish  you  would  tell  us  ;\bout  your 
acquaintance  with  Mrs.  Deady,  his  grandmother, 
about  how  well  you  became  acquainted  with  her. 

A.  Well,  she  was  living  at  the  Hobart-Curtis,  I 
believe  it  was  called,  when  I  fii'st  met  her,  and  Han- 
over took  me  the  first  time  one  evening  to  see  her, 
and  I  was  rather  young  and  I  was  ver}'  nervous, 
because  she  seemed  like  a  very  fine  old  lady  and 
[272]  I  was  afraid  I  might  not  appear  just  as  nice 
as  she  might  think  I  should,  but  she  made  me  feel 
so  at  home  immediately  and  was  so  sweet  to  me  that 
I  became  very  much  attached  to  her  on  my  first 
acquaintance.  But  I  don't  remember  of  seeing  her 
but  more  than  once  or  twice  before  I  went  away  to 
Eastern  Oregon  to  teach  school,  but  every  year 
when  I  wovdd  come  back  in  the  summer  or  at  (Christ- 
mas time  I  would  go  to  see  Mrs.  Deady,  and  often 
I  would  be  invited  to  have  a  bite  to  eat  witli  liei-  on 
Wednesdays  and  Sundays,  and  on  Christmas  one 
time  she  invited  Hanover  and  I.  She  loved  to  hear 
about  the  outside  world,  and  she  kept  herself  very 
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modern  and  had  very  modern  ideas,  and  it  was  very 
interesting  to  talk  to  a  lady  of  her  years  that  kept 
up  with  everything,  and  I  was  ver}^  very  fond 
of  her. 

Q.  Now,  you  were  married  the  first  of  June, 
1925.  I  wonder  if  you  could  tell  us  about  how  long 
you  were  engaged  prior  to  that  time? 

A.  Well,  we  talked  about  getting  married  from 
the  time  we  were  in  high  school  together,  but,  you 
know  how  it  is,  you  are  off  and  on.  Hanover  was  in 
the  navy  for  a  few  years,  and  I  was  away  teaching 
school  a  few  years  myself;  when  he  was  home  I 
wouldn't  be  home,  because  I  took  extension  work  in 
California;  so  our  romance  was  rather  sketchy 
those  two  years;  but  after  he  came  back  from  the 
Navy  in  1919  and  I  came  back  from  Eastern  Oregon 
where  I  was  teaching  we  decided  fully  then  that  we 
would  be  married.  [273] 

Q.  Did  you  ever  discuss  that  matter  with  Mrs. 
Deady? 

A.  Well,  I  didn't  know  that  Hanover  had  told 
her  that  we  were  to  be  married,  because  I  was  work- 
ing at  the  time  and  I  wasn't  ready  just  then  to  be 
married,  nor  was  he,  but  one  time  when  I  was  up 
there  with  him  visiting  her  she  asked  me  if — she 
asked  Hanover  to  run  out  and  buy  some  ice  cream, 
and  Miss  Brown,  who  usually  was  there  with  her, 
was  in  the  other  part  of  the  house,  and  the  minute 
that  Hanover  left  she  called  me  to  her,  and  she  had 
a  very  cute  little  way  of,  when  she  wanted  to  get 
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you  do^Yll,  putting  her  hand  on  you;  she  said, 
''Ariel,"  she  said,  "Hanover  tells  me  that  you  are 
thinkmg-  of  being  married,  but,''  she  said,  "I  am 
very  eager  that  Hanover  finish  his  law  course  that 
he  started  before  he  went  in  the  Navy."  She  said, 
"You  aren't  thinking  of  being  married  right 
away?"  and  I  said,  "Oh,  no",  that  my  mother  was 
alone,  and  my  sister  and  I,  and  that  we  just  had 
planned  to  be  married.  Then  she  said,  ''Well,  I  do 
liope  that  you  will  encourage  him  to  finish  his  law 
course."  She  said,  "It  means  a  great  deal  to  me.  I 
am  very  fond  of  my  two  grandsons,  and  I  was  so 
pleased  when  he  started  to  study  law  that  I  hope' 
you  will " 

Mr.  Maguire:  Just  a  minute,  Mrs.  Deady,  please. 
We  object  to  the  matter  of  any  conversations  had, 
on  the  same  grounds  and  for  the  same  reasons  as 
the  other  witnesses  on  the  same  line  of  testimony. 

The  Court:  Ruling  is  reserved,  and  the  same  di- 
rection. [274] 

Mr.  Jaureguy:     Q.     You  may  proceed,  then. 

A.  So  I  told  her,  I  assured  her,  that  I  wasn't 
thinking  of  being  married  and  that  I  would  en- 
courage him  to  go  to  law  school,  that  I  was  just  as 
anxious  as  she  was  to  have  him  succeed  and  make 
somethmg  of  himself;  and  she  told  me  then  that 
some  day — that  they  o\\iied  this  piece  of  ]n-o])erty 
that  had  been  her  old  home  and  that  she  hoped  that 
some  day  it  would  be  more  valual^le  than  it  was, 
and  that  the  boys  eventually  would  be  the  owners 
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of  that  property,  but  she  said  it  wasn't  good  for 
boys,  if  they  were  too  young,  to  have  too  much 
money,  but  she  did  think  that  as  long  as  it  might 
be  vahiable  some  day  and  that  they  would  be  the 
owners  of  it  that  they  should  know  how  to  take  care 
of  it  and  she  thought  maybe  Hanover's  law  course 
would  help  him.  And  she  also  spoke  to  me  of  some 
other  matters,  of  my  own  family.  Hanover  had 
taken  a  book  of  my  father's  family  tree  up  to  her 
to  assure  her  that  I  was  the  right  kind  of  a  person, 
and  she  spoke  to  me  at  length  of  the  book  and 
seemed  very  pleased  about  it.  And  she  also  told  me, 
"You  know,  Ariel,  if  you  are  going  to  marry  a 
young,  struggling  lawyer  it  isn't  going  to  be  very 
easy."  She  said,  "I  married  Judge  Deady  and," 
she  said,  "T  think  a  wife  has  a  great  influence  on  a 
man  and  on  his  business."  She  said,  *'I  went  dovni 
to  Medford  \^dth  him  and  helped  him  to  some  of  the 
great  things  he  did."  And  she  also  told  me,  ''You 
know,  a  judge  doesn't  make  much  money."  She 
said,  "All  that  comes  to  him  in  his  life  is  the  honor 
that  he  gets  from  sitting  [275]  on  the  bench  and  the 
good  that  he  does."  And  she  told  me  that  she  didn't, 
have  anything,  not  very  much,  to  leave  as  a  monu- 
ment to  Judge  Deady,  but  she  did  hope  that  the 
boys  would  never  sell  the  property  or  divide  it  up 
in  any  way. 

Q.     Why   not? — Pardon   me — Did   she   say   why 
not? 

A.     Well,  she  told  me  that  she  thought  that  as 
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long  as  it  stood  there  and  was  in  the  family  that 

it  would  be  a  monument  to  Judge  Deady. 

Q.  Now,  did  Hanover  then  resume  his  law 
course  ? 

A.  Yes,  he  did.  That  was  the  only  time  that  she 
really  ever  came  out  and  spoke  of  the  property  to 
me,  but  often  when  I  was  up  there  she  would  pat 
Hanover  and  myself  on  the  back  when  we  were 
going  out  and  saying  that  the  early  years  might 
not  be  easy  but  that  later  on  she  thought  things 
would  be  very  easy  for  us. 

Q.  Now,  do  you  remember  when  Mrs.  Deady 
died?  A.     Yes ;  she  died  in  1923. 

Q.     You  recall  the  incident?  A.    Yes,  I  do. 

Q.     Now,  did  you  ever  know  Henderson  Deady  ? 

A.    Yes,  I  did. 

Q.  And,  first,  I  will  inquire  whether  you  recall 
of  him  coming  out  here  before  Mrs.  Deady 's  death? 

A.  Yes,  he  was  here  several  weeks  before  Mrs. 
Deady  died. 

Q.  Now,  after  Mrs.  Deady 's  death  did  you  ever 
have  any  conver-  [276]  sation — or  did  you  ever  see 
Henderson  Deady? 

A.  Oh,  yes,  Henderson  was  very  friendly  with 
us.  I  wasn't  married  to  Hanover  at  that  time,  but  I 
was  working  at  the  Johnson  Piano  Company,  on 
Sixth  Street,  and  Henderson  would  often  dro])  ni 
there  and  I  would  play  some  music  for  him  and  talk 
with  him,  and  one  time  he  came  in  and  asked  mo  to 
go  to  lunch  with  him,  which  I  did.  He  knew  Han- 
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over  and  I  were  to  be  married,  l)ut  it  was  before 

we  were  married. 

Q.     And  this  was  after  Mrs.  Deady 's  death? 

A.    Yes. 

Q.  Did  you  have  any  conversation  with  him  at 
that  time  about  the  property  that  Mrs.  Deady  left? 

Mr.  Maguire :  Object  to  that  on  the  same  grounds 
and  for  the  same  reasons;  further,  that  statements 
of  Henderson  Brooke  Deady,  either  liefore  or  after 
his  mother's  death,  would  not  be  competent,  to 
prove  any  issue  in  this  case,  to  establish,  one  way 
or  the  other,  the  testamentary  intent  and  construc- 
tion of  the  will  or  to  diminish  or  deprecate  any  es- 
tate or  interest  which  he  had  in  the  property  under 
the  wdll. 

The  Court:  Received  in  the  record,  under  the 
same  conditions;  ruling  reserved. 

Mr.  Jaureguy:  Q.  Now  you  may  proceed,  Mrs. 
Deady. 

A.    Well,  what  was  the  question? 

Q.  I  asked  you  whether  he  had  any  conversa- 
tions v^th  you  with  respect  to  the  property  that 
Mrs.  Deady  had  left,  but  I  will  ask  [277]  you,  also, 
whether  he  had  any  conversations  with  you  with  re- 
spect to  the  income,  either  or  both  of  those  subjects? 

A.  Well,  as  I  remember  it,  this  one  particular 
day  when  I  w^ent 

Mr.  Maguire:  (Interrupting)  It  may  be  under- 
stood that  our  objection  goes  to  this  line  of  ques- 
tioning, income  as  w^ell  as  property  ? 
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The  Court:  Yes. 

A.  This  one  particular  day  when  he  took  nie  to 
lunch  we  went  to  the  Hazel  wood,  and  he  took  nie 
past  the  property  on  Broadway  and  Alder  that  is 
in  question  in  this  suit  and  he  stopped  and  looked 
at  it  and  talked  about  it,  said  that  the  property 
would  be  more  valuable  as  years  went  on,  and  he 
talked  around  about  different  things,  about  the  in- 
come would  be  more  because  the  property  would  be 
more  valuable,  and  he — I  can't  say  just  exactly 
what  his  words  were,  but  he  gave  me  to  understand 
that  Hanover  and  Matthew  owned  the  property, 
unless  he  had  children,  and  that  he  was  mariied 
and  his  wife  wouldn't  give  him  a  divorce  and  that 
he  never  expected  to  have  children.  Tjaughingly,  he 
said  that  '^possibly  some  day",  but  that  he  hoped 
that  wouldn't  be  for  a  long  time,  and  he  didn't  ex- 
pect that  it  would,  and  he  laughed  and  sort  of 
joked. 

Mr.  Maguire:  I  didn't  get  that  last.  Will  you 
read  it,  Mr,  Reporter. 

(The  latter  part  of  the  foregoing  answer  was  then 
read.)  [278] 

Q.  Can  you  tell  us  about  when  that  conversa- 
tion took  place? 

A.  Well,  it  was — 1  think  this  was  sometime 
during — in  fact,  I  know  it  was  after  his  mother's 
death,  when  he  was  out  here,  before  he  went  East. 
Now,  I  couldn't  say  when  it  was  when  he  wont  East. 
After  we  were  married.  He  was  at  our  wedding,  and 
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he  went  East  after  we  were  married,  but  it  was 
before  I  quit  working  at  Mr.  Johnson's,  and  I  quit 
working  a  month  before  we  were  married,  so  it  was 
sometime  between  his  mother's  death — I  saw  him 
quite  frequently.  In  fact,  at  one  time  he  had  a  picnic 
supper  for  us  up  on  the  property  that  Grandmother 
Deady  did  leave  to  him,  that  belonged  to  the  family, 
u])  on  Willamette  Heights,  or  Macleay  Park,  some- 
where up  in  there. 

Q.  You  say  that  was  more  than  a  month  before 
you  were  married? 

A.  Yes,  I  know  it  was.  It  was  while  I  was  work- 
ing at  Johnson  Piano  Company. 

Q.  Can  you  identify  the  time  a  little  more 
definitely  ? 

A.  No,  I  couldn't,  but  I  know  it  was  in  there 
between  those  times  sometime. 

Q.  Now,  did  he  ever  talk  to  you  about  the  in- 
come that  he  was  getting? 

A.     No,  I  don't  believe  he  ever  did. 

Q.  You  have  related  this  time  that  he  took  you 
up  by  the  building.  Was  that  by  the  building,  or 
through  the  building? 

A.  No;  he  came  to  the  Johnson  Piano  Company 
and  he  took  me  to  the  Hazelwood  for  lunch,  and  we 
walked  past  there  and  he  stopped  [279]  and  talked. 
The  family  always  seemed  to  be  proud  of  the  fact 
tjiat  that  was  the  old  home.  Hanover — I  had  heard 
him  talk  about  it. 
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Q.  Was  that  the  only  occasion,  or  did  he  ever 
talk  to  you  any  other  time  about  it? 

A.  Well,  he  was  at  our  house  frequently  and  I 
often  heard  different  things,  heard  them  talk  about 
the  property,  but  I  wouldn't  w^ant  to  say  just  any- 
thing definite  he  said,  because  that  stood  out  in  my 
mind  because  I  thought  he  was  taking  me  to  hmch — 
he  asked  me  lots  of  questions  about  other  things, 
and  I  thought  he  was  sizing  me  up,  and  I  think  he 
was,  because  I  heard  afterwards 

Q.  (Interrupting)  Well,  I  don't  care  what  you 
heard  afterwards.  You  may  take  the  witness. 

Mr.  Maguire:  No  cross-examination. 
(Witness  excused.) 

Mr.  Jaureguy :  Mrs.  Hansen.  [280] 


HELEN  HANSEN 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendants  herein  and  was  examined  and  testi- 
fied as  follows: 

The  Clerk:  State  your  name,  please. 

A.     Mrs.  Helen  Hansen. 

The  Clerk:  Spell  the  last  name,  please. 

A.     (Spelling)     H-a-n-s-e-n. 

(The  witness  was  then  duly  sworn.) 

Direct  Examination. 
Q.    Mrs.  Hansen,  do  you  live  in  Portland  ? 
A.    Yes,  I  do. 
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Q.  And  how  long  have  you  lived  here,  Mrs. 
Hansen?  A.     About  thirty-two  years. 

Q.  And  are  you  acquainted  with  Mr.  Matthew 
Deady,  one  of  the  defendants?  A.     Yes. 

Q.     And  have  you  ever  been  married  to  him? 


A 
Q 

Q 

A 


Yes,  I  was  married  to  him  at  one  time. 
And  when  was  that?  A.     In  1917. 

And  how  long  did  that  marriage  continue? 
Until  July,  1919. 

Q.  Now,  were  you  acquainted  with  his  grand- 
mother, Mrs.  Lucy  A.  H.  Deady?        A.     Yes.  [281] 

Q.  And  could  you  give  us  some  idea  as  to  how 
well  you  were  acquainted  with  her,  how  often  you 
saw  her? 

A.  WeU,  I  met  Mrs.  Deady  before  I  was  mar- 
ried to  Matthew,  and  then  I  visited  with  her  during 
the  time  I  was — at  different,  intervals  during  the 
time  I  was  married  to  him. 

Q.  Now,  during  any  of  these  times  that  you 
visited  with  her  did  she  ever  discuss  with  you  or 
make  any  statement  to  you  as  to  how  she  desired  to 
have  her  property  go? 

Mr.  Maguire:  We  object  to  that  on  the  same 
groimd  and  for  the  same  reasons  as  the  other  wit- 
nesses. 

The  Court:  Received  in  the  record,  under  the 
same  conditions;  ruling  reserved. 

A.  Well,  Mrs.  Deady  talked  to  me,  of  course, 
about  the  property  and  told  me — of  course,  I  was 
xQYy  young  then,  and  Matthew  was,  and  he  didn't 
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have  very  inu<:-h,  but  she  always  told  me  that  some 
day  he  and  his  brother  would  own  that  property  at 
Broadway  and  Alder.  And  she  has  taken  me — she 
used  to  take  me  downtown,  and  we  would  always  go 
by  there  and  she  would  always  talk  to  me  about  it. 

Mr.  Jaureguy:  What  would  be  the  particular  oc- 
casions that  would  give  rise  to  that  type  of  con- 
versation ^ 

A.  Well,  when  I  would  visit  her  she  would  show 
me  pictures  of  the  old  home  that  stood  on  that 
corner,  that  was  Judge  Deady's  home,  and  tell  me 
of  their  earlier  life,  and  that  she  always — she 
seemed  to  like  to  talk  about  it,  and  when  we  went 
downtown  to-  [282]  gether  she  would  generally  take 
me  to  eat  in  The  Cat'n'  Fiddle,  and  we  would  go 
by  the  place  and  she  would  say  that  that  was  going 
to  belong  to  Matthew  and  Hanover  at  some  time 
after  all  the  rest  of  them  was  gone. 

Mr.  Jaureguy:  You  may  take  the  witness. 

Mr.  Maguire:  No  cross-examination. 

Mr.  Jaureguy:  That  is  all,  Mrs.  Hansen;  thank 
you. 

(Witness  excused.) 

Mr.  Jaureguy:  We  will  call  Mr.  Matthew  Deady. 

[283] 
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MATTHEW  E.  DEADY, 

one  of  the  defendants  herein,  was  thereupon  pro- 
duced as  a  witness  and  was  examined  and  testified 
as  follows: 

The  Clerk:  State  your  name,  please. 

A.    Matthew  E.  Deady. 

(The  witness  was  then  duly  sworn.) 

Direct  Examination 
By  Mr.  Jaureguy: 

Q.     Now,  you  are  Matthew  Deady?  A.    Yes. 

Q.     One  of  the  defendants  in  this  case? 

A.    Yes. 

Q.    And  could  you  tell  us  how  old  you  are  ? 

A.    Fifty-one. 

Q.     And  you  live  in  Portland?  A.     I  do. 

Q.     And  what  is  your  occupation? 

A.     I  follow  engineering,  rodding  and  chaining. 

Q.     Rodding  and  chaining? 

A.    Engineering  work. 

Q.     And  have  you  lived  in  Portland  all  your  life  ? 

A.     I  have;  bom  here. 

Q.     And  what  was  the  extent  of  your  education? 

A.     Sir? 

Q.     How  far  did  you  go  in  school  ?  [284] 

A.     Went  through  high  school — or  through  gram- 
mar school. 

Q.     Did  you  go  to  high  school? 

A.     No,  sir;  I  was  sick,  I  couldn^t. 

Q.     Now,  your  grandmother,  Lucy  A.  H.  Deady, 
do  vou  recall  her?  A.     I  do. 
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Q.  And  how  far  back  does  that  recollection  go  in 
your  childhood? 

A.     Oh,  quite  a  ways  back.  I  was  quite  small. 

Q.  And  could  you  just  relate  to  us  how  well  you 
became  acquainted  with  her  and  how  often  you 
visited  her*?  Just  give  us  a  little  statement  along 
that  line. 

A.  Well,  we  lived  out  on  Curtis  Avenue.  My 
father  used  to  take  us  over  to  what  they  called  the 
Hill  House  that  tjiey  were  speaking  about,  the 
Hobart-Curtis,  they  called  it,  the  two  names,  and 
have  us  visit  Grandmother,  practically  every  other 
Sunday.  It  seemed  our  great  ambition  for  Sunday 
to  come  so  Father  could  take  us  over  to  see  Grand- 
mother. 

Mr.  Maguire:  May  I  have  tjiat  answer  again?  I 
missed  some  of  it. 

(The  last  answer  was  then  read.) 

Mr.  Jaureguy:  Q.  When  was  that  that  you  say 
you  lived  out  on  Curtis  Avenue,  that  your  father 
took  you  over  to  see  your  Grandmother?  How  old 
were  you  then? 

A.     Oh,  about  twelve  or  thirteen;  about  there. 

Q.     And  thereafter  what  happened?  [285] 

A.  Well,  we  continued  living  out  there  on  the 
same  address,  and  she  moved  then  from  the  Hobart- 
Curtis  to  the  Alexandra  Court,  and  wt  used  to  go 
over  separately,  sometime  I  would  go  over  by  my- 
self, naturally  knowing  the  way  over  there,  and 
visit  her  all  I  could. 
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Q.     Then  when  were  you  married? 

A.     In  '17. 

Q.     1917?  A.     Right. 

Q.    And  where  did  you  live  then? 

A.     We  lived  on  19th  and  Love  joy. 

Q.  And  how  far  was  that  from  the  Alexandra 
Court,  where  she  lived? 

A.  Well,  it  was  about — not  very  many  blocks. 
I  would  say  eight  or  nine. 

Q.  During  the  time  you  were  married  how  often 
did  you  see  her,  if  at  all? 

A.     I  practically  went  up  there  every  other  night. 

Q.     And  then  how  long  did  that  continue? 

A.     Going  to  see  her? 

Q.    Yes. 

A.     Just  as  often  as  I  could  see  her. 

Q.  No,  I  mean  how  long?  Did  it  continue  up  to 
the  time  of  her  death,  or  imtil  some  other  time? 

A.  Oh,  no;  right  along  up  to — I  wouldn't  say 
right  up  to  her  death,  because  I  was  out  of  town 
when  she  died,  but  previous  to  [286]  the  time  I  went 
out  of  town  I  went  to  see  her,  at  any  rate,  every 
otjier  night,  sometimes  three  or  four  nights  in  a  row. 
I  was  right  near  her.  I  would  go  up  to  see  her.  At  the 
time  Paul  was  alive  he  would  be  there,  and  we  both 
would  be  there  at  the  time. 

Q.  Who  was  that  last  person  you  said  would  be 
there  ? 

A.     Paul,  my  uncle. 
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Q.  Now,  during-  any  of  this  time  when  you  were 
visiting  with  your  grandmother  did  your  grand- 
mother ever  discuss  with  you  or  make  any  state- 
ments to  you  regarding  what  she  intended  to  be 
the  disposition  of  her  property? 

A.    Yes,  she  did. 

Mr.  Maguire:  Just  a  moment.  May  we  have  the 
same  objection  to  this,  this  line  of  testimony,  and 
any  declarations  or  conversations  of  the  decedent, 
Lucy  A.  H.  Deady? 

The  Court:  Received  in  the  record,  under  the 
same  conditions;  ruling  reserved. 

Mr.   Jaureguy:     Q.     Proceed. 

A.    Yes,  she  did. 

Q,  Can  you  give  us  an  idea  about  when  the  first 
time  was? 

A.  Well,  at  the  time  I  was  married,  and  she 
had  talked  to  me  with  regards — not  to  worry  about 
the  way  things  w^ere  going  with  the  wife  and  I  at 
the  time.  She  meant  by  that  that  she  saw  that  I 
wasn't  having  things  that  she  thought  I  ought  to 
have,  that  as  my  age  grew  older,  or  we  grew  older, 
that  we  would  have  [287]  things  that  we  should 
haA^e,  because  the  property  was  going  to  come  to 
Hanover  and  I  and  we  should  have  things  the  way 
we  Avould  like  to  have  them. 

Q.     You  say  that  was  when  you  were  married? 

A.    Yes,  sir. 

Q.  Well,  did  she  ever  discuss  it  prior  to  that 
time  ? 
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A.     Not  that  I  know  of. 

Q.  Now,  did  your  grandmother  ever  buy  you 
any  presents  of  any  kind? 

A.    Yes,  she  did. 

Mr.  Maguire:  We  move  to  strike  that,  upon  the 
gromid  that  that  is  wholly  irrelevant  and  imma- 
terial. 

The  Court :     The  objection  is  sustained.  Directed. 

Mr.  Jaureguy:  Q.  Did  your  grandmother  ever 
have  any  conversation  with  you  in  which  she  dis- 
cussed your  Uncle  PauH 

Mr.  Maguire:  Objected  to  as  being  wholly  ir- 
relevant and  immaterial. 

The  Court:  Except  insofar  as  it  relates  to  the 
matters  particularly  in  interest,  I  would  think  that 
just  general  declarations  regarding  Paul  wouldn't 
have  any  relevancy. 

Mr.  Jaureguy:     That  is  right. 

The  Court:     Just  a  preliminary  question. 

Mr.  Jaureguy:  It  really  should  require  a  Yes 
or  No  answer,  and  then  I  should  go  on. 

The  Court :     Yes.  [288] 

A.     I  would  like  to  get  the  question  again,  please. 

(The  question  referred  to  was  thereupon  read.) 

A.  Well,  I  don't  know  just  what  you  mean  by 
that,  but  she  discussed  my  uncle  with  me  in  several 
ways,  just  talking  about  Uncle  Paul. 

Mr.  Jaureguy:  Q.  Well,  I  think  that  answers 
the  question. 
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A.  Law  work,  and  the  like  of  that.  I  don't  know 
just— 

Q.  (Interrupting)  Did  she  ever  discuss  with  you, 
or  did  she  ever  tell  you  that  she  had  discussed  with 
your  Uncle  Paul,  how  this  property  should  go? 

Mr.  Maguire:  Objected  to  as  wholly  irrelevant 
and  incompetent.  Objected  to  for  the  same  reasons. 

The  Court:  Leave  it  in  the  record,  under  the 
same  conditions. 

Mr.  Jaureguy:     Q.     The  answer  is  no? 

A.     No,  she  didn't  discuss  it. 

Q.  Did  you  ever  visit  this  building  with  your 
grandmother?  A.     Yes,  I  have. 

Q.  And  on  those  occasions  would  she  discuss 
the  building  at  all  with  you? 

A.    Yes,  she  did. 

Q.  And  was  that  just  once,  or  was  that  on  sev- 
eral occasions? 

A.     Several  times. 

Q.  Could  you  give  us  some  idea  as  to  about  when 
that  was? 

A.  Well,  one  time  there  when  she  took  nie  down 
to  The  Cat  'n'  Fiddle  and  we  went  in  there  to  eat, 
after  we  got  through  and  [289]  came  out  we  stopped 
alongside  of  the  building  and  she  said,  "Matthew, 
when  this  building  becomes — this  property — " 

Mr.  Maguire:  (Interrupting)  Pardon  me.  T  ol)- 
ject  to  any  testimony  of  declarations  of  the  decedent 
to  this  witness  in  regard  to  the  building's  dis])osi- 
tion,  upon  the  same  ground. 

Mr.  Jaureguy:     You  have  it  already. 
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Mr.  Maguire:  Well,  I  want  to  ])e  sure  I  have 
got  it  in. 

The  Court:  I  think  the  record  is  perfectly 
clear. 

Mr.  Maguire:     Very  well.  Go  ahead. 

A.  ''When  this  property  becomes  j'Ours  and 
Hanover's,  I  don't  want  you  in  any  way  to  get  it 
into  debt  or  sell  it.  I  want  you  to  leave  this  comer 
as  it  is  as  a  monument  for  your  grandfather.  This 
was  our  home,  and  I  always  want  you  two  boys 
to  look  after  it  and  keep  it  as  such." 

Mr.  Jaureguy:  Now,  you  gave  one  instance  when 
you  went  do^vn  to  The  Cat  'n'  Fiddle. 

A.    Yes. 

Q.  Well,  could  you  give  us  some  idea  of  when 
that  was?  A.     What  time? 

Q.     Not  what  time  of  day,  but  what  year? 

A.     No,  I  couldn't. 

Q.     Would  you  say  that  was  before  or  after  you 

were  married? 

A.     That  was  after  I  was  married. 

Q.     Could  you  say  how  long  after? 

A.  Well,  I  should  say — Well,  I  would  say  a 
year.  I  was  [290]  only  married  two. 

Q.     That  was  during  the  time  you  were  married  ? 

A.    Yes,  sir. 

Q.  And  was  that  only  one  occasion  that  she 
talked  about  the  building? 

A.  Oh,  she  seemed  to  be  very  fond  to  bring  up 
the  family  property  to  us.  When  we  were  up  at  the 
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house  and  would  show  me  the  pictures  of  tlie  build- 
ing, and  that  she  seemed  to  be  very  proud  to  think 
that  some  day  Hanover  and  I  would  become  owners 
of  the  property. 

Q.  Now,  you  say  that  for  some  little  time  prior 
to  your  grandmother's  death  you  were  out  of  town? 

A.    Yes,  sir. 

Q.  About  how  long  was  that,  would  you  say, 
before  her  death? 

A.  Before  her  death?  Well,  about — about  six  or 
seven  months. 

Q.  Now,  after  her  death  what  was  the  situation 
with  respect  to  your  residence? 

A.  Well,  I  came  back  to  the  funeral,  then  I 
w^ent  back  out  of  town  again  after  the  funeral. 
I  was  working  with  the  Telephone  Company  at  that 
time,  in  Eastern  Oregon.  I  didn't  know  that  she 
was  sick  until  I  read  it  in  the  paper. 

Q.  Now,  did  you  sign  some  stipulations  that  I 
will  show  you  here?  First,  handing  you  Exhibits 
I  and  J — w^here  were  you  when  you  signed  those, 
if  you  can  recall? 

A.  One  of  them  I  was  in  Eastern  Oregon,  and 
the  other  I  was  [291]  down  at  Seaside. 

Q.  Now,  did  you  have  any  conversations  with 
anybody  before  you  signed  them? 

A.  I  just  had  a  letter  with  eacli  one  of  tlieiu 
from  my  brother  saying  it  was  all  right  to  sigu 
them,  because  I — 

Mr.   Maguire:     (Interrupting)    Just    a    moment. 
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Mr.  Jaiireguy:     That  part,  yes. 

Mr.  Maguire:  We  have  an  objection  to  the  com- 
munication in  the  letter  from  his  brother  as  in- 
competent. 

Mr.  Jaureguy:  Q.  What  I  am  getting  at  is 
this,  in  signing  those  did  you  form  an  independent 
judgment,  or  did  you  just  rely  on  what  Hanover 
told  you? 

A.  I  relied  on  what  Hanover  told  me.  His  name 
was  on  them,  and  the  executors'  and  other  names, 
and  I  went  ahead  and  signed  them. 

Q.  Now,  I  wish  you  would  tell  us  whether  that 
was  true  with  respect  to  other  things  in  connection 
with  this  title? 

A.  Absolutely.  I  was  out  of  to^^^n,  and  when  I 
left  I  told  Hanover  when  anything  came  up  in 
connection  with  the  projjerty  I  would  leave  it  up 
to  him  and  whatever  he  said  or  did  was  all  right 
with  me  and  I  would  follow  his  instructions. 

Q.    Now,  handing  you  two  more,  K  and  E. 

A.  I  don't  see  my  name  on  here,  and  name  on 
these — pardon — 

The  Court:  (Interrupting)  The  witness  says  he 
doesn't  find  his  name  on  these.  [292] 

A.     I  did,  sir. 

The  Court:     Oh. 

A.  I  was  looking  at  the  bottom  one,  and  it  was 
in  the  second  one. 

Mr.  Jaureguy:  Q.  Can  you  tell  us  about  sign- 
ing those  two  ? 
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A.  I  signed  this  one  out  of  town,  I  don't  know 
just  where  (indicating)  and  this  one  I  signed  in 
Mr.  Simon's  office  (indicating). 

Mr.  Jaureguy:  The  first  document  that  the  wit- 
ness referred  to  I  think  it  is  proper  to  state,  if  you 
have  no  objections,  is  E.  The  second  one  you  refer 
to  is  K,  I  think. 

Mr.  Maguire:     Now,  E  was  signed  out  of  town? 

A.     Sir? 

Mr.  Jaureguy:  I  am  talking  about  the  com- 
I)romise — no,  the  other  one. 

A.     This  one  I  signed  out  of  town  (indicating). 

Q.  Well,  you  had  better  give  them  back  to  me 
and  I  will  take  them  one  at  a  time. 

A.     This  one  I  signed  also  (indicating). 

The  Court :     This  is  Exhibit  K. 

A.  That  is  the  one  I  signed  in  Mr.  Doljoh's — 
or  Mr.  Simon's  office,  and  this  one  here  I  signed  out 
of  town  (indicating). 

The  Court:  And  Exhibit  E  is  the  one  that  I 
am  now^  handing  you. 

A.    I  signed  this  one  out  of  town.  [293] 

Mr.  Jaureguy:  Q.  What  is  the  date  of  that 
document  you  have  now  in  your  hand,  E? 

A.     Twenty-eighth   day  of  October,   1925. 

Q.     Were  you  out  of  town  at  that  time? 

A.    Yes,  I  was. 

Q.  Well,  just  to  refresh  your  memory,  didn't 
you  acknowledge  that  before  Lester  Humphreys 
as  Notary  Public? 
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A.  (The  witness  shook  his  head  in  a  negative 
manner.) 

Q.     What  is  that  I  A.     I  don't  remember. 

Q.  Now,  were  yon  ever  in  Joseph  Simon's  office 
with  your  brother  Hanover  where  you  had  any  con- 
versation with  Henderson  Deady?  I  am  referring 
to  after  you  signed  the  Exhibit  E  in  October,  1925. 

A.  Yes,  I  was  up  there  with  my  brother.  He 
had  asked  us  to  come  up  there  to  Simon's  office. 

Q.  Were  anybody  else  there  with  you  at  the 
time?  A.     Henderson  was  there. 

Q.     Yes.  A.     And— 

Q.     (Interrupting)    Just  you  three? 

A.    Just  us  three. 

Q.     Just  tell  what  took  place. 

A.  Henderson  wanted  us  to  sign  a  stipulation 
to  get  money  and  we  wouldn't  do  it,  and  he  got 
very  angry  about  it;  in  [294]  fact,  what  you  might 
say,  he  went  right  up  in  the  air  about  it  and  made 
such  a  noise  that  the  lawyer  in  the  next  office  came 
out  and  tried  to  quiet  him  down  and — 

Q.  (Interrupting)  Who  was  that  lawyer,  do 
you  know? 

A.     Mr.  Humphreys. 

Q.  Well,  did  he  give  any  reason  why  he  wanted 
you  to  sign  something  to  give  him  money? 

A.  Yes,  he  said  he  was  going  back  to  marry  this 
woman,  that  he  had  been  out  here  to  establish  a 
residence  to  get  a  divorce  from  the  other  party, 
and  he  wanted  us  to  sign  a  stipulation  to  leave  her 
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a  certain  sum  of  money  in  case  he  didn't  get  back 
there  alive,  that  he  was  a  sick  man  and  he  was  kind 
of  leary  of  himself  about  making  it  back  there,  and 
he  wanted  to  see  that  she  was  taken  care  of  if  he 
should  happen  to  die  before  he  got  there;  but  we 
refused  it  on  the  grounds  that  we  didn't  know^  her 
or  didn't  know  who  she  was,  and  never  seen  her. 
Mr.  Jaureguy:     You  may  take  the  witness. 

Cross-Examination 

By  Mr.  Maguire:  Q.  Now,  as  1  understand  it, 
Mr.  Deady  from  the  time  you  became  a  young  man 
up  until  the  time  of  your  grandmother's  death  you 
used  to  go  over  to  see  her  three  or  four — several 
times  a  week,  sometimes  three  or  four  niglits  in  a 
row*? 

A.  When  I  was  a  young  man — a  little  fellow, 
once  a  week,  when  Father  took  us  over.  As  I  got 
older  and  knew  my  way  over  town  [295]  1  used  to 
go  over  and  see  her  quite  often,  but  after  I  was 
married  I  used  to  go  up  and  see  her  |)ractically 
every  other  night,  when  I  lived  within  eight  or 
nine  blocks  to  her  home. 

Q.  Well,  when  was  it,  you  say,  after  your  father 
ceased  taking  you  boys  over  there  on  Sundays,  about 
what  age  was  it  when  you  started  to  go  over  there 
of  your  own  volition? 

A.     I  don't  know,  sir.  I  wouldn't  know. 

Q.     Approximately  ? 

A.     Well,  I  wouldn't  know.  I  couldn't  say. 

Q.     Well,  can  you  tell  us  about  the  time  that 
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your  father  ceased  taking  you  boys  over  there  on 

Simdays  ? 

A.     No,  I  couldn't. 

Q.  About  when  was  it  that  your  father  j^assed 
away?  A.     1913,  March. 

Q.  1913;  and  you  were  then,  of  course,  in  man- 
hood, were  you  not? 

A.  In  the  neighborhood  of  about  twenty-seven, 
yes. 

Q.  About  how  many  times  a  week  would  you 
say  that  you  w^ent  over  to  see  your  grandmother 
from  the  time  that  you  were,  oh,  fifteen,  up  to  the 
time  you  were  married? 

A.  Well,  I  don't  think  that  we  ever  missed  more 
than  two  Sundays  in  a  month,  and  if  we  didn't  go 
over  there  Grandmother  used  to  come  out  and  see 
us.  Father  would  meet  her  at  the  train  and  we 
would  be  there  with  her,  because  we  had  a  train 
rumiing  out  there  in  those  days.  There  were  no 
street  cars  or  anything.  It  was  the  St.  Johns  dis- 
trict. You  all  remember  that  district,  [296]  the 
train — and  we  used  to  go  do\sai  and  meet  her,  and  if 
she  didn't  come  out  on  Sunday  Father  always  took 
us  over  there  to  see  her. 

Q.  Well,  were  there  any  trains  rimning  out  to 
St.  Johns  as  late  as  1913? 

A.  In  '13?  No,  not  then.  I  am  talking  about 
before  Father  died,  that  she  used  to  go  out — 

Q.  (Interrupting)  Was  there  any  train  running 
out  there  as  late  as  1905? 
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A.     Yes,  there  was. 

Q.     Steam  train,  or  what  kind  of  train  was  it? 

A.  Steam  train.  I  think  that  was  the  time  the 
steam  train  was  running,  in  1905.  Quite  sure.  It 
changed  to  the  electric  at  one  time,  but  I  can't 
remember  the  date,  just  when  that  was  changed  to 
electric,  but  I  think  it  was  1905  that  the  train  was 
still  running. 

Q.  Well,  when  was  it  that  you  first  commenced 
to  go  over  alone  to  see  your  grandmother? 

A.     I  don't  remember. 

Q.  Was  it  as  young  as  when  you  were  fifteen 
years  of  age?  A.     Fifteen? 

Q.     Fifteen.  A.    Yes.  Yes,  sir. 

Q.  Well,  would  it  be  safe  to  say  from  the  time 
you  were  fifteen  years  of  age  on  that  you  went  over 
to  see  your  grandmother  several  [297]  times  a  week  ? 

A.     Oh,  yes,  sir. 

Q.  She  was  then  living  in  an  apartment  hotel, 
was  she  not? 

A.  I  can't  remember  whether  she  was  living  at 
the  Hill  or  not. 

Q.     Well,  she  was  living  in  an  apartment  liotel  ? 

A.    Yes,  sir. 

Q.  Whether  it  was  the  Hill,  the  Virginia-Hill 
or  whether  it  was  the  Hobart-Curtis,  or  which  one 
it  was?  A.    Yes. 

Q.  And,  as  I  understand  it,  it  used  to  be  the 
ambition  of  you  boys  when  your  father  was  taking 
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you  over  there,  was  the  Simday  Adsit ;  that  was  your 

great  ambition? 

A.    Yes,  sir. 

Q.  That  started  from  the  time  you  were  about 
how  old*? 

A.     Well,  I  don't  know. 

Q.     Haven't  you  any  idea  at  alH 

A.     No,  sir. 

Q.     Your  memory  isn't  very  good  about  that? 

A.  No,  sir.  I  was  too  small.  I  remember  going 
to  see  Grandmother,  but  how  old  I  was  I  don't 
know.  I  remember  Father  taking  us  over  there. 

Q.  Well,  if  you  were  old  enough  to  remember 
that  these  weekly  visits  were  your  childhood  ambi- 
tion, couldn't  you  give  us  some  idea  how  old  you 
were  at  that  time  when  you  formed  that  ambition? 

A.     Oh— no,  I  couldn't.  [298] 

Q.  You  remember  the  aml:)ition,  but  not  your 
age?  A.    Yes,  sir. 

Q.  Now,  when  was  it  that  your  grandmother 
first  commenced  to  state  to  you  about  her  hopes 
that  some  day  you  and  Hanover  would  be  the 
owners  of  the  property  at  First  and  Alder — I  mean 
Broadway  and  Alder,  not  First  and  Alder;  Broad- 
way and  Alder? 

A.     How  old  was  I? 

Q.     Yes.  A.     I  don't  remember. 

Q.     Well,  had  you  been  married  at  that  time? 

A.  The  first  time  she  spoke  to  me,  I  wasn't 
married. 
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Q.     How  many  years  before  you  were  married? 

A.     Ob,  I  should  say  several  years  before. 

Q.     About  what  do  you  mean  by  *' several"? 

A.     Well,  I  would  put  it  five  or  six  years  before. 

Q.     Five  or  six  years?  A.     Yes,  sir. 

Q.     When  were  you  married?  A.     In  1917. 

Q.     When  did  your  Uncle  Paul  die? 

A.     In  1923. 

Q.     I  beg  your  pardon? 

A.     1923,  Paul  died,  March  of  1923. 

Q.  Did  he  die  prior  to  the  time  you  and  your 
first  wife  were  divorced,  or  after?  [299] 

A.  He  died — let  me  see — I  was  divorced  when 
he   died? 

Q.     When  were  you  divorced?  A.     1919. 

Q.     In  1919?  A.     Right. 

Q.     So  then  he  didn't  live  until  1923,  did  he? 

A.  He  did.  He  died  in  1923 — I  don't  remember 
now.  1923  w^as  when  he  died. 

Q.  Well,  while  your  Uncle  Paul  was  alive  did 
your  grandmother  ever  make  any  statement  that 
she  wanted  you  and  Hanover  to  have  the  property  ? 

A.  Yes,  she  made  the  statement,  one  time  wlien 
I  was  up  there,  that  the  property  was — would  be 
ours,  that  is,  Hanover  and  I,  when  w^e  were  older 
and  when  the  others  had  i)assed  away,  tliat  slie 
wanted  us  to  be  sure  and  look  after  it  and  take 
care  of  it. 

Mr.  Maguire:     That  is  all,  thank  you. 

Mr.  Jaureguy:     That  is  all. 

(Witness  excused.) 
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The  Court :     Take  a  recess,  gentlemen. 

(A  short  recess  was  thereupon  had,  after  which 
proceedings  were  resumed  as  follows:) 

Mr.  Jaureguy:  The  defendants  now  offer  in 
evidence  Defendants'  Pre-Trial  Exhibit  F,  which 
is  the  order  of  the  Circuit  Court  of  Multnomah 
County,  Probate  Department,  fixing  the  inheritance 
taxes  in  the  Estate  of  Lucy  A,  H.  Deady,  deceased. 

[300] 

Mr.  Maguire:  May  I  mquire  of  counsel  what 
it  is  claimed  the  relevancy  of  this  is? 

Mr.  Jaureguy:  Yes,  surely.  The  will  of  Mrs. 
Deady  provided  that  the  inheritance  taxes  would  be 
paid  out  of  income  from  the  estate,  that  is, 
were  not  to  be  paid  by  the  beneficiaries,  but  by  the 
estate  and  out  of  the  income,  and  would  be  paid 
prior  to  the  division  of  income  among  her  bene- 
ficiaries. Then  that  comiects  up  with  the  arguments 
and  the  evidence  and  the  statements  and  the  ex- 
hortations of  Henderson  Deady  that  he  wanted  to 
get  an  advance  and  he  wanted  to  get  his  income 
right  away  rather  than  wait ;  that,  together  with  the 
sinking  fund — the  sinking  fund  was  taken  care  of 
in  the  pre-trial  order.  There  is  something  in  the 
pre-trial  order  giving  the  amount  of  inheritance 
tax,  accepting  the  amount  as  fixed  in  the  order. 

Mr.  Maguire:  Well,  what  the  inheritance  tax 
was  and  when  it  was  ordered  paid,  it  seems  to  me 
that  would  be  wholly  irrelevant  and  immaterial 
and  neither  adds  nothing  nor  takes  nothing  away 
from  the  rights  of  Henderson  Brooke  Deady  nor 
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takes  nothing  away  from  the  plaintiff,  and  we  ob- 
ject to  it  on  those  grounds. 

The  Court:  Received  subject  to  the  objection 
and  subject  to  the  former  ruling. 

(Certified  photostatic  copy  of  Order  of  Mult- 
nomah County  Probate  Court  of  April  21, 
1924,  determining  state  inheritance  tax  in  Lucy 
A.  H.  [301]  Deady  Estate,  so  offered  and  re- 
ceived, having  previously  been  marked  as  De- 
fendants' Pre-Trial  Exhibit  F,  was  thereupon 
marked  received  subject  to  the  objection,  rul- 
ing reserved.) 

DEFENDANT'S  PRE-TRIAL  EXHIBIT  F 

In  the  Circuit  Court  of  the  State  of  Oregon 
For  the  County  of  Multnomah 
Probate  Department. 

No.  22735. 

In  the  Matter  of  the  Estate  of 

LUCY  A.  H.  DEADY, 

Deceased. 

Now  on  this  day  come  Henderson  Brooke  Deady 
and  Joseph  Simon,  Executors  of  the  Last  Will  and 
Testament  of  lAicy  A.  H.  Deady,  deceased,  and 
present  their  petition  duly  verified  and  tiled  herein, 
praying  for  an  order  fixing  and  determining  the 
amount  of  inheritance  tax  upon  the  property  passing 
by  the  death  of  the  deceased,  due  the  State  of  Ore- 
gon, and  directing  payment  therefor. 
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And  it  further  appearing  to  the  Court  from  the 
inventory  and  appraisement  filed  herein,  that  the 
gross  value  of  said  estate  is  the  sum  of $276,347.02 

That  the  claims  against  said  estate  presented  and 

allowed  amount  to 42,623.55 

and  the  costs  and  expenses  of  administration  and 

of  executing  the  will  of  deceased,  amount  to 9,271.22 

leaving  a  net   estate  upon  which  said  inheritance 

is  to  be  calculated,  amounting  to $224,452.25 

$10,000  Exempt 

15,000  at  1% $    150.00 

25,000  at  11/2% 375.00 

50,000  at  2% 1,000.00 

$124,452.25  at  3% 3,733.57 

Collateral  Tax  2.247.92 


Total  Tax  $7,506.49 

Marye  Thompson  Deady,  no  relation, 

57  years,  Portland,  Oregon, 

Bequest  of  $75.00  per  month  for 

life  or  until  beneficiary  marries.     Value  of  Bequest,  $9,323.38 

Tax     $500.00  at  2% $10.00 

500.00  at  4% 20.00 

1,000.00  at  6% 60.00 

2,000.00  at  8% 160.00 

5,323.28  at  10% 532.33 


$782.33 
Mary  E.  Deady,  no  relation, 
65  years,  Portland,  Oregon, 
Bequest  of  $150.00  per  month 
for  life.  Value  of  Bequest,  $14,103.94 

Tax     $    500.00  at  2% $10.00 

500.00  at  4% 20.00 

1,000.00  at  6% 60.00 

2,000.00  at  8% 160.00 

6,000.00  at  10% 600.00 

4,103.94  at  15% 615.59 

$1,465.59 
Total  Inheritance  Tax  due  the  State  of  Oregon $7,506.49 
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It  is  Therefore  Ordered  and  Adjudged  that  the 
amount  of  such  inheritance  tax  be  and  the  same 
hereby  is  fixed  at  the  sum  of  $7506.49;  that  said 
sum,  less  the  amomit  of  rebate  which  may  be  al- 
lowed for  prompt  payment  be  forthwith  paid  hy 
said  Executor  to  the  Treasurer  of  the  State  of 
Oregon,  and  be  charged  to  the  beneficiaries  under 
the  Will  of  Deceased,  as  herein  estimated. 

Dated  April  21,  1924. 

[Illegible] 
Judge. 
127/67 


No.  87012 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  A.  A.  Bailey,  Coimty  Clerk,  Ex-Officio  Recorder 
of  Conveyances  and  Ex-Officio  Clerk  of  the  Cir- 
cuit Court  of  the  State  of  Oregon,  for  the  County 
of  Multnomah,  which  Court  has  exclusive  jurisdic- 
tion of  all  probate  proceedings  in  said  County,  do 
hereby  certify  that  the  foregoing  copy  of  Order 
in  the  Matter  of  the  PIstate  of  Lucy  A.  H.  Deady, 
Deceased,  has  been  compared  by  me  with  the  orig- 
inal, and  that  it  is  a  correct  transcri])t  therefrom, 
and  of  the  whole  of  such  original  Order  as  the  same 
appears  of  record  in  my  office  aiul  in  my  custody. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
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hand  and  affixed  the  seal  of  said  Court,  this  13th 
day  of  July,  A.  D.  1940. 

(Seal)  A.  A.  BAILEY, 

County  Clerk. 
By  E.  L.  FERGUSON, 
Deputy. 

[Endorsed] :  Filed  Feb.  21,  1942. 


Mr.  Jaureguy:  Defendants  now  offer  in  evi- 
dence Defendants'  Pre-Trial  Exhibit  L,  which  is 
a  stipulation  between  the  Executor  and  Trustee  of 
the  Estate  of  Lucy  A.  H.  Deady  and  the  State 
Treasurer  for  the  settlement  of  the  inheritance  tax 
which  became  due  after  the  death  of  Henderson 
Brooke  Deady  by  reason  of  the  exercise  of  appoint- 
ment given  in  the  will  of  Lucy  A.  H.  Deady.  I  will 
say  that  that  will  be  followed  up  by  the  petition, 
the  order,  and  some  correspondence  from  The  First 
National  Bank  and  from  Robert  F.  Maguire. 

Mr.  Maguire:  Well,  with  regard  to  this  partic- 
ular exhibit,  inasmuch  as  it  jDurports  to  be  a  stipu- 
lation entered  into  in  September,  1935,  after  the 
death  of  Charlotte  Howell  Deady,  we  object  to  this 
stipulation  or  any  of  the  recitals  therein  or  the 
facts  as  contained,  that  it  could  bind  neither  Char- 
lotte Howell  Deady  nor  Richard  Howell,  the  plain- 
tiff, as  wholly  irrelevant  and  immaterial. 

The  Court :     Let  me  see  it. 

Mr.  Jaureguy:  I  might  add  that  it  can  properly 
be  considered,  I  think,  only  in  connection  with  the 
further  exhibits  that  I  have  referred  to  and  which 
will  presently  be  offered.  [302] 
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The  Court:  I  don't  see  the  relevancy  of  this, 
offliand. 

Mr.  Jaureguy:  I  would  like  to  suggest,  if  your 
Honor  please,  if  your  Honor  has  no  objection,  that 
you  wait  and  reserve  ruling  at  least  until  I  offer 
these  others,  and  then  I  think  it  will  connect  it  up. 
The  Court:  Put  it  in  the  record,  and  ruling 
reserved. 

(Photostatic  copy  of  Stipulation  for  Settle- 
ment of  Inheritance  Tax  in  Lucy  A.  H.  Deady 
Estate,  dated  September  —  1935,  so  offered  and 
received,  having  previously  been  marked  as 
Defendants'  Pre-Trial  Exhibit  L,  was  there- 
upon marked  received  subject  to  objection,  rul- 
ing reserved.) 

DEFENDANT'S  PRE-TRIAL  EXHIBIT  L 

In  the  Circuit  Court  of  the   State  of  Oregon 

For  the  County  of  Multnomah 

Department  of  Probate 

No.  22735 

In  the  Matter  of  the  Estate  of 

LUCY  A.  H.  DEADY, 

Deceased. 

STIPULATION   FOR    SETTLEMENT   OF 
INHERITANCE   TAX 

Comes  now  Rufus  C.  Holman,  State  Treasurer 
of  the  State  of  Oregon,  and  The  First  National 
Bank  of  Portland,  Oregon,  executor  of  the  estate  of 
Lucy  A.  H.  Deady,  and  trustee  under  said  decedent 's 
will,  and  stipulate  as  follows  for  the  settlement  of 
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additional  inheritance  tax  to  tlie  State  of  Oregon 
therein,  that 

"Wliereas,  under  the  eighth  dause  of  the  will  of 
said  decedent,  Henderson  Brooke  Deady  is  given 
the  power  to  appoint  by  his  last  will  and  testament, 
to  his  wife,  if  he  had  a  wife  living  at  the  time  of 
his  death,  two-thirds  of  the  net  income  of  lot  one 
block  212,  City  of  Portland,  to  be  held  and  enjoyed 
by  his  wife  for  the  term  of  her  natural  life,  and 

Whereas,  the  said  Henderson  Brooke  Deady,  died 
on  or  about  the  28th  day  of  May,  1933,  leaving  a  last 
will  and  testament  duly  executed  wherein  and 
whereby  he  exercised  said  power  of  appointment 
by  appointing  the  said  two-thirds  income  from  said 
real  property  to  his  wife,  Charlotte  Deady,  for  the 
period  of  her  natural  life,  and 

AVhereas,  at  the  death  of  Henderson  Brooke 
Deady,  additional  inheritance  tax  accrued  to  the 
State  of  Oregon  in  the  estate  of  lAicy  A.  H.  Deady, 
by  reason  of  the  exercise  of  said  power  of  appoint- 
ment, and 

Whereas,  said  Charlotte  Deady  died  on  the  eighth 
day  of  August  having  enjoyed  the  said  income  for 
a  period  of  approximately  two  years  and  three 
months,  and 

Whereas,  a  controversy  exists  between  the  said 
executor  and  State  Treasurer  as  to  the  proper 
method  of  arriving  at  the  value  of  the  bequest  of 
said  income  to  said  Charlotte  Deady  and  as  to  the 
valuation  which  should  be  placed  upon  such  legacy 
for  the  purposes  of  inheritance  tax  of  the  State  of 
Oregon,  and 
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Whereas,  said  legacy  is  of  such  a  nature  that  the 
liability  for  iulieritance  tax  and  the  valuation  there- 
of is  doubtful  and  camiot  with  reasonable  certainty 
be  ascertained  imder  the  provisions  of  law  and  the 
parties  hereto  have  agreed  to  a  final  compromise 
and  settlement  of  all  liability  of  said  estate  for  in- 
heritance tax  upon  said  legacy  in  consideration  of 
payment  to  the  State  of  Oregon  of  twenty-five  hun- 
dred dollars  ($2500.00). 

Now  Therefore,  for  the  best  interest  of  said  estate 
and  the  state  of  Oregon,  the  parties  hereto  agree : 

(1)  That  the  said  executor  shall  forthwitli 
pay  to  the  State  Treasurer  the  sum  of  twenty- 
five  lumdred  dollars  (2500.00)  which  sum  shall 
be  received  by  the  State  Treasurer  in  full  and 
final  settlement  of  all  liability  of  said  estate 
upon  inheritance  tax  of  Charlotte  Deady  and 
official  receipt  of  the  State  Treasurer  issued 
therefor ; 

(2)  that  the  court  may  make  an  order  fixing 
and  determining  inheritance  on  said  legacy  in 
accordance  herewith. 

In  Witness  Whereof,  the  i)arties  hereto  have  set 
their  hands  this      day  of  September,  1935. 
RUFUS  C.  HOLMAN 

State  Treasurer 
THE  FIRST  NATIONAL  BANK 
OF  PORTLAND 
By  M.  A.  TAYLOR 

Executor  and  Trustee  of  the 
estate  of  Lucy  A.  H.  Deady, 
deceased 
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The  foregoing  stipulation  is  hereby  approved  for 
the  reasons  therein  set  forth. 

W.  VAN  WINKLE 

Attorney  General  of  Oregon 
Approved:  [Illegible] 
Circuit  Judge 

[Endorsed] :  Filed  Oct  1  1935  A.  A.  Bailey,  Clerk 
L.  H.  Emerson,  Deputy 

[Endorsed] :  Filed  Feb.  21,  1942. 


Mr.  Jaureguy:  I  am  offering  these  in  the  order 
in  which  they  were  marked  at  pre-trial,  which  is 
not  in  chronological  order.  Defendants'  Pre-Trial 
Exhibit  M,  which  is  Petition  For  Determining  Con- 
tingent Inheritance  Tax,  being  a  document  for  a 
similar  purpose  as  that  of  the  last  exhibit. 

Mr.  Maguire:  We  object  to  this  upon  the  same 
groimds  and  for  the  same  reasons. 

The  Court:  Received  in  the  record  under  the 
same  conditions. 

(Photostatic  copy  of  Petition  For  Determin- 
ing Contmgent  Inheritance  Tax,  In  the  Matter 
of  the  Estate  of  Lucy  A.  H.  Deady,  Deceased, 
so  offered  and  received,  having  previously  been 
[303]  marked  as  Defendants'  Pre-Trial  Exhibit 
M,  was  thereupon  marked  received  subject  to 
objection,  ruling  reserved.) 
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DEFENDANT'S  PRE-TRIAL  EXHIBIT  M 

In  the  Circuit  Court  of  the  State  of  Oregon 

for  the  County  of  Multnomah 

Department  of  Probate. 

No.  22735 

In   the    Matter   of   the    Estate    of   LUCY    A.    H. 
DEADY,  Deceased. 

PETITION 
For  Determining  Contingent  Inheritance  Tax. 

Comes  now  The  First  National  Bank  of  Portland 
(Oregon),  Executor  of  the  Estate  of  Lucy  A.  H. 
Deady,  deceased,  and  respectfully  shows  to  the 
Court : 

That  on  or  about  the  25th  day  of  November,  1924, 
this  Court  made  and  entered  an  order  in  the  matter 
of  the  Estate  of  Lucy  A.  H.  Deady,  deceased, 
wherein  the  Court  fomid  and  determined  as  far  sls 
was  then  ascertainable  the  value  of  the  respective 
distributive  shares  of  said  estate  imder  the  Will  of 
said  decedent,  together  with  the  amount  of  inherit- 
ance tax  then  due  to  the  State  of  Oregon  upon  said 
legacies,  which  tax  was  thereafter  duly  paid  to  the 
State  of  Oregon  and  receipt  issued  therefor.  At  the 
time  said  Order  of  Tax  Determination  was  made 
tliere  existed  a  possibility  of  additional  inheritance 
tax  accruing  to  the  State  of  Oregon  b}^  reason  of 
the  provisions  of  decedent's  Will  hereinafter  men- 
tioned, whicli  contingent  tax  has  never  been  deter- 
mined heretofore. 

By  Virtue  of  Paragraph  Eighth  of  the  Will  of 
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said  decedent  a  power  was  vested  in  Henderson 
Brooke  Deady  to  appoint  by  Will  two-thirds  of  the 
net  income  of  Lot  1  Block  212,  City  of  Portland, 
unto  his  wife  for  her  life,  if  he  should  have  a  wife 
living  at  the  time  of  his  death. 

Said  Henderson  Brooke  Deady  died  on  the  28th 
day  of  May,  1933,  leaving  a  Last  Will  and  Testa- 
ment duly  executed,  wherein  he  exercised  said  power 
of  appointment  by  bequeathing  the  said  two-thirds 
income  from  said  real  property  to  his  wife,  Char- 
lotte Deady,  for  the  period  of  her  natural  life.  By 
reason  of  the  exercise  of  said  power  additional  in- 
heritance tax  accrued  to  the  State  of  Oregon  upon 
tlie  life  estate  thus  passing  to  Charlotte  Deady. 

That  pending  the  adjustment  of  said  inheritance 
tax  said  Charlotte  Deady  died  in  August,  1935,  hav- 
ing enjoyed  the  income  from  said  property  for  a 
period  of  only  two  years  and  three  months.  The 
death  of  Charlotte  Deady  has  rendered  it  micertain 
what  basis  should  be  adopted  for  valuation  of  the 
interest  which  she  received  in  the  income  of  said 
property,  and  consequently,  the  amount  of  inherit- 
ance tax  which  should  be  assessed  thereon.  A  contro- 
versy having  arisen  between  the  State  Treasurer 
and  the  First  National  Bank,  as  Executor  of  said 
Estate,  as  to  the  valuation  of  said  inheritance  and 
the  amount  of  tax,  said  Executor  and  the  State 
Treasurer  have,  with  the  approval  of  the  Attorney 
General  and  this  Court,  entered  into  a  Stipulation 
for  the  compromise  and  tinal  settlement  of  the  said 
tax  upon  the  payment  to  the  State  of  Oregon  of  the 
sum  of  $2500.00,  which  Stipulation  is  on  file  herein. 
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Wherefore,  Petitioner  prays  that  an  Order  of 
this  Court  be  made  based  upon  said  Stipulation, 
fixing  and  determining  the  amount  of  inheritance 
tax  to  be  paid,  the  State  of  Oregon  upon  the  dis- 
tributive share  of  Charlotte  Deady  in  the  sum  agreed 
upon,  to-wit:  $2500.00. 

THE  FIRST  NATIONAL  BANK  OF 
PORTLAND  (Oregon), 
Executor, 

By  M.  A.  TAYLOR, 

Assistant  Trust  Officer. 

SIMON,  GEARIN,  HUMPH- 
REYS &  FREED, 
Attorneys  for  Petitioner. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  M.  A.  Taylor,  being  first  duly  sworn,  say  that 
I  am  Assistant  Trust  Officer  of  The  First  National 
Bank  of  Portland  (Oregon),  Petitioner  above 
named,  and  that  the  statements  contained  in  the 
foregoing  Petition  are  true,  as  I  verily  believe. 
M.  A.  TAYLOR. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  October,  1935. 

(Seal)  R.  A.  WELCH, 

Notary  Public  for  Oregon. 

My  commission  expires  Sept.  5,  1936. 

[Endorsed]:  Filed  Oct.  1,  1935.  A.  A.  Bailey, 
Clerk ;  L.  H.  Emerson,  Deputy. 

[Endorsed]:  Filed  Feb.  21,  1942. 
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Mr.  Jaiireguy:  And  Defendants'  Pre-Trial  Ex- 
hibit N,  which  is  the  order  fixing  inheritance  tax, 
dated  October  1st,  1935. 

Mr.  Maguire :     Object  to  that  on  the  same  grounds 
and  for  the  same  reasons. 
The  Court:     Same  ruling. 

(Photostatic  copy  of  Order  Fixing  Inher- 
itance Tax,  In  the  Matter  of  the  Estate  of  Lucy 
A.  H.  Deady,  Deceased,  so  offered  and  received, 
having  previously  been  marked  as  Defendants' 
Pre-Trial  Exhibit  N,  was  thereupon  marked 
received  subject  to  objection,  ruling  reserved.) 


DEFENDANT'S  PRE-TRIAL  EXHIBIT  N 

In  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah,  Probate  Department. 

No.  22735 

In  the  Matter  of  the  Estate  of 
LUCY  A.  H.  DEADY,  Deceased. 

ORDER 

Fixing  Inheritance  Tax 

This  day  came  The  First  National  Bank  of  Port- 
land (Oregon),  Executor  of  the  Estate  of  Lucy  A. 
H.  Deady,  deceased,  and  petitioned  the  Court  for 
an  Order  determining  the  amount  of  inheritance 
tax  to  be  paid  the  State  of  Oregon  on  the  distri- 
butive share  of  Charlotte  Deady  under  the  Will  of 
Lucy  A.  H.  Deady,  deceased; 
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And  it  appearing  to  the  Court  that  The  First 
National  Bank  of  Portland,  (Oregon),  as  Executor 
and  Trustee  of  said  Estate,  and  Rufus  C.  Holman, 
State  Treasurer  of  the  State  of  Oregon,  have  with 
the  a2)proval  of  this  Court  and  the  Attorney  General 
duly  made  and  filed  their  written  Stipulation  for 
compromise  and  settlement  of  said  inheritance  tax, 
and  that  an  Order  determming  said  tax  should  be 
entered  in  accordance  with  said  Stipulation; 

Now,  Therefore,  It  Is  Hereby  Ordered  and  De- 
creed that  said  Stipulation  for  compromise  of  said 
tax  be  and  the  same  hereby  is  approved;  that  in- 
heritance tax  due  to  the  State  of  Oregon  in  the 
Estate  of  Lucy  A.  H.  Deady,  deceased,  upon  the 
distributive  share  received  by  Charlotte  Deady  from 
said  estate  be  and  the  same  hereby  is  fixed  and  de- 
termined in  the  sum  of  $2500.00.  That  said  Execu- 
tor forthwith  pay  said  tax  to  the  State  of  Oregon, 
which  payment  shall  be  in  full  and  final  settlement 
of  any  and  all  inheritance  taxes  due  to  the  State  of 
Oregon  in  tlie  matter  of  said  Estate. 

Dated  this  1st  day  of  October,  1935. 
[Illegible] 
Circuit  Judge. 

[Endorsed]:  Filed  Feb.  21,  1942. 
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Mr.  Jaureguy:  And  letter  from  Rufus  C.  Hol- 
nian,  State  Treasurer,  to  the  First  National  Bank 
of  Portland,  dated  May  16,  1935,  with  reference 
to  tax  which  became  payable  from  the  Lucy  A.  H. 
Deady  Estate  after  the  death  of  Henderson  Deady. 
Mr.  Maguire:  We  object  to  this  upon  the  same 
grounds  and  for  the  same  reasons. 

The   Court :     Received  m  the  record  under  the 
same  conditions. 

(Typewritten  copy  of  letter,  bearing  date 
May  16,  1935,  Rufus  C.  Holman,  State 
Treasurer,  by  E.  G.  Sanders,  Inheritance  Tax 
Auditor,  to  First  National  Bank  of  Portland, 
so  offered  and  received,  having  previously  been 
marked  as  Defendants'  Pre-Trial  Exhibit  0, 
was  thereupon  marked  received  subject  to  ob- 
jection, ruling  reserved.) 


DEFENDANT'S  PRE-TRIAL  EXHIBIT  0 

State  of  Oregon 
Treasury  Department 
Salem 

Portland,  Oregon 
May  16,  1935 
First  National  Bank  of  Portland 
Sixth  &  Stark  Streets 
Portland,  Oregon 

Gentlemen : 

We  have  recently  examined  the  probate  record  in 
the  estate  of  Lucy  A.  H.  Deady,  decease,  who  died 
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August  29,  1923,  and  observe  that  you  have  qualified 
as  executor  and  trustee  of  her  estate  as  successor 
to  Joseph  Simon,  now  deceased. 

We  further  observe  that  Henderson  Deady,  a 
son  of  Lucy  A.  H.  Deady  and  a  legatee  imder  her 
will,  died  May  28,  1933,  and  by  his  last  will  and 
testament  exercised  a  pov;er  conferred  by  the  will 
of  Lucy  A.  H.  Deady  whereby  his  widow,  Charlotte 
Deady,  became  entitled  for  her  life  to  two-thirds 
of  the  income  from  the  mother's  estate.  Two-thirds 
of  the  income  appears  to  be  at  least  $600  per  month, 
with  some  prospect  of  her  receiving  any  excess  in- 
come over  and  above  mortgage  retirement  require- 
ments. 

By  virtue  of  Henderson  Deady 's  election  for  the 
benefit  of  his  widow  a  substantial  additional  in- 
heritance tax  accrued  to  the  State  of  Oregon  at  his 
death  upon  the  present  worth  of  the  life  estate  of 
Charlotte  Deady  thus  created.  This  tax  accrued 
from  the  estate  of  Lucy  A.  H.  Deady  as  donor  of 
the  power. 

We  understand  that  Charlotte  Deady  was  sixty 
years  of  age  at  the  time  of  her  husband's  death. 
Assuming  $600  per  month,  or  $7,200  per  year,  as 
her  income,  the  present  value  thereof  for  her  life, 
as  found  by  the  statutory  of  mortality  tables,  is 
$67,786.00,  with  a  resulting  inheritance  tax  thereon 
at  the  rates  prescribed  in  the  third  classification  of 
Section  10-603,  Oregon  Code  1930,  of  $12,546.50. 
Interest  is  accruing  on  the  tax  at  the  rate  of  eight 
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per  cent  from  eight  months  after  the  death  of  Hen- 
derson Deady,  or  January  28,  1934. 

The  record  also  indicates  that  Carlotte  Deady 's 
share  of  the  income  has  been  paid  to  her  by  your 
predecessor  without  any  retention  therefrom  to  pro- 
vide for  her  inheritance  tax.  Consequently  if  some 
definite  arrangement  is  not  made  by  you  within 
one  week  from  date  of  this  letter  to  protect  the 
state 's  interests,  we  shall  be  compelled  to  take  action 
ourselves  on  behalf  of  the  State. 
Very  truly  yours, 

RUFUS  C.  HOLMAN, 
State  Treasurer 
By  E.  G.  SANDERS, 

Inheritance  Tax  Auditor 
EGS:HR 

[Endorsed]:  Filed  Feb.  21,  1942. 


Mr.  Jaureguy :  And  we  offer  now  Pre-Trial  Ex- 
hibit P,  w^hich  is  a  letter  from  Maguire,  Shields  & 
^lorrison,  by  Robert  F.  Maguire,  to  the  First  Na- 
tional Bank,  discussing  the  letter  from  the  State 
Treasurer  to  the  First  National  Bank  and  giving 
his  opinion  on  the  matter  of  the  inheritance  taxes. 

Mr.  Maguire :  Objected  to  upon  the  same  grounds 
and  for  the  same  reasons. 

The  Court :  Received  in  the  record  under  the 
same  conditions 
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(Typewritten  copy  of  letter,  bearing  date 
May  23,  1935,  Maguire,  Shields  &  Morrison,  by 
Robert  F.  Maguire,  to  First  National  Bank, 
Portland,  Oregon,  so  offered  and  received,  hav- 
ing previously  been  marked  as  Defendants' 
Pre-Trial  Exhibit  P,  was  thereupon  marked 
received  subject  to  objection,  ruling  reserved.) 

DEFENDANT'S  PRE-TRIAL  EXHIBIT  P 

Frederick   Steiwer 
Counsel 

Law  Offices  of 
Maguire,  Shields  &  Morrison 

Attorneys  at  Law 
1113  Public  Service  Building 

Portland,  Oregon 

Robert  F.  Maguire 
Roy  F.  Shields 
William  H.  Morrison 


Leland  B.  Shaw 
Delmas  R.  Richmond 


May  23rd,  1935 


First  National   Bank, 
Portland,  Oregon. 

Gentlemen : 

Mr.  Robert  Strong,  executor  of  tlie  estate  of  Hen- 
derson Brooke  Deady,  has  referred  to  us  a  copy  of 
the  letter  of  the  State  Treasurer  dated  May  16, 
1935,  relative  to  the  inheritance  tax  alleged  due  the 
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State  of  Oregon  by  reason  of  the  exercise  of  the 
power  of  ai)i)ointment  given  him  under  the  will  of 
Lucy  A.  H.  Deady,  deceased,  to  will  a  portion  of 
the  income  and  real  property  in  favor  of  his  sur- 
viving widow. 

We  are  of  the  opinion  that  the  tax  in  question  is 
not  proj3erly  assessed  and  would  be  glad  to  discuss 
the  matter  with  you. 

In  our  judgment  the  utmost  that  the  state  can 
claim  would  be  the  inheritance  from  the  wife  to 
her  husband,  which  would  be  less  than  one-twelfth 
of  the  amount  of  the  claim. 

Yours  very  truly, 

MAGUIRE,  SHIELDS  & 
MORRISON 
By  /s/    ROBERT  F.  MAGUIRE. 

[Endorsed] :  Filed  Feb.  21,  1942. 


Mr.  Jaureguy:  Those  are  the  letters  which  I 
stated  would  connect  up  with  Exhibit  L  and  which 
should  be  considered  together,  some  of  them  after 
the  death  of  Charlotte  Deady  and  some  prior  to  the 
death  of  Charlotte  Deady.  [305] 

Then  we  offer  in  evidence  Pre-Trial  Exhibit  Q, 
Defendants'  Pre-Trial  Exhibit  Q,  which  is  a  letter, 
dated  October  25,  1923,  from  Wilbur,  Beckett  & 
Howell,  by  R.  W.  Wilbur,  addressed  to  Mr.  Joseph 
Simon,  regarding  the  contentions — or  the  position, 
rather,  of  Mr.  Wilbur  as  attorney  for  the  two  in- 
dividual defendants  in  this  case. 
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Mr.  Maguire:  We  object  to  this  on  the  ground 
that  it  is  wholly  irrelevant  and  immaterial,  it  is 
incompetent  to  prove  any  fact  in  issue,  is  not  bind- 
ing upon  Henderson  Brooke  Deady,  Charlotte 
Howell  Deady,  or  the  plaintiff. 

Mr.  Jaureguy:  Your  Honor  will  recall  the  con- 
versations between  Henderson  Brooke  Deady  and 
Hanover  Deady  in  which  Henderson  Brooke  Deady 
was  urging  that  he  be  given  an  immediate  income 
as  large  as  possible  and  that  the  sinking  fund  be 
deferred,  and  also  that  he  stated  to  them  that  Mr. 
Simon  had  said  to  him  that  if  he  could  get  their 
consent  it  was  all  right  with  him.  Now,  this  is  the 
letter  that  was  sent  prior  to  those  conversations, 
or  at  least  prior  to  most  of  them,  in  w^hich  the  posi- 
tion was  taken  and  the  estate  was  advised  through 
one  of  its  executors  what  their  position  at  that 
time  was,  so  as  to  show  the  position  that  had  been 
taken  on  their  behalf,  which  Henderson  was  at- 
tempting to  overcome.  That  is  the  purpose  of  this 
letter. 

Mr.  Maguire:  There  being  no  showing  that  that 
letter  was  ever  shown  to,  or  read  to,  or  the  contents 
communicated  to,  [306]  Henderson  Brooke  Deady, 
it  being  merely  addressed  to  a  stranger,  it  has  no 
relevancy  or  competency  whatsoever  in  this  case. 

Mr.  Jaureguy:  This  was  addressed  to  an  execu- 
tor of  the  estate,  the  very  man,  along  with  Hender- 
son Deady,  who  was  required  to  make  the  decision 
as  to  whether  Henderson  was  going  to  get  any 
money  at  all  or  not  for  a  certain  time,  and,  if  so, 
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liow  much,  and  the  man,  I  can  say,  that  has  probably 
more  than  fifty  per  cent  of  the  right  to  say,  because 
he  was  the  one  standing  in  a  neutral  position,  where- 
as Henderson  was  in  the  position  of  the  person  to 
be  benefited,  whereas  Simon  was  the  last  one  to  be 
convinced;  this  was  given  to  him  as  executor.  Now, 
in  addition  to  all  that,  the  statement  that  Hender- 
son said  that  Simon  had  told  him  that  if  he  could 
get  the  consent  of  the  boys  it  was  all  right  with  him. 
Mr.  Maguire:  It  indicates,  your  Honor,  the  ex- 
treme danger  of  listening  to  any  hearsay  testimony. 
If  a  witness  is  to  be  permitted  to  state  that  some- 
one not  a  party  to  the  litigation  told  him  something, 
and  then  we  attempt  to  prove  that  that  person  told 
him  something  by  proving  a  communication  from 
another  person  to  the  first  person,  neither  of  whom 
are  litigants,  and  with  no  foundation  laid  to  show 
that  either  the  plaintiff  or  any  of  the  plaintiff's 
predecessors  in  interest  had  the  slightest  knowledge 
of  the  communication,  why,  we  just  simply  throw 
proof  at  large  and  we  are  deciding  cases  entirely 
[307]  upon  hearsay  ex-parte  statements. 

The  Court :     Well,  I  will  receive  it  under  the  same 
conditions. 

(Letter,  bearing  date  October  25,  1923,  Wil- 
bur, Beckett  &  Howell,  by  R.  W.  Wilbur,  to 
Mr,  Joseph  Simon,  so  offered  and  received, 
having  previously  been  marked  as  Defendants' 
Pre-Trial  Exhibit  Q,  was  thereupon  marked 
received  subject  to  objection,  ruling  reserved.) 
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DEFENDANT'S  PRE-TRIAL  EXHIBIT  Q 

R.  W.  Wilbur 
H.  B.  Beckett 
F.  C.  Howell 


E.  K.  Oppenheimer 

Wilbur,  Beckett  &  Howell 

Attorneys  at  Law 

Board  of  Trade  Building 

Portland,   Orei^on 

Mr.  Joseph  Simon, 
Attorney  at  Law, 
Mohawk  Building, 
Portland,  Oregon. 
My  Dear  Mr.   Simon: 

In  re  Deady  Estate. 

We  represent  the  interests  of  Mary  E.  Deady, 
Matthew  Edward  Deady  and  Hanover  Deady  and 
I  am  addressing  you  in  the  interests  of  my  clients. 

A  few  days  ago  rumor  came  to  me  that  Mr.  Hen- 
derson Deady  was  going  to  endeavor  to  borrow  or 
get  an  advance  of  some  kind  from  the  estate  and 
my  clients  desire  to  protest  against  such  a  pro- 
cedure and  I  do  not  believe  that  he  is  entitled  to 
such  an  advance  either  under  the  will  or  legally 
and  from  my  conversation  with  you  over  the  phone 
a  few  days  ago,  T  understand  that  you  concur  in 
this  opinion. 
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Rumor  has  also  come  to  me  that  Mr.  Henderson 
Deady  wants  to  break  the  Ungar  lease  on  the  pro})- 
erty  at  Broadway  and  Alder  Streets  on  the  theory 
that  Ungar  has  no  right  to  sublet  the  property.  In 
my  opinion,  it  would  be  inadvisable  to  precipitate 
any  litigation  of  this  kind  imless  there  w^as  a  posi- 
tive jn'ovision  in  the  lease  to  Mr.  Ungar  that  he 
should  not  sublet.  It  is  possible  that  there  is  a  pro- 
vision in  the  lease  that  Ungar  was  not  to  sublet 
without  the  consent  of  Mrs.  Deady  but  it  is  quite 
possible  that  Mrs.  Deady 's  consent  may  have  been 
obtained  to  the  subleasing. 

I  have  further  been  informed  that  Mr.  Henderson 
Deady  would  like  to  get  hold  of  some  money  from 
the  estate,  probably  to  pay  his  regular  living  ex- 
penses and  if  money  can  be  paid  consistent  with 
the  provisions  of  the  will  and  preserving  enough 
of  the  assets  to  take  care  of  all  of  the  obligations, 
I  am  inclined  to  think  that  my  clients  would  be  in 
favor  of  this  purely  as  a  matter  of  family  good 
feeling. 

Under  Section  5  of  the  will,  there  was  left  $150.00 
l)er  month  to  Mary  E.  Deady  and  $75.00  per  month 
to  the  widow  of  Paul  Deady  and  these  appear  to  be 
specific  bequests. 

In  Paragraph  "a",  being  the  next  paragraph  of 
the  will,  there  is  given  to  Matthew  Deady  and  Han- 
over Deady  $100.00  per  month  each,  and  the  re- 
mainder of  the  income  shall  be  paid  to  Henderson 
Brooke  Deady.  I  take  it  that  the  $100.00  to  be  paid 
to  the  two  grandchildren  is  also  a  specific  bequest 


vs.  Richard  Howell  447 

and  that  the  bequest  to  them  and  the  bequest  to 
Mary  E.  Deady  and  the  widow  of  Paul  Deady,  are 
cumulative  and  really  begin  to  run  from  the  time 
of  the  death  of  Lucy  Deady. 

There  is  a  i)rovision  that  the  remainder  of  the 
income  shall  be  paid  to  Henderson  Deady  but  that 
tliere  shall  be  no  such  distribution  until  the  inheri- 
tance taxes  and  legacies  have  been  paid  and  the 
sinking  fund  provided  for  for  the  purpose  of  paying 
off  the  mortgage  upon  the  property. 

Roughly  figuring  the  income  of  this  estate,  it  is 
possible  that  Henderson  Deady  might  get  an  income 
of  approximately  $600.00  a  month  but  I  assume 
that  no  such  sum  could  be  paid  to  him  in  view  of 
the  fact  that  the  amount  of  the  inheritance  taxes 
and  the  amount  required  to  provide  for  the  sinking 
fund  cannot  be  ascertained  accurately  and  in  talking 
over  this  matter  with  my  clients,  believe  that  it 
would  be  satisfactory  to  them,  if  it  is  consistent 
with  your  views  and  with  the  law,  to  have  paid 
from  the  income  each  month  as  follows: 

Mary  E.  Deady  $150.00  per  month 

Marye  Thompson  Deady  $  75.00  per  month 
Matthew  Edward  Deady  $100.00  per  month 
Hanover  Deady  $100.00  per  month 

That  there  be  paid  to  Henderson  Brooke  Deady 
perhaps  $150.00  or  $200.00  per  month,  the  same  to 
apply  on  any  sums  that  might  be  due  to  him  out 
of  the  remainder  of  the  income  after  the  payment 
of  the  inheritance  taxes  and  providing  for  the  sink- 
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iiig  fund,  as  it  would  apparently  be  absolutely  safe 
for  Henderson  Deady  to  get  $150.00  or  $200.00  a 
month. 

It  is  naturally  for  the  interests  of  my  clients  and 
particularly  the  two  grandsons  to  have  as  large  a 
sinking  fund  created  as  j^ossible  so  as  to  pay  off 
the  mortgage,  as  under  present  family  conditions, 
as  I  understand  them,  under  Paragraph  7,  the  two 
grandsons  will  probably  eventually  own  this  whole 
property. 

Relative  to  the  payments  that  I  have  spoken  of 
above,  it  seems  to  me  that  the  executors  would  be 
fully  protected  if  all  of  the  interested  parties  should 
enter  into  a  stipulation  for  a  i)a}TTient  of  these  be- 
quests or  monthly  allowances  at  the  present  time 
on  the  basis  above  mentioned  and  that  the  court 
would  probably  order  payments  in  view^  of  the  fact 
that  all  parties  would  agree  to  these  payments,  but, 
of  course,  the  payments  to  Henderson  Deady  will 
have  to  be  small  enough  so  as  to  allow  an  ample 
amomit  to  pay  the  expenses  of  administration,  in- 
come taxes  and  provide  for  the  sinking  fund. 

Therefore,  I  desire  to  say  that  in  my  oj)inion, 
all  of  the  bequests  herehi  spoken  of  are  specific  be- 
quests and  should  be  ])aid  as  soon  as  the  executors 
can  determine  that  they  can  safely  be  paid  with  the 
exception  that  Henderson  Deady  is  to  get  nothing 
until  all  of  these  bequests  have  been  paid  and  also 
money  provided  for  the  j^urposes  herein  above  men- 
tioned, and  in  my  opinion,  the  estate  can  probably 
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allow  Henderson  Deady  on  account  the  matter  of 
$200.00,  or  something  of  that  kind,  per  month. 

I  will  be  glad  to  hear  from  you  about  these  mat- 
ters to  know  if  some  plan  outlined  as  above  meets 
with  your  approval  and  it  seems  to  me  that  it  is 
the  only  plan  that  can  possibly  be  devised  for  Hen- 
derson Deady  to  get  any  money  out  of  the  property 
until  the  estate  is  settled. 

Yours  very  truly, 

WILBUR,  BECKETT  & 
HOWELL 
By  R.  W.  WILBUR. 
RWW/P 

[Endorsed] :  Filed  Feb.  21,  1942. 


Mr.  Jaureguy:  Then  we  offer  in  evidence  De- 
fendants' Pre-trial  Exhibit  R,  which  is  a  carbon 
copy  of  a  letter,  dated  October  26,  1923,  addressed 
to  Messrs.  Wilbur,  Beckett  &  Howell,  and,  while 
it  does  not  have  any  signature,  I  think  that  it  is 
probably  admitted  in  the  pre-trial  order  that  it  was 
written  by  Joseph  Simon. 

Mr.  Grant:     We  admit  the  authenticity. 

Mr.  Jaureguy:  In  answer  to  the  letter  which  is 
Defendants'  Pre-^rrial  Exhibit  Q,  and  stating  Mr. 
Simon's  position  on  the  matter. 

Mr.  Maguire:  We  make  the  same  objection,  on 
the  same  grounds  and  for  the  same  reasons. 

Mr.  Jaureguy:  This,  I  may  say,  perhaps  has  an 
additional  ground  of  admissibility,  and  that  is  a 
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subject  matter  thereof  with  Dr.  Deady  and  Chester 
V.  Dolph. 

Enclosure.  Very  truly  yours 

JS/K. 

[Endorsed]:   Filed  Feb.  21,  1942. 


Mr.  Jaureguy:  Then  there  has  been  received, 
subject  to  objection,  Defendants'  Pre-Trial  Exhibit 
G,  which  is  a  copy  of  an  unexecuted  agreement,, 
and  after  that  was  received  subject  to  the  objec- 
tion there  w^as  some  discussion  about  it  and  we 
stated  that  we  would  obtain  the  original.  We  do  not 
have  it  here  now,  but  we  think  we  can  have  it  the 
first  thing  in  the  morning. 

The  Court:  I  think  that  will  be  perfectly  all 
right,  to  bring  it  in  the  morning. 

Mr.  Jaureguy:  And,  as  presently  advised,  why, 
that  is  all  the  evidence  we  have  to  introduce.  If  we 
could  rest  with  that  reservation,  why, 

The  Court:     (Interrupting)     Yes.  [310] 

Mr.  Maguire :  May  it  please  your  Honor,  so  that 
we  may  come  to  as  intelligent  a  conclusion  upon 
this  matter  that  has  now  arisen  as  possible,  we  now 
I'equest  the  Court  to  rule  on  our  objection  and  our 
motion  to  strike  the  testimony  of  Hanover  Deady 
witli  regard  to  the  Exhibit  G  and  with  regard  to 
the  ])()sition  Avhich  he  had  taken  to  the  right  of 
Charlotte  Howell  Deady  to  receive  tlie  income  dur- 
mix  lier  life  and  the  testimonv  that  he  liad  not  heard 
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that  she  had  made  no  claim  of  a  fee  simple  estate 
prior  to  the  time  that  he  declined  to  execute  Ex- 
hibit G,  and  that  if  he  had  known  of  it  he  would 
have  executed  Exhibit  G.  We  appreciate  the  diffi- 
culty that  the  Court  may  be  in,  in  view  of  the  way 
that  by  common  consent  we  have  proceeded  in  the 
taking  of  testimony,  and  were  this  the  matter  of  any 
other  witness  I  would  not  suggest  to  the  Court  the 
necessity  or  even  advisability  of  making  a  ruling 
at  this  time,  but  since  the  Court  is  aware  of  tlie 
situation  I  don't  see  that  in  justice  [366]  to  the 
interests  of  our  client  we  can  do  other  at  this  time 
than  make  this  motion. 

The  Court:     Court  will  be  at  recess. 

(A   short    recess   was   thereupon   had,    after 
which  proceedings  were  resimied  as  follows:) 

The  Court:  I  am  sorry  that  the  question  has 
arisen  in  just  the  way  that  it  has,  but  I  am  forced 
to  the  conclusion  that  I  must  amiounce  to  you  what 
my  determination  of  the  facts  of  this  case  is.  On 
the  plaintiff's  case  as  it  now  stands  there  are  ques- 
tions, it  is  true,  of  the  admissibility  or  inadmissi- 
bility of  evidence  in  this  case,  technical  questions, 
on  which  I  will  give  you  a  ruling  so  that  you  can 
make  up  your  record.  A  great  many  of  the  matters 
are,  in  my  opinion,  inadmissible,  Ijut  taking  the 
case  as  a  whole  I  see  nothing  in  the  testimony  which 
tends  to  make  me  vary  the  conclusion  that  I  arrived 
at  in  reading  the  will  itself.  I  have  given  a  very 
careful  study  of  the  will,  extending  over  months, 
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and  I  have  arrived  at  the  conclusion  that  the  main 
point  in  Mrs.  Deady 's  consideration  at  the  time  that 
she  drew  the  will  was  that  she  desired  to  keep  this 
property  intact  for  an  indefinite  period  of  time, 
and  that  conclusion  is  borne  out  hy  tlie  testimony  in 
this  case.  That  alone  would  not  necessarily  invali- 
date the  executory  devise,  except  for  the  fact  that 
in  her  owai  thinking  and  in  the  terms  of  the  w411, 
which  I  believe  reflected  her  thinking,  she  made  the 
executory  devise  depend  upon  the  ])eriod  of  [367] 
distribution.  Now,  one  cannot  tell  from  the  terms 
of  the  will  when  tlie  period  of  distribution  was  to 
be.  I  have  taken  meticulous  care  to  try  to  discover 
when  this  so-called  trust  w^ould  end.  I  have  been 
unable  to  discover  from  the  terms  of  the  will,  I 
think  no  one  else  has  been  able  to  discover,  when 
it  would  end.  The  estate  in  this  case  has  been  held 
open,  the  trusteeship  has  been  continued  as  an  opera- 
tion, even  today.  Now,  as  the  Court  formerly  de- 
termined, making  the  executory  devise  depend  upon 
that  indefinite  period  of  distribution  rendered  it 
invalid,  and,  incidentally,  followed  the  rule  against 
perpetuity.  The  result  of  that  was,  viewing  the 
whole  situation,  the  only  way  that  the  Court  could 
uphold  the  will  at  all,  under  the  decisions  of  the 
Supreme  Court  of  Oregon,  was  to  treat  the  gift 
to  Henderson  Brooke  Deady  as  a  fee  upon  the 
death  of  the  testator.  She  was  at  that  time  living. 
It  is  unfortunate,  even  in  my  own  thinking,  the 
main  desire  of  the  testatrix  to  hold  this  property, 
to  give  the  benefit  to  her  family  in  perpetuity,  can- 
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not  be  carried  out,  but  I  think  it  was  a  natural 
desire,  which  was  frustrated  by  the  rules  of  law, 
and  I  see  nothing  in  this  record,  whether  the  evi- 
dence be  admissible  or  inadmissible,  which  tends  to 
make  me  believe  that  the  testatrix  did  not  intend, 
under  the  circumstances,  to  give  the  fee  to  Hender- 
son Brooke  Deady.  I  think  her  intention  was  a 
little  vague  on  that  point,  and  I  think  it  has  been 
reflected  in  the  testimony  here  as  to  [368]  just  how 
that  worked  out,  but  I  find  nothing  in  the  testimony 
any  place  which  indicates  that  she  thought  the 
executory  devise  would  take  effect  at  any  time  ex- 
cept at  the  point  of  distribution,  wherever  that 
may  be. 

The  dealings  between  Hanover  Deady  and  Char- 
lotte Howell  Deady  indicate,  in  my  mind,  tliat  they 
were  looking  at  the  matter  from  two  different  points 
of  view.  In  the  offered  document  there  it  seems 
that  Charlotte  Howell  Deady  was  asking  for  a  life 
estate  in  two-thirds  of  the  property.  Unless  she 
was  claiming  more  interest  than  simply  the  distrilni- 
tion  of  the  income  from  two-thirds,  I  do  not  think 
that  the  document  would  have  been  written  in  that 
way. 

There  is  another  point  that  I  will  take  into  con- 
sideration for  a  moment,  and  that  is  the  promise 
upon  the  part  of  Henderson  Brooke  Deady  tliat 
he  would  have  no  children  in  the  futui*e.  1\'  tliat 
promise  was  made  to  anybody  I  do  not  think  any- 
one could  have  relied  upon  it.  A  man  could  not 
say  that  he  could  not  have  children  in  the   future. 
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I  do  not  think  that  he  could  guarantee  that.  I  do 
not  think  that  anyone  would  have  a  right  to  believe 
that  he  could  guarantee  it,  either  his  mother  or 
other  heirs  of  the  estate.  It  is  perfectly  certain  that 
if  he  had  heirs  they  took  the  fee,  if  he  had  issue 
they  took  the  fee.  And  so  that  is  going  to  be  the 
outline  of  my  decision,  gentlemen,  and  you  can  make 
u])  this  record  any  way  that  you  wish  and  I  will 
rule  upon  the  technical  questions  [369]  and  give 
you  a  memorandum  upon  it,  and  I  think  perhaps 
I  should  embody  these  conclusions  in  a  definitive 
memorandum  before  I  discuss  the  testimony. 

Mr.  Grant :  In  view  of  that,  your  Honor — in  the 
first  place  we  consent  to  the  substitution  of  the 
original,  reserving  the  same  objections  to  the  orig- 
inal that  we  made  to  the  originally  offered  copy, 
Exhibit  G. 

(The  original  unexecuted  agreement  between 
Charlotte  Howell  Deady,  Hanover  Deady,  et 
al,  dated  October  22,  1934,  so  produced,  offered 
and  received,  was  thereupon  substituted  for 
typewritten  copy  previously  marked  as  De- 
fendants' Pre-Trial  Exhibit  G,  similarly 
marked,  and  was  received  subject  to  objection, 
rulmg  reserved.) 

DEFENDANT'S  PRE-TRIAL  EXHIBIT  G 

T]iis  Indenture  made  tliis  lltli  day  of  October, 
1934,  l)etweeu  Charlotte  Howell  Deady,  widow  of 
Henderson  Brooke  Deady,  deceased,  of  Ncav  Mil- 
ford,    County   of   Litchfield,    State   of   Connecticut, 
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party  of  the  first  part,  and  Hanover  Deady  and 
Ariel  Deady,  his  wife,  and  Matthew  Edward  Deady 
and  Margaret  Deady,  his  wife,  all  of  the  City  of 
Portland,  Multnomah  County,  State  of  Oregon, 
parties  of  the  second  part. 

Witnesseth : 

That  Whereas  Lucy  A.  H.  Deady  of  Portland, 
Oregon,  now  deceased,  in  her  lifetime  was  tlie 
owner  in  fee  simple  of  that  certain  })arcel  of  real 
property  described  as  Lot  munbered  One  (1)  in 
Block  numbered  Two  Hundred  and  Twelve  (212) 
of  the  City  of  Portland,  Oregon,  and  its  appurten- 
ances and 

Whereas,  Lucy  A.  H.  Deady  died  on  or  about 
August  29,  1923,  leaving  a  last  will  and  testament 
made,  executed  and  declared  as  such  and  dated 
July  29,  1920,  which  said  last  will  and  testament 
has  been  duly  admitted  to  probate  in  the  Probate 
Department  of  the  Circuit  Court  of  the  State  of 
Oregon  for  Multnomah  County  and 

Whereas,  in  and  by  said  last  will  and  testament 
an  undivided  two-thirds  of  said  real  property  was 
devised  to  the  said  Henderson  Brooke  Deady  and 
an  undivided  one-third  of  said  real  property  was 
devised  to  Hanover  Deady  and  Matthew  Edward 
Deady,  of  the  parties  of  the  second  part,  said  de- 
vises being  subject  to  certain  conditions,  provisions 
and  charges  in  said  will  contained  and 

Whereas,  Henderson  Brooke  Deady  died  testate 
on  or  about  May  26,  1933,  and  his  last  will  and 
testament  has  been  duly  admitted  to  probate  in  the 
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sold,  assigned,  transferred  or  conveyed  the  estate 
and  interest  hereby  conveyed  to  them  in  any  re- 
spect or  to  any  person  whomsoever,  and  that  she 
will  warrant  and  defend  the  same  against  the  law- 
ful claims  of  all  persons  whomsoever  claiming 
under  or  through  her. 

The  said  Hanover  Deady  and  Ariel  Deady,  his 
wife,  and  the  said  Matthew  Edward  Deady  and 
Margaret  Deady,  his  wife,  do  hereby  give,  grant, 
bargain,  sell,  convey  and  confirm  unto  Charlotte 
Howell  Deady  a  life  estate  in  an  undivided  two- 
thirds  interest  in  said  real  property  and  its  appur- 
tenances, and  in  and  to  the  rent,  income  and  profits 
therefrom,  subject  only  to  the  charges  made  upon 
said  income,  rents  and  profits  in  favor  of  Mary  E. 
Deady  (widow  of  Edward  Nesbith  Deady)  ,and  Marye 
Thompson  Deady  (widow  of  Paul  R.  Deady,  de- 
ceased). And  the  said  Hanover  Deady  and  Ariel 
Deady,  his  wife,  and  the  said  Matthew  Edward 
Deady  and  Margaret  Deady,  his  wife,  each  for  him- 
self or  herself  does  hereby  covenant  to  and  with 
the  said  Charlotte  Howell  Deady  that  he  or  she  has 
not  heretofore  mortgaged,  assigned,  sold,  trans- 
ferred, conveyed  or  encumbered  the  estate  or  in- 
terest hereby  conveyed  to  the  said  Charlotte  Howell 
Deady  in  any  respect  or  to  any  persons  whomso- 
ever. 

It  is  further  mutually  understood  and  agreed  be- 
tween the  parties  hereto  that  from  the  income,  rents 
and  profits  arising  from  said  real  property  there 
shall  be  paid,  first,  the  taxes  and  assessments  ac- 
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criied  and  to  accrue  against  and  upon  the  same,  and 
the  interest  on  the  mortgage  now  a  lien  on  said 
I)remises  and  that  the  trustee  under  the  will  of  Lucy 
A.  H.  Deady  may  in  his  discretion  set  aside  as  a 
sinking  fmid  and  pay  on  said  mortgage  a  sum  not 
exceeding  $1200.00  i)er  annum;  second,  such  other 
expenses  as  may  be  incident  to  tlie  care  of  said 
projjerty  and  the  administration  of  the  estate  of 
Lucy  A.  H.  Deady,  deceased;  third,  the  sum  of 
$150.00  per  month  to  Mary  E.  Deady  during  the 
remainder  of  her  natural  life,  and  the  sum  of  $150.00 
per  month  to  Marye  Thompson  Deady  during  the 
remainder  of  her  natural  life;  and  fourth,  that  the 
I'emainder  of  said  rents,  income  and  profits  shall 
go  and  be  paid,  during  the  remainder  of  the  natural 
life  of  Charlotte  Howell  Deady,  two-thirds  to  Char- 
lotte Howell  Deady  and  one-sixth  to  Hanover  Deady, 
his  heirs,  executors,  administrators  and  assigns,  and 
one-sixth  to  Matthew  Edward  Deady,  his  heirs, 
executors,  administrators  and  assigns. 

The  parties  hereto  further  mutually  covenant  and 
agree  that  on  the  death  of  Mary  E.  Deady  the  sum. 
of  $150.00  per  month  theretofore  paid  her  from 
the  income,  rents  and  profits  of  said  real  jiroperty 
shall  go  and  be  ])aid  two-thirds  to  Cliarlotte  Howell 
Deady  and  one-third  to  Hanover  Deady  and 
Matthew  Edward  Deady,  share  and  share  alike,  and 
that  on  the  death  of  Marye  Thompson  Deady  the 
sum  of  $150.00  per  month  theretofore  paid  to  her 
from  the  income,  rents  and  profits  of  said  real  prop- 
erty shall  go  and  be  paid  two-thirds  to  Charlotte 
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Howell  Deady  and  one-third  to  Hanover  Deady  and 
Matthew  Edward  Deady,  share  and  share  alike. 

In  Witness  Wliereof,  the  parties  hereto  have 
hereunto  set  their  respective  hands  and  seals  this 
11th  day  of  October,  1934. 

(Seal)         CHARLOTTE  HOWELL  DEADY 
Party  of  the  first  part. 

(Seal)         MATTHEW  EDWARD  DEADY 
Parties  of  the  Second  Part. 

Witness  the  signature  of  Charlotte  Howell  Deady : 

ETHEL  F.  ANDERSON 
HELEN  A.  DODD. 

Witness  the  signatures  of  Hanover  Deady  and 
Ariel  Deady,  his  wife,  and  Matthew  Edward  Deady 
and  Margaret  Dead}^,  his  wife: 

R.  W.  WILBUR. 

State  of  Connecticut, 
County  of  Litchfield — ss. 

Be  It  Remembered  that  on  this  11th  day  of  Octo- 
ber A.  D.  1934,  before  me,  the  midersigned  a  Notary 
Public  in  and  for  said  Coimty  and  State,  personally 
appeared  the  within  named  Charlotte  Howell  Deady, 
who  is  known  to  me  to  be  the  identical  individual 
described  in  and  who  executed  the  within  instru- 
ment, and  acknowledged  to  me  that  she  executed 
the  same  freely  and  volimtarily. 
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In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  notarial  seal  the  day  and  year  last  above 
written. 

(Seal)  HELEN  A.  DODD, 

Notary  Public  for  Litchfield  County. 

My  commission  expires  Feb.  1,  1936. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Be  It  Remembered  that  on  this  2nd  day  of  No- 
vember A.  A.  1934,  before  me,  the  undersigned  a 
Notary  Public  in  and  for  said  County  and  State, 
personally  appeared  the  within  named  Hanover 
Deady  and  Ariel  Deady,  his  wife,  and  Matthew 
Edward  Deady  and  Margaret  Deady,  his  wife,  who 
are  known  to  me  to  be  the  identical  individuals 
described  in  and  who  executed  the  within  instru- 
ment, and  acknowledged  to  me  that  they  executed 
the  same  freely  and  voluntarily. 

In  Testimony  Whereof,  I  have  hereimto  set  my 
hand  and  notarial  seal  the  day  and  year  last  above 
written. 


Notary  Public  for  Oregon. 
My  commission  expires: 

State  of  Connecticut, 
Litchfield  Coimty — ss. 

I.  C.  Wesley  Winslow,  Clerk  of  the  County  of 
Litchfield  and  of  the  Superior  Court  of  said  State 


464  Matthew  Edtvard  Deady  et  al. 

within  and  for  said  County,  which  is  a  Court  of 
Record,  and  Keeper  of  the  Seal  thereof,  do  hereby 
certify  that  Helen  A.  Dodd  wliose  name  is  subscribed 
to  the  certificate  or  proof  of  acknowledgment  of  the 
annexed  instrument,  was  at  the  time  of  taking  such 
proof  or  acknowledgment  a  Notary  Public  within 
and  for  said  State,  dwelling  in  said  County,  duly 
appointed,  commissioned,  and  sw^orn,  with  authority 
by  the  laws  of  this  State  to  administer  oaths,  for 
general  purposes,  and  to  take  the  acknowledgment 
of  deeds  or  conveyances,  for  land,  tenements  or 
hereditaments  and  instruments  to  be  recorded  in 
this  State ;  that  I  am  well  acquainted  with  his  hand- 
writing and  verily  believe  the  signature  to  the  said 
certificate  or  proof  of  acknowledgment  to  be  gen- 
uine. Impression  of  Notarial  Seal  not  required  to 
be  filed. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  Seal  of  said  Superior  Court  at  Winchester, 
in  said  County  this  13  day  of  October  1934. 

(Seal)  [Illegible] 

Clerk. 

[Endorsed] :  Filed  Feb.  21,  1942. 


Mr.  Grant:  The  rebuttal  case  of  the  plaintiff 
will  consist  in  the  offer  of  the  Plaintiff's  Pre-Trial 
Exhibits  4,  5,  8  and  9,  I  believe, — No.  9  and  10,  the 
letter,  tlie  letter  of  Mr.  Simon. 
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Mr.  Jaureguy:     No  objection  to  these  four  ex- 
hibits which  have  just  been  offered  by  the  plaintiff. 

The  Court :     Admitted  in  evidence. 

(Carbon  copy  of  letter,  bearing  date  June 
7,  1935,  Maguire,  Shields  &  Morrison  to  Ralph 
W.  Wilbur,  Attorney  for  Hanover  Deady  and 
Matthew  Edward  [370]  Deady,  so  offered  and 
received,  having  previously  been  marked  as 
Plaintiff's  Pre-Trial  Exhibit  4,  wa^  thereupon 
marked  received  as  Plaintiff's  Exhibit  4) 


PLAINTIFF'S  PRE-TRIAL  EXHIBIT  No.  4 

June  7th,  1935 

Mr.  Ralph  W.  Wilbur, 
Attorney  for  Hanover  Deady  and 
Matthew  Edward  Deady, 
Board  of  Trade  Building, 
Portland,  Oregon. 

In  re  Deady  Estate. 

My  dear  Sir: 

Some  months  ago  Charlotte  Deady,  widow  and 
sole  heir  at  law  of  Henderson  Brooke  Deady,  made 
a  certain  offer  of  compromise  to  Hanover  Deady 
and  his  brother,  Matthew  Edward  Deady,  relating 
to  the  various  estates  and  interests  of  the  parties 
in  the  Deady  estate  and  tendered  a  pro])osed  con- 
tract and  deed  of  settlement  to  tliem  tln'ouuh  you. 
This  contract  and  deed  has  not  been  executed  or 
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accepted  by  your  clients  or  delivered  to  us  although 
request  has  been  repeatedly  made  for  such  accept- 
ance,   execution  and  delivery. 

As  I  heretofore  informed  you,  this  offer  was  not 
a  standing  one  and  was  conditioned  upon  immediate 
acceptance  and  by  failure  on  the  part  of  your  clients 
so  to  do,  was  of  no  further  force  and  effect.  In 
view  of  the  failure  of  your  clients  to  accept  the 
same  and  to  execute  and  deliver  the  contract,  and 
deed,  we  again  notify  you  on  behalf  of  our  client, 
Mrs.  Charlotte  Deady,  that  said  offer  of  compro- 
mise is  withdraAvn  and  request  immediate  return 
to  us  of  the  papers  tendered. 

We  do  not  desire  to  be  understood  that  we  do  not 
still  stand  ready  to  discuss  with  you  and  your  clients 
the  compromise  of  this  controversy  but  until  such 
discussion  and  agreement  has  been  reached,  our 
client  insists  upon  maintaining  all  of  her  rights  and 
claims  in  the  premises. 

Very  truly  yours, 

MAGUIRE,  SHIELDS  & 
MORRISON 
By    ROBERT  F.  MAGUIRE. 
RFM-D 


Letter,  bearing  date  June  7,  1935,  Wilbur, 
Beckett,  Howell  &  Oppenheimer  to  Robert  F. 
Maguire,  so  offered  and  received,  having 
previously  been  marked  as  Plaintiff's  Pre-Trial 
Exhibit  5,  was  thereupon  marked  received  as 
Plaintiff's  Exhibit  5; 
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PLAINTIFF'S  PRE-TRIAL  EXHIBIT  No.  5 

R.  W.  Wilbur 
H.  B.  Beckett 
F.  C.  Howell 
E.  K.  Oppenheimer 
Francis  E.  Marsh 
Robert  T.  Mautz 
Calvin  N.  Souther 

Wilbur,   Beckett,   Howell   &   Oppenheimer 

Attorneys  at  Law 

Board  of  Trade  Building 

Portland,  Oregon 

June  7,  1935 

Mr.  Robert  F.  Maguire, 
c/o  Maguire,  Shields  &  Morrison, 
Public  Service  Bldg., 
Portland,  Oregon. 

Dear  Sir: 

In  re  Deady  Estate. 

Your  letter  of  the  7th  inst.  about  the  alcove  re- 
ceived and  note  what  you  say  about  returning  the 
contracts  which  were  signed  by  your  clients  and 
forwarded  to  us  for  out  clients. 

As  you  know,  our  clients  signed  the  first  set  of 
contracts  which  were  forwarded  to  you  and  by  you 
sent  to  your  clients  and  these  signed  contracts  have 
never  been  returned  to  us. 

When  the  second  contract  was  drawn,  you  for- 
warded them  to  your  client  in  the  East  who  exe- 
cuted them  and  they  were  forwarded  to  us. 
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I  recognize  that  neither  set  of  contracts  have 
been  fully  executed  and  there  has  been  no  delivery. 
If  the  contracts  signed  by  the  respective  parties 
are  to  be  returned,  we  think  the  only  fair  and  pro- 
per thing  to  do  is  to  have  your  clients  forward  to 
you  the  contracts  signed  by  our  clients  and  we  will 
then  instruct  our  clients  to  deliver  to  you  those 
which  were  signed  by  your  clients. 

I  understand  thoroughly  from  your  letter  that 
as  the  matter  stands  now  all  efforts  of  compromise 
are  at  an  end  except  as  we  may  possibly  in  the 
future  discuss  the  matter  and  come  to  some  under- 
standing. 

Relative  to  the  inheritance  taxes  which  the  State 
Treasurer  is  now  trying  to  impose  against  this 
estate,  this  seems  to  me  very  serious  not  only  for 
your  clients  but  every  one  concerned  and  since  our 
interests  lie  together  in  this  tax  matter,  we  would 
like  to  be  kept  posted  as  to  what,  if  anything,  is 
to  be  done  and  if  any  hearing  is  to  be  had,  would 
like  to  be  notified  so  that  we  may  be  represented  at 
the  hearing.  I  hope  it  may  be  possible  for  us  in  the 
future  to  get  together  in  some  way  for  a  compro- 
mise. 

Yours  very  truly, 

WILBUR,  BECKETT,  HOWELL  & 
OPPENHEIMER, 
By  R.  W.  WILBUR. 

RWW/P 

[Endorsed] :  Filed  Feb.  21,  1942. 
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Letter,  bearing  date  July  15,  1933,  Wilbur, 
Beckett,  Howell  &  Oppenheimer,  by  R.  W. 
Wilbur,  to  Joseph  Simon,  so  offered  and  re- 
ceived, having  previously  been  marked  as  Plain- 
tiff's Pre-Trial  Exhil)it  9,  Vv^as  thereupon 
marked  received  as  Plaintiff's  Exhibit  9; 

PLAINTIFF'S  PRE-TRIAL  EXHIBIT  No.  9 

R.  W.  Wilbur 
H.  B.  Beckett 
F.  C.  Howell 
E.   K.   Oppenheimer 
Francis  E.  Marsh 

Wilbur,  Beckett,  Howell  &  Oppenheimer 

Attorneys  at  Law 

Board  of  Trade  Building 

Portland,   Oregon 

July  15,  1933 
Hon.  Joseph  Simon, 
Mohawk  Bldg., 
Third  &  Morrison  Sts., 
City. 

My  dear  Mr.  Simon: 

In  re  Estate  Henderson  Deady 

We  are  informed  that  Mr.  Henderson  Deady  re- 
cently died  in  the  East  and  his  Will  is  here  for 
the  purpose  of  probate.  The  last  we  knew,  this  Will 
had  not  been  offered  for  probate  and  do  not  know 
the  exact  situation  at  the  present  time. 
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We  note  from  the  Will  of  Lucy  Deady  that  you 
and  Henderson  Deady  were  made  the  executors  of 
the  Last  Will  and  Testament  and  therefore,  assume 
that  you  are  still  acting  and  alone  now  handling  this 
l^roperty  since  your  co-executor  is  dead. 

I  note  from  the  seventh  paragraph  of  the  TiUcy 
Deady  Will  that  in  case  Henderson  Deady  dies 
without  issue,  the  undivided  two-thirds  of  Lot  1,  in 
Block  212  shall  vest  in  her  two  grandsons,  to-wit, 
Matthew  Edward  and  Hanover  Deady. 

Our  information  is  that  Mr.  Henderson  Deady 
died  without  issue  and  therefore,  there  can  be  no 
question  but  what  the  ultimate  title  to  this  property 
will  vest  in  and  probably  has  already  vested  in  the 
two  grandsons  subject  to  the  limitations  and  pro- 
visions in  the  Lucy  Deady  Will  and  also  as  the 
same  may  or  may  not  be  affected  by  the  Will  of 
Henderson  Deady. 

In  the  ninth  paragraph  of  the  Lucy  Deady  Will 
it  is  stated,  referring  to  paragraph  five  of  the  Will, 
that  money  is  to  be  paid  to  Henderson  Deady  as  is 
provided  in  said  item  five  and  shall  continue  for  a 
period  of  ten  years  after  her  death  and  that  there- 
after and  thereupon  the  net  income  shall  follow 
the  title  and  ownership  of  said  real  property. 

Mr.  Henderson  Deady  left  a  Will  in  which  he 
willed  his  interest  in  his  estate  to  his  wife,  Char- 
lotte Deady,  but  Mr.  Henderson  Deady  died  prior 
to  the  expiration  of  the  ten-year  period  above  re- 
ferred to  which  we  understand  will  expire  with  the 
coming  month  of  August. 
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We  represent  the  two  grandsons  in  this  matter 
and  have  taken  no  decided  stand  or  position  relative 
to  this  matter  but  an  interesting  question  has 
naturally  been  raised  and  discussed  as  to  whether 
or  not  if  Henderson  Deady  died  prior  to  the  ten 
years  provided  for  in  the  Will  and  the  title  of  the 
property  after  said  death  resting  in  the  said  grand- 
sons, Henderson  Deady  had  any  right  to  will  to  his 
wife  any  portion  of  the  income  from  the  property 
after  the  expiration  of  the  ten  years. 

You  are  the  executor  of  this  estate  and  also  the 
trustee  for  managing  the  same  and  we  assume  that 
you  are  aware  of  this  situation  and  are  probably 
thinking  of  what  your  position  will  be  at  the  ex- 
I)iration  of  the  ten-year  period  in  August,  1933.  If 
you  have  examined  these  Wills  and  have  come  to 
any  conclusion  we  would  be  very  glad  to  hear  from 
you  about  the  matter. 

As  I  have  said  before  and  want  to  say  again,  the 
grandsons  have  not  expressed  to  us  any  particular 
desire  to  be  either  hardboiled  or  unfair  in  the  solu- 
tion of  this  question  but  feel  that  as  a  matter  of  law 
and  right  that  the  question  should  ])o  solved  right 
or  in  some  manner  which  is  agreeable  to  all  parties. 

We  understand  that  the  Henderson  Deady  Es- 
tate is  represented  by  Mr.  Robert  Maguire  and  he 
may  confer  with  you  and  we  will  be  very  glad  to 
confer  with  you  at  any  time  and  also  with  Mr. 
Maguire  if  you  desire  and   it  is   possible   that   a 
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solution  of  this  entire  question  may  be  had  which 
is  agreeable  to  all  parties. 

Yours  very  tinily, 

WILBUR,  BECKETT,  HOWELL  & 
OPPENHEIMER 

By  R.  W.  WILBUR. 
RWW:S 

[Endorsed] :  Filed  Feb.  21,  1942. 


Letter,  bearing  date  July  17,  1933,  Joseph 
Simon  to  Robert  Maguire,  so  offered  and  re- 
ceived, having  previously  been  marked  as  Plain- 
tiff's Pre-Trial  Exhibit,  10,  was  thereupon 
marked  received  as  Plaintiff's  Exhibit  10; 
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PLAINTIFF'S  PRE-TRIAL  EXHIBIT  No.  10 

Joseph  Simon 
John  M.  Gearin 
Lester  W.  Humphreys 
Edgar  Freed 


John  C.  Failing 

Simon,  Gearin,  Humphreys  &  Freed 
Attorneys  at  Law 
Mohawk  Building 
Portland,  Oregon 

July  17,  1933 
Robert  Maguire,  Esquire, 
Attorney  at  Law, 
Public  Service  Building, 
Portland,  Oregon. 

Dear  Sir: 

I  am  enclosing  herewith  a  copy  of  a  letter  just 
received  from  Mr.  Ralph  W.  Wilbur,  of  the  firm 
of  Wilbur,  Beckett,  Howell  &  Oppenheimer,  re- 
specting the  Lucy  A.  H.  Deady  Estate  and  the 
Estate  of  Henderson  B.  Deady. 

As  you  are  undoubtedly  aware  Dr.  Henderson  B. 
Deady  under  the  terms  of  his  mother's  Will  was  en- 
titled to  receive  tw^o-thirds  of  the  net  income  of  tjie 
estate  as  fixed  by  the  Will  during  his  lifetime. 

There  is  also  in  the  Will  of  Mrs.  Lucy  A.  H. 
Deady  a  i^rovision  which  seems  to  authorize  Dr. 
Deady  to  bequeath  by  Will  the  income  that  he  was 
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to  receive  to  his  widow,  if  there  be  one,  for  her  life. 

There  seems  to  be  some  micertainty  as  to  the  pro- 
per construction  of  this  Will  so  far  as  it  affects 
Dr.  Henderson  B.  Deady 's  interest  and  his  right  to 
bequeath  the  income  after  his  death  to  his  widow, 
by  reason  of  the  language  employed  in  paragraphs 
eight  and  nine  of  the  Will. 

Mr.  Wilbur,  who  represents  Matthew  E.  Deady 
and  Hanover  Deady,  has  suggested  that  a  confer- 
ence should  be  had  over  the  present  situation,  and 
especially  what  disbursement,  should  be  made  of  the 
income  formerly  paid  to  Dr.  Deady  after  the  death 
of  Mrs.  Lucy  A.  H.  Deady,  the  conference  to  con- 
sist of  Mr.  Robert  Maguire,  Mr.  R.  W.  Wilbur  and 
Joseph  Simon. 

I  would  be  pleased  also,  if  agreeable  to  you,  to 
have  Mr.  Robert  H.  Strong  present. 

May  I  hear  from  you  on  this  subject  at  an  early 
date. 

Very  tj'uly  yours, 

JOSEPH  SIMON. 
JS:B 

[Endorsed]:  Filed  Feb.  21,  1942. 


Mr.  Jaureguy :  I  wonder,  then,  if  we  could  with- 
draw the  copy  of  G,  since  w^e  are  putting  in  the 
original  ? 

The  Court :     Yes. 

Mr.    Grant:     We   consent   to   that. 
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The  Court :  I  think  that  probably  there  should  l^e 
an  amendment  [371]  made  of  the  pre-trial  order  in 
that  regard,  because  it  does  show  that  there  is  a 
copy  instead  of  the  original.  I  think  that  that  should 
be  amended. 

Mr.  Jaureguy:  Now,  I  take  it,  your  Honor, — at 
least,  I  will  state  that  it  is  our  understanding  and 
our  desire  that  if  your  Honor  rules  out  some  of 
this  evidence  that  has  been  given  we  desire  it  un- 
derstood that  that  evidence  nevertheless  remains, 
under  the  equity  rule,  for  the  consideration  of  the 
Circuit  Court  of  Appeals. 

The  Court :     Oh,  yes,  that  is  my  intention. 

Mr.  Jaureguy:  And  that  follows  without  any 
further  action  or  exception  on  our  part? 

The  Court:  Yes.  I  intended  that  this  whole  re- 
cord should  be  complete. 

Mr.  Jaureguy :  Now,  another  thing  that  I  would 
like  to  do,  and  that  is  that  the  Exhibits  A  and  B 
were  ruled  out  and  offered  under  the  rule.  We  wish 
now  to  re-offer  A  and  B,  on  the  theory  that  some 
of  the  cross-examination  of  Hanover  Deady  will 
perhaps  throw  some  light  as  to  whether  or  not 
they  ought  to  be  admissible  or  not,  particularly  the 
cross-examination  where  it  was  attempted  to  be 
brought  out  that  Robert  Strong  had  advised  Han- 
over Deady  that  Mr.  Charlotte  Deady  claimed  or 
might  claim  a  fee.  I  am  just  saying  that  to  identify 
the  evidence  and  not  purporting  to  be  exact  in  re- 
peating it,  but  for  that  reason  we  reoft'er  these  two 
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exliibits, — that  [372]  is,  of  course,  if  they  are  ex- 
cluded and  still  go  in  under  the  rule. 

Mr.  Maguire:  We  submit  the  same  objection  as 
to  their  receipt  on  the  re-offer. 

Mr.  Freed:  May  we  have  the  original  of  the 
pre-trial  order,  so  that,  we  can  correct  it,  and  your 
Honor  can  initial   it. 

The  Court:    Yes. 

Mr.  Jaureguy:  I  am  not  urging  that  tliat  ruling 
on  the  re-offer  be  made  now,  unless  your  Honor 
desires  to. 

The  Court:  Well,  I  will  reserve  it  with  all  the 
rest  of  the  rulings,  the  technical  rulings,  on  the 
evidence. 

Mr.    Jaureguy :     Yes. 

Mr.  Freed:  Who  shall  make  the  change  in  here^ 
I  know  your  Honor  will  initial  it. 

The  Court:  Well,  I  don't  care  who  makes  it.  I 
will  initial  it  when  it  is  made.  Mr.  Bailiff*,  will  you 
pass  up  tjie  pre-trial  order.  I  have  written  in  here, 
"Original  substituted  for  copy,  1/24/41".  [373] 

Mr.  Freed:  I  understand  that  your  Honor  will 
hand  do^vn  an  opinion  on  this?  I  m^ean  a  formal 
opinion  ? 

The  Court:  Yes.  I  felt  that  I  can  advise  you 
at  this  time  what  my  holdings  will  be,  but  I  think 
that,  in  order  that  this  case  may  be  properly  pre- 
sented and  that  the  Circuit  Court  of  Appeals  will 
have  my  viewpoint  on  the  evidence,  I  should  like 
to  render 
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Mr.  Freed:  (Interrupting)  And  you  will  make 
your  rulings? 

The  Court :  I  will  make  my  rulings  first.  As  soon 
as  I  get  the  transcript  I  will  make  my  rulinc^s  on 
the  admissibility  or  inadmissibility  of  the  evidence. 

Mr.  Freed:  And  you  won't  want  any  further 
argument,  I  assume? 

The  Court:  No,  I  think  not,  unless  there  is 
some  legal  point  that  occurs. 

Mr.  Freed:  Well,  we  will  be  advised  by  your 
Honor. 

The  Court:  I  have  given  you  my  viewpoint  on 
the  facts.  Now,  if  there  are  any  rules  of  law  that 
you  think  are  sufficient  to  change  my  findings  or 
that  give  a  different  view,  [375]  I  will  hear  you 
on  those,  but  as  I  look  at  it  at  the  present  time  my 
viewpoint  on  the  facts  is  probably  controlling  of 
my  written  opinion  on  the  law. 

Mr.  Freed :  Well,  what  I  have  reference  to  is  the 
estoppel  we  have  pleaded.  As  I  understand  the 
rule  of  estoppel,  it  wouldn't  make  any  difference 
what  Mrs.  Deady  intended  in  her  will  or  what  her 
will  said,  that  imder  certain  circumstances  Hen- 
derson Deady  could  be  estopped,  and  people  claim- 
ing through  him,  from  making  certain  claims.  I 
didn't  know  whether  we  were  foreclosed  from  argu- 
ing that. 

The  Court:  Well,  I  think  that  we  will  let  it  go 
at  the  present,  Mr.  Freed,  and  I  will  make  my  rul- 
ings on  the  evidence,  and  then   if  you  still   thin!': 
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that  there  are  legal  points  that  yon  would  like  to 
argue  I  will  hear  you. 

Mr.  Freed:  Then  we  will  wait  to  hear  from  the 
Court. 

The  Court:     Yes. 

Mr.  Freed:  I  wanted  to  be  sure  that  we  were 
doing  eveiything  that  should  be  done  here. 

The  Court:    Yes. 

Mr.  Freed:  Then  we  are  to  wait  to  hear  further 
from  the  Court  as  to  anything  we  are  to  do  in  con- 
nection with  the  argument. 

The  Court :     Nothing  at  present- 

(Whereupon,  at  12:15  o'clock  P.  M.,  Friday, 
January  24,  1941,  the  trial  of  the  above  entitled 
cause  was  concluded.)  [376] 


[Endorsed]:  No.  10140.  United  States  Circuit 
Court  of  Appeals  for  the  Nmth  Circuit.  Matthew 
Edward  Deady,  Hanover  Deady  and  The  First 
National  Bank  of  Portland,  a  national  banking 
association,  Appellants,  vs.  Richard  Howell,  Appel- 
lee. Richard  Howell,  Aj^pellant,  vs.  Matthew  Ed- 
ward Deady,  Hanover  Deady  and  The  First  Na- 
tional Bank  of  Portland,  a  national  banking  asso- 
ciation. Appellees.  Transcript  of  Record.  Upon 
Appeals  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

Filed  Ma}'  16,  1942. 

Paul  P.  O'Brien, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  10140 


RICHARD  HOWELL, 


Appellee, 


vs. 


MATTHEW  EDWARD  DEADY,  HANOVER 
DEADY  and  THE  FIRST  NATIONAL 
BANK  OF  PORTLAND,  a  national  banking 
association, 

Appellants. 

STATEMENT  OF  THE  POINTS  ON  WHICH 
THE  APPELLANTS  INTEND  TO  RELY 

Pursuant  to  Rule  19  (6)  of  the  Rules  of  this 
Court,  the  appellants  present  the  following  state- 
ment of  the  points  on  which  they  intend  to  rely  on 
this  appeal: 

(1)  The  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  valid  cause  of  suit  or  action 
against  defendants,  and  also  it  appears  upon  the 
face  of  said  amended  complaint  that  the  suit  was 
not  commenced  within  the  time  required  by  law. 
Defendants'  motion  to  dismiss  the  amended  com- 
plaint should  therefore  have  been  granted. 

(2)  The  Last  Will  and  Testament  of  Lucy  A. 
H.  Deady  clearly  gives  to  Henderson  Brooke  Deady 
only  a  defeasible  fee  in  an  undivided  two-thirds 
interest  in  Lot  1,  Block  212,  City  of  Portland,  Ore- 
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goii,  subject  to  be  defeated  iii  favor  of  defendants 
Hanover  Deady  and  Matthew  Edward  Deady  by 
the  subsequent  death  of  Henderson  Brooke  Deady 
without  issue;  and  since  Henderson  Brooke  Deady 
died  without  issue,  defendants  Hanover  Deady  and 
Matthew  Edward  Deady  are  now  the  sole  beneficial 
owners  of  said  Lot  1,  Block  212. 

(3)  While  appellants  contend  that  the  language 
used  in  the  will  is  clear  in  its  meaning  as  set  forth 
in  Point  2,  appellants  also  make  the  point  that  the 
evidence  introduced  at  the  trial  proves  also  that  it 
was  the  intention  of  Lucy  A.  H.  Deady,  Deceased, 
by  the  language  used  in  her  will,  to  give  to  Hen- 
derson Brooke  Deady  only  a  defeasible  fee  in  an 
undivided  two-thirds  interest  in  Lot  1,  Block  212, 
City  of  Portland,  Oregon,  subject  to  be  defeated  in 
favor  of  defendants  Hanover  Deady  and  Matthew 
Edward  Deady  by  the  death  of  Henderson  Brooke 
Deady  without  issue  after  the  death  of  Lucy  A.  H. 
Deady. 

(4)  The  evidence  introduced  at  the  trial  proves 
that  Henderson  Brooke  Deady,  Hanover  Deady, 
Matthew  Edward  Deady,  Joseph  Simon  (mentioned 
in  the  will  of  Lucy  A.  H.  Deady)  and  The  First 
National  Bank,  and  Charlotte  Howell  Deady  (men- 
tioned in  the  will  of  Henderson  Brooke  Deady), 
and  Robert  H.  Strong,  the  Executor  of  the  Estate 
of  Henderson  Brooke  Deady,  at  all  times  construed 
the  will  of  Lucy  A.  H.  Deady  to  mean,  and  the  said 
Lucy  A.  H.  Deady  to  intend  by  said  will,  that  Hen- 
derson Brooke  Deady  upon  the  death  of  the  Testa- 
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trix  received  only  a  defeiisil)le  fee  in  an  undivided 
two-thirds  interest  in  Lot  1,  Block  212,  City  of 
Portland,  Oregon,  subject  to  be  defeated  by  the 
death  of  Henderson  Brooke  Deady  without  leaving* 
issue. 

(5)  The  evidence  in  this  case  also  proves  the 
following:  Henderson  Brooke  Deady,  from  the 
death  of  Lucy  A.  H.  Deady  to  the  time  of  his  own 
death,  represented  to  the  defendants  Hanover  Deady 
and  Matthew  Edward  Deady  that  Lucy  A.  H.  Deady, 
by  her  will,  intended  to  and  did  give  him  (Hender- 
son Brooke  Deady)  only  a  defeasible  fee  in  Lot  1, 
Block  212,  City  of  Portland,  Oregon,  w^hich  would 
be  defeated  in  favor  of  Hanover  and  Matthew  upon 
Henderson's  death  without  leaving  issue,  and  that 
under  the  will  of  said  Lucy  A.  H.  Deady  he  received 
such  an  estate  in  said  property,  and  that  u])on  his 
death  without  leaving  issue  his  interest  in  the  prop- 
erty would  go  to  them,  subject  to  the  power  of  ap- 
pointment in  favor  of  his  wife  given  him  in  said 
will;  and  Henderson  Brooke  Deady  intended  them 
to  act  upon  said  representations,  and  they  did  act 
thereon  to  his  benefit  and  their  detriment,  Hender- 
son Brooke  Deady  at  all  times  acquiesced  in  that 
interpretation  of  the  will,  elected  to  accept  tliat 
interest,  and  waived  any  other  interest.  And  the 
Executors  of  the  Estate  of  Henderson  Brooke  Deady 
accepted  and  acquiesced  in  that  interpretation  of 
the  will  of  Lucy  A.  H.  Deady.  And  Charlotte  Howell 
Deady  accepted,  acquiesced  in,  and  elected  to  take 
under  that  interpretation  of  I^ucy  A.  H.  Deady 's 
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will.  And  the  plaintiff  is  estopped  to  claim  that 
Henderson  Brooke  Deady  had  any  other  or  different 
estate  or  interest  in  the  property. 

(6)  The  right  of  action  set  forth  in  the  amended 
complaint  is  barred  by  laches,  and  to  allow  the 
plaintiff  at  the  time  of  the  filing  of  the  amended 
complaint  to  assert  the  claim  made  therein  against 
defendants,  or  any  of  them,  is  contrary  to  equity 
and  good  conscience,  because  as  the  evidence  in  this 
case  shows,  from  the  death  of  Lucy  A.  H.  Deady  in 
August,  1923,  up  to  the  bringing  of  this  suit  in  July, 
1936,  the  plaintiff  and  the  persons  through  whom  he 
claims  knew  that  the  executors  of  the  estate  of  ]^ucy 
A.  H.  Deady  and  the  defendants  herein  considered 
and  were  acting  upon  the  basis  that  Henderson 
Brooke  Deady  received  under  the  will  of  Lucy  A.  H. 
Deady  only  a  defeasible  fee  in  Lot  1,  Block  212, 
City  of  Portland,  Oregon,  together  with  the  power 
of  appointment  given  him  in  said  will;  and  imtil 
shortly  before  the  bringmg  of  this  suit  no  claim 
was  made  by  the  plaintiff,  or  any  person  through 
whom  he  claims,  that  Henderson  Brooke  Deady  re- 
ceived under  said  will  any  other  estate  in  said  Lot  1, 
Block  212.  And  no  such  claim  was  made  vmtil  after 
the  death  of  the  attorney  who  prei)ared  the  will, 
the  witnesses  thereto,  the  executors  named  in  said 
will,  and  other  persons  having  information  and 
knowledge  concerning,  and  who  would  be  able  to 
give  testimony  to  meet,  the  issues  raised  by  the 
amended  complaint,  and  mitil  after  the  loss  or  de- 
struction of  dociunentary  and  other  evidence  bear- 
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ing  on  said  issues.  The  testimony  of  said  witnesses 
and  said  other  evidence  are  irreplaceable. 

(7)  The  executor  of  the  estate  of  Henderson 
Brooke  Deady  and  the  Executor  or  Administrator 
with  the  will  aimexed  of  the  Estate  of  diarlotte 
Howell  Deady  are  necessary  and  indisponsal)le 
})arties  in  this  case. 

(8)  Each  and  all  the  provisions  of  the  l^ast  Will 
and  Testament  of  Lucy  A.  H.  Deady,  Deceased,  are 
valid  and  should  be  enforced  and  carried  out. 

(9)  The  Last  Will  of  Lucy  A.  H.  Deady,  De- 
ceased, created  a  valid  trust  of  said  Lot  1,  Block  212, 
City  of  Portland,  Oregon,  and  defendant  The  First 
National  Bank  of  Portland,  a  national  banking  as- 
sociation, since  the  6th  day  of  March,  1936,  has 
rightfully  been  acting  as  trustee  of  said  property 
and  is  entitled  to  continue,  and  it  is  its  duty  to  con- 
tinue, in  the  performance  of  its  duties  as  such 
trustee. 

(10)  All  testimony  offered  b}^  defendants  was, 
and  the  exhibits  offered  in  evidence  by  them  at  the 
trial  were,  admissible;  and  the  Court  erred  in  ex- 
cludmg  the  portions  of  said  evidence  and  those  of 
said  exhibits  which  it  did  exclude  (see  Court's 
memorandum  on  admission  of  evidence,  certihed 
record,  pages  100  to  lOii,  inclusive). 

(11)  The  decree  of  the  District  Court  should  be 
reversed  and  the  Circuit  Court  of  Api)eals  should 
direct  the  entry  of  a  decree  dismissing  plaintiff's 
amended  comxdaint  and  further  decreeing  that  de- 
fendant, The  First,  National  Bank  of  Portland,  is 
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trustee  of  and  should  continue  in  the  possession  and 
management  of  Lot  1,  Block  212,  City  of  Portland, 
Oregon,  as  trustee,  and  that,  subject  to  said  trust, 
defendants  Hanover  Deady  and  Matthew  Edward 
Deady  are  the  absolute  and  unconditional  owners  of 
said  real  property,  free  and  clear  of  any  right,  title, 
claim  or  interest  on  the  part  of  the  plaintiff;  and 
said  decree  should  further  enjoin  and  restrain  i)lain- 
tift*  from  making  any  claim  to  said  real  property,  or 
any  part  thereof,  or  to  the  rents  or  profits  arising 
therefrom,  adverse  to  defendants'  said  title,  and 
quieting  the  title  of  defendants  in  and  to  said  real 
property. 

SIMON,  GEARIN,  HUMPHREYS 
&  FREED 

EDGAR  FREED 

CAKE,  JAUREGUY  &  TOOZE 

NICHOLAS  JAUREGUY 
Attorneys  for  Appellants. 

Service  acknowledged  this  11th  day  of  May,  1942. 
MAGUIRE,  SHIELDS,  MORRISON  & 
BIGGS, 

Of  Attorneys  for  the  Ai)])ellee. 

[Endorsed]  :  Filed  May  13,  1942.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  THE  POINTS   ON   WHICH 
CROSS-APPELLANT  INTENDS  TO  RELY. 

Pursuant  to  Rule  19  (6)  of  the  Rules  of  this 
Court,  cross-appellant  presents  the  following  state- 
ment of  the  points  on  which  he  intends  to  rely  on 
this  appeal: 

(1)  The  District  Court  erred  in  holding-  that 
the  plaintiff  and  cross-appellant  is  not  entitled  to 
receive  any  of  the  income  from  Lot  1,  Block  212, 
in  the  City  of  Portland,  Oregon,  accruing  prior  to 
the  death  of  Marye  Thompson  Deady. 

(2)  The  District  Court  erred  in  refusing  to  de- 
cree that  the  plaintiff  and  cross-appellant  is  now 
entitled  to  receive  two-thirds  (%)  of  the  present 
income  from  said  property  less  such  charges  and 
legacies  as  the  Court  found  to  exist  at  the  date  of 
its  decree. 

(3)  The  decree  of  the  District  Court  should  be 
modified  so  as  to  award  to  the  plaintiff  and  cross- 
appellant  two-thirds  (%)  of  the  present  income 
from  such  property  less  such  charges  and  legacies 
as  the  District  Court  found  to  exist  at  the  date  (vF 
its  decree. 

ROBERT  F.  MAGUIRE 
RANDALL  B.  KESTER 
MAGUIRE,  SHIELDS, 
MORRISON  c^'  BIGGS 
Attorneys    for    Plaintiff,    A])- 
pellee  and  Cross-Appellant. 
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State  of  Oregon, 

County  of  Multnomah — ss: 

Service  of  the  foregoing  Statement  of  points  by 
copy,  as  prescribed  by  law  is  hereby  admitted  at 
Portland,  Oregon,  this  21st  day  of  May,  1942. 
SIMON,  GEARIN,  HUMPHREYS  &  FREED 

Attorneys  for  Defendants,  Appellants 

and  Cross- Appellees. 

[Endorsed]:  Filed  May  23,  1942.  Paul  P. O'Brien, 
Clerk. 
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association, 
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APPELLANTS'  BRIEF 


Upon  Appeal  from  the  District  Court  of  the  United 

States  for  the  District  of  Oregon. 

Hon.  James  Alger  Fee,  District  Judge. 


JURISDICTION  OF  THE  DISTRICT  COURT 

The  jurisdiction  of  the  District  Court  in  this 
case  is  based  upon  28  U.S.C.A.,  Sec.  41  (1),  this  be- 
ing a  suit  between  citizens  of  different  states  in 
which  the  nuitter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  $)5,0()0.00. 
The  plaintiff  is  a  citizen  of  Connecticut  (I*ar.  I  of 
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the  Amended  Complaint,  Pag^e  3  of  the  Transcript 
of  Record)  ;  and  the  defendants  are  citizens  of  Ore- 
gon (Par.  TI  and  III  of  the  Amended  Complaint, 
Tr.  2,  :] ) .  The  matter  in  controversy  is  a  two-thirds 
interest  in  Lot  1,  Block  212,  City  of  Portland,  Ore- 
gon, and  the  income  therefrom  since  July,  1935, 
(Par.  VIII  of  the  Amended  Complaint,  Tr.  11,  12) 
which  exceeds  the  sum  or  value  of  $3,000.00  (Par.  IV 
of  the  Amended  Complaint,  Tr.  3). 

While  the  District  Court  as  such  had  jurisdiction 
of  the  case,  we  believe  there  were  absent  from  the 
case  necessary  parties  for  a  decision  of  the  matter 
in  issue.  This  point,  which  will  be  discussed  later 
in  this  brief,  was  embodied  in  the  fifth  and  sixth 
defenses  of  the  Answer  (Tr.  08). 

JURISDICTION  OF  THE  CIRCUIT  COURT 
OF  APPEALS 

The  jurisdiction  of  the  Circuit  Court  of  Appeals 
to  review  the  decree  of  the  District  Court  ( Tr.  178 ) 
is  based  upon  28  U.S.C.A.,  Sec.  225,  it  being  a  final 
decision  in  the  District  Court,  a  direct  review  of 
which  may  not  be  had  in  the  Supreme  Court  under 
28  U.S.C.A.,  Sec.  345. 

CONCISE  STATEMENT  OF  THE  CASE 

This  suit  involves  the  construction  of  the  Will 
of  Lucy  A.  H.  Deady,  the  widow  of  Judge  Matthew 
P.  Deady  who  was  the  first  United  States  District 
Judge  for  the  District  of  Oregon. 
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The  defendants-appellants  contend  that  under 
the  Will  Henderson  Brooke  Deady  received  only  a 
defeasible  fee  interest  in  Lot  1,  Block  212,  City  of 
Portland,  Oregon,  which  was  defeated  by  his  death 
without  leaving  issue;  and  the  plaintiff-respondent 
contends  that  Henderson  (who  was  his  stepfather 
and  through  whom  he  claims)  received  an  absolute 
fee-simple  interest  in  Lot  1,  Block  212,  which  was 
not  defeated  by  his  death  without  issue. 

Mrs.  Deady  died  on  Augiist  29,  1923,  at  the  age 
of  89  years,  leaving  as  her  assets  a  parcel  of  real 
property  in  downtown  Portland,  Oregon,  kno^vn  as 
Lot  1,  Block  212,  City  of  Portland,  which  Wiis  ap- 
praised in  her  estate  at  $275,000.00,  and  other  assets 
appraised  at  $1,347.02. 

She  left  a  Will,  dated  July  29,  1920,  three  years 
before  her  death. 

At  the  time  of  the  execution  of  her  Will  and 
also  at  the  time  of  her  death  she  had  one  living 
child,  Henderson  Brooke  Deady;  two  deceased  chil- 
dren Paul  I\.  Deady  and  Edward  Deady;  two  grand- 
children, Matthew  Edward  Deady  and  Hanover 
Deady,  children  of  the  deceased  son,  Edwiird  Deady; 
and  three  daughters-in-law:  Amalie  B.  Deady  (wife 
of  Henderson  Deady),  Marye  T.  Deady  (widow  of 
Paul  Deady),  and  Mary  E.  Deady  (widow  of  Ed- 
ward Deady). 

At  the  time  of  the  execution  of  Mrs.  Deady's  Will 
her  son  Henderson  was  51  years  old;  and  her  grand- 
sons Matthew  and  Hanover  were,  respectively,  31 
and  28  years  old. 
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At  his  mother's  death,  at  the  time  her  Will  was 
made,  Henderson  Deady  was,  and  for  many  years 
prior  thereto  had  been,  separated  and  living  apart 
from  his  Avife  Amalie  B.  Deady,  and  had  never  had 
any  children. 

At  the  time  of  the  execution  of  Mrs.  Deady's  Will 
and  at  the  time  of  her  death  Lot  1,  Block  212  was 
leased  at  a  substantial  rental  under  a  lease  that 
had  many  years  to  run,  and  \ya8  encumbered  by  a 
$40,000.00  mortgage. 

Mrs.  Deady's  Will 
Mrs.  Deady's  Will  is  printed  in  full  in  the  Tran- 
script, pages  4-9,  and  in  Appendix  "A"  to  this  brief, 
page  79.  We  set  forth  here  three  paragraphs  of 
this  will  which  we  think  are  controlling  but  ask  the 
court,  at  this  point,  to  read  the  entire  will. 

'^X  THE  NAME  OF  (K)D,  AMEN:  I,  Lucy 
A.  H.  Deady,  of  Tortland,  Oregon,  widoAv  of 
the  late  Matthew  V.  Deady,  make  this  the  fol- 
lowing my  Last  Will  and  Testament,  that  is  to 
say: 

*  *  *  *  =!--  *  i^  H: 

"Third :  Subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made,  I  give, 
devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two-thirds  of  Lot 
numbered  One  (1 )  in  Block  numbered  Two  Hun- 
dred and  Twelve  (212)  of  the  City  of  Portland, 
Oregon. 

*  *  ;i:  t-  *  *  :i:  * 

"Seventh :  That  in  the  event  my  son  Hender- 
son Brooke  Deady  die  without  issue,  the  undi- 
vided two-thirds  of  Lot  numbered  1  in  Block 
numbered  212,  shall  vest  in  my  grandsons  here- 
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inbefore  nniiKMl,  and  T  uivo  and  devise  (lie  same 
to  my  said  j»randsoiis,  •• 

"Eighth:  I  authorize  and  pei-mit  my  son 
Henderson  Ui-ooke  Deady,  if  he  so  elects  to  do, 
to  bequeath  by  last  AVill  and  Testament  to  liis 
wife,  (if  he  then  has  a  Avife,)  the  inccmie  that 
would  have  been  derived  1)v  him  if  1ivini>',  from 
the  two-thirds  of  Lot  1  lilock  21  L\  City  of  Poi-t- 
land.  Such  bequest  to  continue  only  during-  the 
lifetime  of  the  widow  of  said  Henderson  Ui-ooke 
Deady." 

The  Will  was  admitted  to  probate  in  the  Circuit 
Court  for  Multnomah  County,  Oregon,  on  the  oth 
of  September,  1 1)2:],  and  Letters  Testamentary  were 
thereafter  issued  to  Joseph  Simon,  her  attorney, 
and  Henderson  Deady,  named  in  the  Will  as  exe- 
cutors. They  administered  the  estate  until  Hender- 
son's death,  on  May  28,  193'3,  after  which  Joseph 
Simon  continued  as  the  sole  executor  until  his  death 
on  February  14,  19:5,"),  when  The  First  National 
Bank  of  Portland  (successor  by  merger  to  the 
Security  Savings  and  Trust  Companj^  which  was 
named  in  the  Will  as  the  alternative  executor)  was 
appointed  executor.  The  Bank  administered  the 
estate  until  March  (>,  19:>(),  at  whicli  time  the  estate 
Avas  closed,  the  Bank  discharged  as  executor,  and 
Lot  1,  Block  212,  turned  over  to  the  Bank  (suc- 
cessor by  merger  to  the  Security  Savings  and  Trust 
Company  Avhich  was  also  named  in  the  AVill  as 
alternative  trustee)  as  trustee. 

Henderson  Deady  and  his  wife  Anialie  B.  Deady 
were  divorced  in  1925 ;  and  Henderson  shortly  there- 
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after  married  Charlotte  Howell  Deady  who  was  his 
wife  at  the  time  of  his  death. 

Henderson  died  on  May  28,  1938,  without  leaving 
issue  and  without  ever  having  had  issue. 

At  his  death  Henderson  left  a  will,  made  on 
October  22,  1932,  in  which  he  specifically  exercised 
the  power  of  appointment  in  respect  to  the  income 
from  Lot  1,  Block  212,  given  him  in  paragTaph 
Eighth  of  his  mother's  will,  but  made  no  other  men- 
tion of  the  property,  (see  Tr.  22.) 

Charlotte  Howell  Deady,  Henderson's  widow, 
died  on  July  12,  1935,  having  had  no  children  b}^ 
Henderson,  and  leaving  a  son  by  a  former  marriage, 
Richard  Howell,  the  plaintiff  in  this  case.  She  left 
a  will  (Tr.  21,201)  which  specifically  mentions  prop- 
erty in  Connecticut  but  does  not  mention  Lot  1, 
Block  212,  and  names  Richard  Howell  as  her  residu- 
ary beneficiary. 

CONTENTIONS  OF  RESPONDENT 

The  plaintiff,  Richard  Howell,  by  his  Bill  of  Com- 
plaint seeks  to  establish  himself  as  the  fee-simple 
o^\Tier  of  an  undivided  two-thirds  interest  in  Lot  1, 
Block  212,  City  of  Portland.  He  claims  that  Hen- 
derson Deady  received  such  an  interest  under  the 
Will  of  Lucy  A.  H.  Deady  (  in  spite  of  the  fact  that 
Henderson  died  without  issue),  and  that  Hender- 
son's interest  passed  to  Charlotte  under  Hender- 
son's will,  and  to  the  plaintiff  under  Charlotte's 
will.  (If  Henderson  had  such  an  interest  in  the 
of  Henderson's  and  Charlotte's  wills.) 
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The  plaintiff,  by  his  Complaint,  further  con- 
tends that  the  Fifth  and  Sixth  items  of  the  Will  of 
Lucy  A.  H.  Deady  are  invalid,  and  the  restrictions 
therein  placed  upon  Lot  1,  Block  212,  are  void;  and, 
further,  that  the  Will  did  not  place  the  property  in 
trust. 

Of  course,  unless  the  plaintiff  establishes  that 
he  has  an  interest  in  the  property  he  cannot  com- 
plain respecting  any  restrictions  placed  upon  the 
property  by  Mrs.  Deady's  Will. 

CONTENTIONS  OF  APPELLANTS 

The  defendants  are  Matthew  Deady  and  Hanover 
Deady  (the  grandsons  of  the  Testatrix  named  in 
her  Will),  and  The  First  National  Bank  of  Port- 
land (successor,  by  merger,  of  the  Security  Savings 
and  Trust  Company  which  is  named  in  the  Will  as 
Executor  and  Trustee  in  succession  to  Henderson 
Deady  and  Joseph  Simon).  They  contend  that,  un- 
der the  Will  of  Lucy  A.  H.  Deady,  Henderson  Deady 
received  only  a  defeasible  or  determinable  fee  es- 
tate in  Lot  1,  Block  212,  subject  to  be  terminated  by 
Henderson's  death  without  leaving  issue,  and  that, 
since  Henderson  did  die  without  leaving  issue,  his 
interest  in  the  property  terminated  and  passed 
to  Matthew  and  Hanover.  They  further  contend 
that  the  restrictions  placed  upon  the  property  undei- 
the  Will  are  valid,  and  that  Lot  1,  Block  212,  is 
left  in  trust  by  the  Will. 

As  observed  hereinbefore,  unless  the  plaintiff 
estahlisJies  an  interest  in  the  property,  the  validity 
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of  the  restrictions  and  the  presence  of  a  trust  are 
no  concern  of  his,  and  therefore  need  not  he  passed 
upon  in  this  case. 

In  addition  to  the  defeasible  interest  in  the  real 
property  itself  the  Will,  of  course,  gives  Henderson 
Deady  the  power,  if  he  so  elects,  to  bequeath  by  his 
ovm  will  to  his  wife,  for  the  period  of  her  life,  the 
income  which  Henderson  would  have  received  from 
the  property  if  he  were  living.  There  is  no  dispute 
about  this,  and  Henderson  by  his  will  did  exercise 
this  power  in  favor  of  his  wife  who  enjoyed  the 
income  from  the  two-thirds  interest  in  the  property 
from  the  time  of  Henderson's  death  until  her  death 
in  1935. 

PROCEEDINGS  IN  THE  DISTRICT  COURT 

To  the  Amended  Bill  of  Complaint  (Tr.  2-27)  the 
defendants  filed  a  Motion  to  Dismiss  (Tr.  28-29)  on 
the  grounds  that  the  Complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit  or  action,  and 
that  it  appeared  upon  the  face  thereof  that  the  suit 
was  not  commenced  within  the  time  required  by 
law.  The  Motion  to  Dismiss  was  denied  (Tr.  33),  on 
the  basis  of  a  written  opinion  (Tr.  34-63)  filed  by  the 
Court. 

Thereafter  an  Answer  (Tr.  64-71)  was  filed  set- 
ting up  ten  separate  defenses : 

The  first  defense  is  that  the  Complaint  fails  to 
show  that  the  plaintifl'  has  any  interest  in  the  prop- 
erty. 
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The  second  and  third  defenses  are  now  aban- 
doned. 

The  fourth  defense  contains  appropriate  admis- 
sions and  denials  in  respect  to  the  allegations  of 
the  Complaint. 

The  fifth  defense  raises  the  point  that  the  estate 
of  Henderson  Deady,  through  whom  the  plaintiff 
claims,  has  not  been  closed  and  therefore  his  exe- 
cutor is  a  necessary  party  to  this  suit. 

The  sixth  defense  raises  the  point  that  the  es- 
tate of  Charlotte  Howell  Deady,  through  whom  the 
plaintiff  claims,  has  not  been  closed  and  therefore 
her  executor  is  a  necessary  party  to  this  suit. 

The  seventh  defense  asserts  that  by  the  language 
of  her  Will  Mrs.  Deady  intended  to  give  Henderson 
only  a  defeasible  fee  in  Lot  1,  Block  212,  subject 
to  be  defeated  in  favor  of  Hanover  and  Matthew  b}^ 
Henderson's  death  under  the  circumstances  under 
which  it  occurred. 

The  eighth  defense  pleads  practical  construction 
of  the  will  by  interested  parties. 

The  ninth  defense  pleads  an  estoppel  by  reason 
of  representations  by  Henderson,  and  reliance  there- 
on by  Matthew  and  Hanover. 

The  tenth  defense  pleads  laches. 

A  Pretrial  Order  was  made  (Tr.  72-112). 

The  case  came  on  for  trial  on  January  21,  1941. 
The  testimony  and  proceedings  at  the  trial  are  found 
on  pages  198  to  478  of  the  Transcript  of  Kecord.  Dur- 
ing the  trial  the  Court  received  all  the  evidence  of- 
fered, but  in  many  instances  reserved  its  decision 
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thereon  for  later  ruling.  On  May  '2\,  11)4:1,  the  Court 
liled  a  written  opinion  on  the  admission  of  evidence 
(Tr.  112-i:U)).  Thereafter  on  November  17,  1!)41, 
the  Court  filed  its  opinion  (Tr.  i:)l-ir)2)  deciding 
the  case  in  favor  of  the  plaintiff's  contentions. 

Findings  of  Fact  and  Conclusions  of  Law  were 
entered  (Tr.  152-177),  and  a  Decree  (Tr.  178-18:5) 
was  made  and  entered  on  February  24,  1942,  de- 
creeing among  other  things,  that  the  Will  of  Luc}^ 
A.  H.  Deady  gave  Henderson  an  undivided  two- 
thirds  interest  in  Lot  1,  Block  212,  in  fee  sinqjle 
which  was  not  defeated  by  his  death  without  leaving 
issue;  that  the  Seventh  paragraph  of  the  Will  re- 
ferred onl^^  to  Henderson's  death  ^vithout  issue 
during  the  lifetime  of  the  Testatrix ;  that  the  plain- 
tiif  Richard  Howell  succeeded  to  Henderson's  fee- 
simple  interest  through  Henderson's  Will  and  the 
Will  of  Charlotte  Howell  Deady;  that  the  Will  did 
not  create  a  trust  of  the  property;  that  the  Fifth 
paragraph  of  the  Will  creating  a  sinking  fund  for 
the  purpose  of  retiring  the  mortgage  is  void;  and 
that  the  Sixth  paragraph  of  the  Will  restricting 
the  encumberance  and  disposition  of  the  property  is 
void. 

Thereafter  an  Appeal  from  the  Decree  was  duly 
taken  (Tr.  183-185). 

SPECIFICATIONS  OF  ERRORS 

( 1 )  The  Court  erred  in  denying  the  defendants' 
Motion  to  Dismiss  the  Amended  Complaint,  and  in 
failing  to  dismiss  said  Amended  Complaint. 
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(2)  The  Court  erred  in  entering  a  decree  in  fa- 
vor of  the  plaintiff,  and  in  granting  to  the  phiintiff 
any  of  the  relief  prayed  for  in  the  Amended  Com- 
plaint. 

(3)  The  Court  erred  in  Findings  of  Fact  No.  X 
to  XXIII,  (Tr.  165-9)  in  finding:  that  it  was  not 
the  intention  of  Lucy  A.  H.  Deady  by  her  Will  to 
defeat,  cut  down,  or  limit  the  estate  devised  to 
Henderson  Brooke  Deady  if  he  outlived  her 
(X-XII)  ;  that  upon  the  death  of  Henderson  Brooke 
Deady  a  fee-simple  estate  passed  by  testamentary 
devise  to  his  widow,  Charlotte  Howell  Deady,  and 
upon  her  death  a  fee-simple  estate  passed  by  test- 
amentary devise  to  plaintiff  (XIII)  ;  that  plaintiff 
now  has  such  undivided  two-thirds  interest,  or  any 
interest,  in  said  property  (XIV) ;  that  neither  plain- 
tiff nor  his  predecessors  have  ever  agreed  to  any 
other  or  different  construction  of  said  will  (XV)  ; 
that  neither  Henderson  Brooke  Deady  nor  Charlotte 
Howell  Deady  nor  plaintiff  has  at  any  time  con- 
strued said  will  to  mean  that  Henderson  Brooke 
Deady  received  only  a  defeasible  fee  in  said  prop- 
erty, subject  to  be  defeated  by  his  death  without 
issue  (XVI)  ;  that  Henderson  Brooke  Deady  never 
represented  to  defendants  Hanover  Deady  or  Mat- 
thew Deady  that  Lucy  A.  H.  Deady  by  her  will  in- 
tended to  give  Henderson  Brooke  Deady  only  a 
defeasible  fee  in  said  real  property,  which  would 
be  defeated  in  favor  of  Hanover  Deady  and  Matthew 
Deady  upon  Henderson  Brooke  Deady 's  death  with- 
out issue,  or  that  he,  the  said  Henderson  Brooke 
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Deady,  under  said  will  received  such  a  defeasible 
fee  in  said  property,  or  that  upon  his  death  without 
issue  his  interest  in  the  property  would  go  to  them 
subject  only  to  the  power  of  appointment  in  favor 
of  his  wife,  given  in  said  will,  and  that  Hanover 
Deady  and  Matthew  Deady  did  not  act  on  any  such 
representations  to  Henderson  Broolve  Deady's  ben- 
efit, or  to  their  detriment  (XXII);  that  Hender- 
son Broolve  Deady  did  not  at  any  time  acquiesce  in 
the  interpretation  of  said  will  that  he  received  only 
a  defeasible  fee  in  said  property,  and  that  he  did 
not  elect  to  accept  said  interest,  and  that  he  did  not 
Avaive  any  other  interest  therein  (XV'III) ;  that  the 
executors  of  the  Estate  of  Henderson  Brooke  Deady 
did  not  accept  or  acquiesce  in  the  interpretation 
that  said  will  devised  only  a  defeasible  fee  to  Hen- 
derson Brooke  Deady  in  said  property  ( XIX )  ;  that 
plaintiff  and  his  i)redecessors  in  interest  have  not 
been  guilty  of  laches  or  undue  delay  in  bringing 
this  suit  or  making  claim  to  be  owners  of  an  ab- 
solute fee-simple  estate  in  said  property  (XX) ; 
that  as  early  as  October  2G,  1923,  Henderson  Brooke 
Deady  asserted  that  he  was  the  owner  of  an  ab- 
solute fee-simple  estate  in  an  undivided  two-thirds 
interest  in  said  property  (XXI)  ;  that  there  had 
been  no  waiver  by  plaintiff  or  his  predecessors  in 
interest  of  any  right  to  or  interest  in  said  property, 
and  that  plaintiff  and  his  predecessors  in  interest 
made  no  election  to  accept  any  lesser  interest  than 
an  undivided  two-thirds  interest  in  fee-simple 
(XXII) ;  and  that  Lucy  A.  H.  Deady  did  not  by 
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her  will  intend  to  create  or  provide  for  the  creation 
of  a  trust  of  the  real  property  involved  in  this  case 
(XXIII). 

(4)  The  Court  erred  in  the  Conclusions  of  Law 
(Tr.  174-7)  numbered  1,  2,  :i,  4,  (J,  7,  and  8,  the  sub- 
stance of  which  is  the  same  as  the  Findings  of  Fact 
referred  to  in  specification  of  error  No.  3 ;  and  also 
erred  in  said  Conclusions  of  Law  in  concluding  that 
the  plaintiff  is  the  real  party  in  interest  and  the 
only  necessary  party  plaintiff  to  this  suit  (9),  that 
neither  plaintiff"  nor  his  predecessors  in  interest  are 
estopped  from  asserting  that  they  are  owners  of 
said  property  (10),  that  defendant  The  First  Na- 
tional Bank  is  not  vested  with  any  rights  as  Trustee 
(11),  and  that  defendants  are  bound  to  make  ac- 
counting to  plaintiff'  of  the  rent,  income,  and  profits 
(12),  and  that  decree  should  be  entered  in  accord- 
ance with  said  Findings  of  Fact  and  Conclusions 
of  Law  (13). 

(5)  The  Court  erred  in  entering  paragraphs  I 
to  X,  inclusive,  of  the  final  decree  (Tr.  178-83),  the 
substance  of  which  is  identical  with  the  Findings 
of  Fact  described  in  Specification  No.  3,  and  in 
entering  a  decree  that  defendants  make  accounting. 

(G)  The  Court  erred  in  rejecting  from  evidence 
all  oral  expressions  of  Lucy  A.  H.  Deady  (Tr.  117, 
2()4-70,  385-7,  390-4,  399-401,  40G-7,  411-15),  the  ob- 
jection having  been  that  the  evidence  was  irrelevant 
and  immaterial,  and  incompetent  to  prove  any  issue 
in  this  case,  and  incompetent  to  prove  the  intent 
of  the  testatrix   (Tr.  204)  ;  erred  in  excluding  de- 
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fondants'  pre-trial  Exhibit  A  (certified  copy  of 
petition  for  probate  of  the  Will  of  Henderson 
Brooke  Deady,  (Tr.  122,  205-7),  and  also  in  rejecting 
defendants'  pre-trial  Exhibit  B  (Inventory  and  Ap- 
praisement of  the  Estate  of  Hend^erson  Brookt 
Deady,  Deceased  (Tr.  122,  212-3),  the  objections  tu 
each  of  said  exhibits  having  been  that  it  is  entirely 
irrelevant  and  immaterial  to  any  issue,  that  nothing- 
stated  therein  could  bind  plaintiff,  that  it  could  not 
be  construed  as  any  act  or  admission  of  Henderson 
Brooke  Deady  (Tr.  205-6) ;  erred  in  rejecting  the 
testimony  of  Samuel  B.  Weinstein  concerning  con- 
versations with  Chester  Dolph  (Tr.  123,  224-5),  the 
objection  having  been  on  the  ground  that  said  con- 
versations were  wholly  incompetent  to  prove  any 
issue  and  were  not  with  any  persons  claiming  any 
rights  under  the  will  of  Mrs.  Deady  (Tr.  221).  The 
court  also  erred  in  excluding  (Tr.  129)  defendants' 
pre-trial  exhibits  F  (Order  Determining  State  In- 
heritance Tax,  Tr.  425),  L  (Stipulation  for  Settle- 
ment of  Inheritance  Tax,  Tr.  429),  M  (Petition  for 
Determination  of  Inheritance  Tax,  Tr.  433),  N  (Or- 
der Fixing  Inheritance  Tax,  Tr.  436),  O  (Letter  Ke- 
garding  Inheritance  Tax,  Tr.  438),  P  (Letter  to  Rob- 
ert F.  Maguire,  Tr.  441),  Q  (Letter  from  Wilbur, 
Beckett  &  How^ell  to  Joseph  Simon,  Tr.  445)  and  R 
(carbon  copy  of  letter  from  Joseph  Simon  to  Wilbui', 
Beckett  &  Howell,  Tr.  451).  All  said  exhibits  were 
> rejected  on  the  ground  the  same  were  irrelevant 
and  immaterial  (Tr.  425-451). 
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ARGUMENT 

Both  the  law  and  the  facts  in  this  case  are,  we 
believe,  quite  simple  and  become  com^^lex  only  when 
things  are  read  into  Mrs.  Deady's  Will  which  are 
not  there. 

The  basic  issue  in  this  case,  and  the  one  which 
determines  the  decision  herein,  is  whether  the  Sev- 
enth item  of  Mrs.  Deady's  Will,  which  is  as  follows : 
"That  in  the  event  my  son  Henderson  Brooke  Deady 
die  without  issue,  the  undivided  two-thirds  of  Lot 
numbered  1  in  Block  numbered  212,  shall  vest  in 
my  grandsons  hereinbefore  named  and  I  give  and 
devise  the  same  to  my  said  grandsons",  refers  only 
to  Henderson's  death  without  issue  prior  to  the 
Testatrix's  own  death,  or  whether  it  refers  to  Hen- 
derson's death  without  issue  at  any  time. 

It  is  agreed  that  Henderson  died  subsequent  to 
the  death  of  the  Testatrix  without  issue  and  without 
ever  having  had  issue. 

The  natural  and  ordinary  meaning  of  the  lan- 
guage of  the  Seventh  item  is  death  without  issue 
at  any  time.  As  Mr.  Justice  Gray  said  in  Britton  vs. 
Thornton,  112  U.  S.  526,  332-333'  (quoted  with  ap- 
proval by  the  Oregon  Supreme  Court  in  Bilyeu  vs. 
Crouch,  96  Or.  66,  at  p.  71;  89  P.  222,  at  p.  224;  and 
again  in  Imbrie  vs.  Hartrampf,  100  Or.  589,  at  p. 
602;  198  P.  521,  at  p.  525;  and  cited  with  approval 
in  Shadden  vs.  Hembree,  17  Or.  14,  at  p.  25-26;  18  V. 
572,  at  p.  577)  :  "When  indeed  a  devise  is  made  to 
one  person  in  fee,  and  in  case  of  his  death  to  an- 
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other  in  lee,  the  absurdity  of  speaking  of  the  one 
event  which  is  sure  to  occur  to  all  living  as  uncer- 
tain and  contingent  has  led  the  courts  to  interpret 
the  devise  over  as  referring  only  to  death  in  the 
testator's  lifetime.  *  *  *  But  when  the  death  of 
the  first  taker  is  coupled  with  other  circumstances 
which  may  or  may  not  ever  take  place,  as,  for  in- 
stance, death  under  age  or  without  childi'en,  the 
devise  over,  unless  controlled  by  other  provisions 
of  the  will,  takes  effect,  according  to  the  ordinary 
and  literal  meaning  of  the  words,  upon  death,  under 
the  circumstances  indicated,  at  any  time,  whether 
before  or  after  the  death  of  the  testator." 

Not  only  are  there  no  other  provisions  in  the 
Will  requiring  the  language  of  the  Seventh  item  of 
Mrs.  Deady's  Will  to  be  interpreted  in  any  other 
than  its  natural  import,  but  the  remaining  portions 
of  the  Will  emphasize  that  Mrs.  Deady  intended  the 
gift  over  to  her  two  grandsons  to  take  effect  upon 
Henderson's  death  after  her  own  without  issue. 
And  even  if  death  at  any  time  without  issue  was  not 
the  natural  and  ordinary  meaning  of  the  words  of 
the  Seventh  item  (which,  of  course,  we  do  not  con- 
cede), the  ascertainment  of  the  Testatrix's  ex- 
pressed intention  from  the  entire  Will,  which  is 
the  cardinal  principal  accepted  by  all  courts  in  the 
construction  of  wills,  and  to  which  all  other  rules 
of  construction  must  yield,  shows  that  she  could 
have  had  no  other  intention  in  the  Seventh  item. 

As  a  part  of  the  Bill  of  Complaint  not  only  do 
we  have  Mrs.  Deady's  Will  which,  we  believe,  shows 
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clearly  what  the  Testatrix's  intentions  were,  but 
we  also  have  as  a  part  of  the  Complaint  (Tr.  22) 
the  will  of  Henderson  Deady,  executed  more  than 
twelve  years  after  his  mother's  death,  during  which 
period  he  had  been  one  of  the  executors  of  her 
Will.  In  his  will  (Tr.  22)  Henderson  clearly  recog- 
nizes that  he  did  not  receive  an  absolute  fee-simple 
interest  in  Lot  1,  Block  212,  and  that  the  only  thing 
he  had  to  leave  under  his  will  in  respect  to  the 
property  was  an  appointment  of  the  income  to  his 
widow  for  the  period  of  her  lifetime,  as  specifically 
provided  in  the  P^ighth  item  of  his  mother's  Will. 
This  interpretation  by  Henderson,  through  whom 
the  plaintiff  claims,  should  be  of  assistance  to  the 
Court. 

The  Motion  to  Dismiss  should  have  been  sus- 
tained because  it  appears  upon  the  face  of  the  Com- 
plaint that  the  plaintiff  has  no  interest  in  Lot  1, 
Block  212. 

Our  conclusions  as  to  the  proper  construction  of 
Mrs.  Deady's  Will,  from  the  Will  itself,  are  further 
corroborated  by  evidence,  oral  and  written,  pro- 
duced at  the  trial,  which  we  believe  to  be  admissible 
and  helpful  to  the  Court. 

Before  proceeding  to  an  analysis  of  the  Will  it- 
self certain  legal  principals  should  be  mentioned: 
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I. 

In  construing  a  will,  the  cardinal  principle,  ac- 
cepted by  all  courts,  is  to  ascertain  the  expressed 
intent  of  the  testator  from  the  entire  instrument, 
and  to  give  effect  to  that  intention  unless  the  same 
be  illegal.  To  that  principle  all  technical  rules  of 
construction  must  yield. 

O.C.L.A.,  Sec.  18-402. 

Smith  vs.  Bell,  G  Peters  68 

Bilyeii  vs.  Croucli,  96  Or.  m,  69;  189  P.  222, 

223 
Gildersleeve  vs.  Lee,  100  Or.  578,  584;  198  P. 

246,  248 
Imbrie  vs.  Hartrampf,  100  Or.  589,  594;  198 

P.  521   523 
Stubbs  vs.  Abel,  114  Or.  610,  619;  233  P.  852. 

855 
In  Re  Briggs'  Estate,  186  Cal.  351 ;  199  P.  322 
In  Re  Kirkpatricks'  Estate,  280  Pa.  306 ;  124, 

A.  474. 
Closset  vs.  Burtchaell,  112  Or.  585,  601 ;  230 

P.  554,  559 
Beakey  vs.  Knutson,  90  Or.  574;  174  P.  1149 

In  Beakey  vs.  Knutson,  supra,  the  Oregon  Su- 
preme Court  said : 

"The  dispute  is  to  be  solved  by  a  proper 
construction  of  the  will  in  question.  It  is  ele- 
mentary that  the  whole  instrument  must  be 
taken  together  and  construed  so  as  to  effect  the 
intention  of  the  man  who  executed  the  writing, 
owned  the  property  and  had  the  power  to  dis- 
pose of  it.  We  cannot  adopt  a  process  of  dialy- 
sis, taking  here  a  part  and  there  a  part  of  the 
document,  and  base  our  conclusions  on  any 
single  clause." 

In  Bilyeu  vs.  Crouch,  supra,  the  Supreme  Court 

of  Oregon,  in  considering  the  meaning  of  the  phrase 
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"die  without  issue",  said : 

"The  parties  are  agreed,  and  it  is  not  neces- 
sary to  cite  precedents  in  support  of  tlie  prop- 
osition, that  the  controlling  factor  in  the  cal- 
culation is  the  intent  of  the  testatrix,  to  be 
derived  from  a  careful  examination  of  her  test- 
amentary declaration.  This  is  codified  in  Sec- 
tion 7347,  L.O.L." 

11. 

Though  it  is  a  well-settled  rule  that,  where  prop- 
erty is  devised  in  one  clause  of  a  will  in  language 
which  would  clearly  pass  an  absolute  fee  simple  es- 
tate, the  estate  devised  cannot  be  diminished  by  a 
subsequent  paragraph  in  the  will  unless  the  subse- 
quent language  shows  a  clear  intention  so  to  do  (see 
O.C.L.A.,  Sec.  18-603) ;  it  is  equally  well  settled  that 
language  in  one  clause  of  a  will  which,  standing 
alone,  would  pass  an  absolute  fee  simple  estate,  may 
be  validly  limited  by  a  subsequent  provision  in  the 
will  showing  an  intention  to  pass  only  a  defeasible 
or  limited  fee. 

Imbrie  vs.  Hartrampf,  supra,  100  Or.  589,  598, 

r>01 ;  198  r.  521,  524,  525. 
Stubbs  vs.  Abel,  supra,  114  Or.  010,  031-032; 

233  P.  852,  859. 
Britton  vs.  Thornton,  supra,  112  U.S.  520,  532. 
Reed  vs.  Williams,  194  Ky.  002 ;  240  S.W.  391. 
Vanderzee  vs.  Slingerland  and  IlasAvell,  103 

N.Y.  47  ;  8  N.E.  247. 
Rowland  vs.  Warren,  10  Or.  129,  131. 
In  Re  Barrett's  Estate,  85  Neb.  :VM ;  123  N.W. 

299. 

A.  This  rule  in  respect  to  "cutting  down  the  fee" 
is  not  a  rule  of  property,  but  one  of  construction. 
Reed  vs.  Williams,  supra. 
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B.  A  qualified,  defeasible,  or  determinable  fee  is  an 

estate  in  fee  which  ends  or  is  defeated  upon  the 

happening-  of  a  specified  event. 

Stnbbs  vs.  Abel,  supra. 

In  Ke  Barrett's  Estate,  supra. 

III. 

Where  a  defeasible  fee  is  given  by  the  whole  will, 
it  is  not  a  case  of  "cutting  down  a  fee",  or  of  giv- 
ing effect  to  contradictory  or  inconsistent  provi- 
sions, but  the  subsequent  clause  merely  expresses 
one  part  of  the  testator's  testamentary  intention. 
Neither  clause  is  complete  within  itself,  but  to- 
gether they  create  the  conditional  or  defeasible  fee. 

In  Re  Briggs'  Estate,  supra,  186  Cal.  351 ;  199 

P.  ;522,  324. 
In  Re  Barrett's  Estate,  supra,  85  Neb.  3'37; 

123  N.W.  299,  301-302. 
Rowland  vs.  Warren,  supra,  10  Or.  129, 131. 

For  quotations  from  these  three  cases  see  Ap- 
pendix "B",  this  Brief,  page  83. 

IV. 

Where  a  devise  of  property  in  one  clause  of  a 
will  is  specifically  and  expressly  made  subject  to 
subsequent  limitations,  and  in  subsequent  para- 
graphs of  the  will  the  estate  given  is  made  subject  to 
defeasance,  the  devisee,  by  the  first  paragraph,  re- 
ceived from  the  outset  only  a  defeasible  or  limited 
fee,  and  the  rule  in  respect  to  "cutting  down  the 
fee"  has  no  application. 

Stubbs  vs.  Abel,  supra,  114  Or.  010;  233  P. 

852. 
Vanderzee  vs.  Slingerland,  supra,  103  N.Y. 

47;  8  N.E.  247. 
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For  quotations  from  the  Stuhhs  case,  supra,  see 
Appendix  "C",  page  85. 

V. 

While  the  construction  that  has  geen  given  a  will 
by  an  interested  party  may  not  be  controlling,  it  is 
persuasive  on  the  courts,  especially  where  the  inter- 
ested party  is  one  through  whom  the  litigant  de- 
manding the  opposite  construction  is  claiming. 

Stubbs  vs.  Abel,  supra,  114  Or.  (HO,  ()24;  2:J3 

Pac.  852   857. 
Moore  vs.  Moore,  121  Or.  48,  56;  252  Pac.  904, 

967. 
NOTE  in  94  A.L.K.,  beginning  at  page  245. 
NOTE  in  07  A.L.K.  1272. 
Wiggins  vs.  Hill,  145  Ark.  152;  223  S.W.  394, 

395. 
Re  Estate  of  Kelly,  177  Minn.  311;  225  N.W. 

150;  07  A.L.R.  1208. 

VI. 

A  power  of  appointment  created  by  a  will  lapses 
if  the  donee  of  the  power  dies  before  the  maker  of 
the  will;  consequently,  if  a  testator  by  his  will  cre- 
ates a  power  of  appointment  in  X  and  X  predeceases 
the  testator,  any  attempt  by  X  to  exercise  the  power 
of  appointment  in  his  will  is  ineffective. 

In  Re  Fowle's  Will,  222  N.Y.  222;  118  N.E. 

611. 
In  Re  McCurdy's  Estate,  197  Cal.  270;  240  P. 

498. 
Curley  vs.  Lvnch,  200  Mass.  299 ;  92  N.E.  429. 
49  C.  J.  1257,  Sec.  26. 

It  is  said  in  JfO  (\J.,  supra,  at  page  1257 : 
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"Wliere  the  donee  of  a  power  given  1)}^  the  will  of 
another  dies  before  the  testator,  the  power  is  a 
nnllity,  and  an  attempted  exercise  of  it  by  the 
donee  is  void." 

VII. 

A  will  speaks  only  from  the  date  of  the  death  of 
the  testator  unless  a  contrary  intention  is  mani- 
fested by  the  language  of  the  will. 

Kaser  v.  Kaser,  (kS  Or.  153;  137  P.  187. 
Bacon  v.  Dicl<inson,  IDJ)  Kv.  121 ;  250  S.W.  807. 
Pape  V.  U.  S.  Natl.  Bank/ 135  Or.  G50;  297  P. 

845. 

The  Oregon   Court,  in   the   Kaser  case,  supra, 

which  involved  the  question  of  whether  the  death 

of  a  beneficiary  referred  to  in  a  will  meant  death 

before  or  after  that  of  the  testator,  said : 

''Though  a  will,  for  some  purposes,  may  be  con- 
strued as  speaking  from  the  date  of  execution, 
as  a  general  rule  its  expressions  are  supposed 
to  give  utterance  to  the  testator's  intention  at 
the  time  of  his  death,  unless  by  a  fair  construc- 
tion the  language  manifests  a  puri)ose  to  speak 
as  of  a  different  date.  *  *  *  The  will  under  con- 
sideration was  executed  December  11,  1905,  or 
nearly  51/2  years  before  the  testator  died." 

VIII. 

A.  No  particular  language  is  necessary  to  the 
creation  of  a  trust,  and  whether  one  exists  is  to  be 
ascertained  from  the  intention  of  the  creator. 

Allen  vs.  Hendrick,  104  Or.  202,  227 ;  216  P. 

733. 
Beakev  vs.  Knutson,  supra,  90  Or.  574 ;  174  P. 

1149. 
Colton  vs.  Colton,  127  U.S.  300,  310. 
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1  Scott  on  Trusts,  Sec.  24. 

1  Bogert  on  Trusts  and  Trustees,  Sec.  45. 

B.  Even  though  under  a  will  the  legal  estate  is 
not  in  terms  devised  to  the  trustee,  the  rule  is  that 
the  trustee  takes  that  quantity  of  estate  which  the 
purposes  of  the  trust  require. 

Beal  vs.  Higgins,  135  N.E.  759,  7G0;  303  111. 

370. 
Windsor  vs.  Barnett,  207  N.W.  362,  3()4;  201 

la.  1226. 
Sherwin  vs.  Smith,  282  Mass.  306;  185  N.E. 

17. 
Blake^urtis  vs.  Blake,  149  Kans.  512 ;  89  P. 

(2d)  15. 

IX. 

A  federal  court,  in  construing  a  will  devising 
real  property,  will  follow  the  rules  of  construction 
laid  down  by  the  courts  of  the  state  wherein  the 
real  property  is  situated;  but  where  there  is  no 
state  rule  the  federal  court  will  apply  its  own  rules 
of  construction. 

Barber  vs.  Pittsburgh,  17  S.  Ct.  488 ;  166  U.S. 

83. 
Erie  R.  Co.  vs.  Tompkins,  58  S.  Ct.  817;  304 

U.S.  64. 

X. 

The  phrase  "die  without  issue",  used  by  a  testa- 
tor in  a  will  in  which  he  devises  property  to  a  bene- 
ficiary in  one  clause  and  subsequently  provides  that 
if  the  beneficiary  "die  without  issue"  the  property 
devised  shall  go  over  to  other  named  persons,  means 
death  of  the  beneficiary  at  any  time  under  the  cir- 
cumstances named,  and  is  not  confined  to  the  death 
of  the  beneficiary  prior  to  that  of  the  testator. 
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A.  There  is  an  irrenconcilable  conflict  in  tlie  au- 
thorities as  to  the  meaning  of  the  phrase  "die  with- 
out issue",  which  conflict  the  Oregon  decisions  recog- 
nize when  they  accept  the  doctrine  that  the  phrase 
means  death  of  the  beneficiary  at  any  time  either 
before  or  after  that  of  the  testator. 

In  the  case  of  Biltfcii  ns.  Crouch,  fiupra,  (90  Or. 
(>(>;  1<S9  P.  222),  the  Oregon  Supreme  Court  refers 
to  the  fact  that  ''the  authorities  are  multitudinous 
on  both  sides  of  this  question",  and  states,  ''we  will 
not  attempt  to  distinguish  or  reconcile  them''.  But 
the  court  then  goes  on  to  say  that  in  Oregon  ^^tJie 
question  has  been  foreclosed  by  the  early  decision 
of  Rowland  vs.  Warren,  10  Or.  129",  which  the  court 
then  analj^zes  and  interprets  as  holding  that  the 
phrase  means  death  of  the  beneficiary  at  any  time 
either  before  or  after  that  of  the  testator.  (Italics 
added. ) 

B.  In  addition  to  the  several  Oregon  cases  on  the 
point  (which  will  be  analyzed  and  discussed  herein- 
after in  detail)  the  following  are  representative  of 
the  authorities  generally  which  hold  that  when  a 
testator  provides  a  gift  over  if  the  first  taker  "die 
without  issue"  death  of  the  beneficiary  under  those 
circumstances  at  any  time,  whether  before  or  after 
the  death  of  the  testator,  is  presumed  to  have  been 
intended. 

Britton  vs.  Thornton,  supra,  112  U.S.  520. 

U.S.  520. 
Briggs  vs.  Hopkins,  103  Ohio  321;  132  N.E. 

843. 
Bacon  vs.  Dickinson,  supra,  199  Ky.  121 ;  250 

S.W.  807. 
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In  re  Bri|?i>'s  Estate,  supra,  1<S()  Cal.  351 ;  109 
P.  :522. 

St.  Paul's  Sanitarium  vs.  Freeman,  102  Texas 
:m);  117  S.W.  425. 

Hampton  vs.  Newkirk,  115  A.  656  (KJ.). 

Ahlfield  vs.  Curtis,  22J)  111.  139;  82  N.E.  270. 

Eestatement :  Propertv,  Sec.  207,  p.  1347. 

2  Alexander  on  Wills,^Sec.  950,  1020-7. 

2  Jarman,  Wills  (Oth  Ed.)  719:  "The  general 
rule  is  that  where  the  context  is  silent,  the 
words  referring  to  the  death  of  the  prior 
legatee,  in  connection  with  some  collateral 
event,  apply  to  the  contingency  happening 
as  well  after  as  before  the  death  of  the 
testator." 

O'Mahoney  vs.  Burdette,  L.  R.  7  H.  L.  388 : 
This  case  established  the  law  of  England 
on  the  point,  and  its  holding  on  this  point 
has  been  cited  with  approval  by  the  United 
States  Supreme  Court  {Britton  vs.  Thorn- 
ton, supra,  and  other  cases),  and  by  the 
courts  of  many  states. 

C.  Even  in  those  jurisdictions  where  the  words 
"die  without  issue",  standing  alone,  are  presumed 
to  mean  death  prior  to  that  of  the  testator,  this  is 
only  a  rule  of  construction  and  the  courts  will  lay 
hold  of  "the  slightest  indications"  in  the  will  to  over- 
come the  presumption  and  to  give  effect  to  the  lan- 
guage according  to  its  natural  import,  namely,  death 
at  any  time,  either  before  or  after  that  of  the  testa- 
tor. 

In  re  Carother's  Estate,  101  Cal.  588;  119  P. 

920. 
In  re  Barrett's  Estate,  supra,  85  Neb.  337 ;  123 

N.W.  299. 
Vanderzee  vs.   Slingerland,  supra,   103  N.Y. 

47 ;  8  N.E.  247. 
Chapman  vs.  Moulton,  40  N.Y.  Supp.  408;  8 

App.  Div.  ()4. 
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In  re  Mebiis'  Estate,  27:^  Pa.  50r);  117  A.  MO. 
In  re  Clifton's  Estate,  205  la.  918;  218  N.W. 

926. 
In  the  Matter  of  Cramer,  70  N.Y.  271. 
In  re  Kirkpatrick's  Estate,  supra,  280  Pa. 

306;  124  A.  474. 
In  re  Haydon's  Estate,  884  Pa.  408 ;  6  A.  (2d) 

581. 

For  quotations  from  some  of  these  cases  see  Ap- 
pendix "D",  page  87. 

D.  The  following  are  all  the  Oregon  cases  which 
deal  with  the  phrase  "die  without  issue",  or  words 
of  similar  import,  when  used  in  wills : 

Kowland  vs.  Warren,  supra,  10  Or.  129. 
Buchanan  vs.  Schulderman,  11  Or.  150;  1  P. 

899. 
Shadden  vs.  Hembree,  supra,  17  Or.  14;  18  P. 

572. 
Love  vs.  Walker,  59  Or.  95 ;  115  P.  296. 
Kaser  vs.  Kaser,  68  Or.  158;  187  P.  187. 
Bilyeu  vs.  Crouch,  supra,  96  Or.  GG ;  189  P.  222. 
Imbrie  vs.  Hartrampf,  supra,  100  Or.  589; 

198  P.  521. 

We  shall  now  review  these  Oregon  cases. 
Roivland  vs.  Warren,  supra  (10  Or.  129). 

In  this  case  the  testator  devised  certain  real 
property  to  his  daughter,  Mary  E.  Hembree,  "to  her 
and  her  body  heirs  forever",  and  by  a  later  clause 
in  the  will  provided:  "I  further  will  that  if  my 
daughters,  Martha  Ann  and  Mary  E.  Hembree,  die 
without  children  the  land  shall  revert  back  to  my 
other  heirs".  Mary  survived  the  testator,  and  died 
leaving  children.  During  Mary's  lifetime  an  execu- 
tion on  a  judgment  against  her  was  levied  and  the 
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land  was  sold.   The  court  held  (p.  132)  : 

"It  follows  that  Mary  E.  Hembree  took  either  a 
fee  simple  or  a  fee  simple  conditional,  defeas- 
ible on  the  contingency  of  her  dying  without 
leaving  children,  with  a  limitation  over  by  exe- 
cutory devise.  As  such  contingency  did  not  hap- 
pen, she  held  the  whole  estate,  and  the  sale  of 
the  estate,  under  the  judgment  against  her,  con- 
veyed a  good  fee  simple  title  to  the  purchaser. 
The  fact  that  the  sale  was  made  before  the 
period  had  arrived  at  which  the  contingency 
was  to  happen  or  fail,  does  not  affect  the  title. 
The  purchaser  took  the  estate  subject  to  be  de- 
feated by  the  happening  of  the  contingency." 

The  Oregon  Supreme  Court,  in  a  much  later  case 
(Bilyeu  vs.  Crouch,  supra,  which  will  be  discussed 
in  detail  presently),  considering  again  the  question 
of  whether  the  phrase  "die  without  issue"  referred 
to  death  in  the  lifetime  of  the  testator  or  death  at 
any  time,  said  that  "in  this  state  the  question  has 
been  foreclosed  by  the  early  decision  of  Rowland 
vs.  Warren,  10  Or.  129",  and  went  on  to  point  out 
that  the  inference  to  be  drawn  from  the  opinion  in 
the  Rowland  case  was  that  if  Mary  had  died  with- 
out children  the  estate  devised  to  her  would  have 
been  defeated — in  other  words,  that  though  she  sur- 
vived the  testator  she  still  took  only  a  defeasible  fee, 
subject  to  be  defeated  by  her  own  death  without  chil- 
dren at  any  time. 

Jhiclianan  vs.  ^cJtulderman,  supra  (11  Or.  150:  1  P. 
899). 

The  will  of  the  testator  gave  property  to  his  two 
daughters  "for  the  term  of  their  natural  lives,  and 
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after  their  death,  or  the  death  of  either  of  them, 
tlie  shares  of  the  one  dying,  to  her  children  in  fee- 
simple,  the  children  of  each  daughter  to  take  one- 
half  thereof,  or  in  case  of  the  death  of  either  of 
said  daughters,  without  issue,  then  the  children  of 
the  other  daughter  to  take  all  of  the  same  *  *  *." 
The  court  held  that  when  the  testator  in  his  will  pro- 
vided that  if  either  of  the  daughters  should  die  with- 
out issue  the  property  should  go  to  the  children  of 
the  other,  ''this  language,  uncontrolled,  *  *  '^  musi. 
be  construed  to  import  a  definite  failure  of  issue- 
that  is,  dying  without  lineal  descendants  surviving 
after  the  death  of  the  tenant  for  life." 

Shadden  vs.  Hemhree,  supra  (17  Or.  14;  18  P.  572). 

The  testator,  in  the  second  clause  of  his  will,  de- 
vised his  farm  to  his  son;  in  the  third  clause  he 
devised  his  town  property  to  his  wife ;  in  the  fourth 
clause  he  provided  that  his  wife  should  have  the  con- 
trol and  management  of  all  of  his  property  dur- 
ing her  life,  and  it  should  then  go  to  his  son  "except 
as  herein  provided";  and  in  the  sixth  clause  testa- 
tor provided,  "It  is  my  will  that  in  the  event  that 
my  beloved  wife  and  son,  Henry  M.  Hembree,  shall 
die  before  my  son  shall  become  twenty-one  years  of 
age,  that  it  is  my  will  that  my  real  estate  shall 
descend  to  my  nephew,  Frank  M.  Shadden,  and  in 
the  event  mentioned,  I  do  so  will  and  bequeath  the 
same  to  him  *  *  *".  The  testator  died  in  1876,  his 
widow  in  1880,  and  his  son  in  1884.  The  court  refers 
to  the  Oregon  statute  providing  that  the  courts  in 
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construing  wills  shall  give  due  regard  to  the  inten- 
tion of  the  testator,  and  refers  to  the  statement 
by  Chancellor  Kent  that  the  intention  of  the  testa- 
tor is  to  be  gathered  from  the  whole  will.  The  court 
goes  on  to  say  that  the  sixth  clause  of  the  will  must 
be  read  in  connection  with  the  second  and  fourth 
clauses,  and  that,  taking  them  together,  the  testator 
meant  that  his  wife  should  have  the  use  of  all  of  his 
property  during  her  widowhood  and  it  should  then 
go  to  his  son,  but  that  in  the  event  of  the  death  of 
both  his  wife  and  son  before  the  son  reached  the 
age  of  21  years  of  age,  the  property  should  go  to  the 
nephew,  Frank  Shadden.  The  court  then  considers 
the  rule  that  a  gift  over  simply  in  the  case  of  "the 
death"  of  the  first  taker,  without  any  other  condi- 
tion, refers  to  death  in  the  lifetime  of  the  testator, 
in  the  absence  of  a  contrary  intention  indicated  in 
other  parts  of  the  will ;  and  then  the  court  cites  the 
rule  laid  down  by  the  Supreme  Court  of  the  United 
States  in  Britton  vs.  Thornton  (hereinbefore  dis- 
cussed), which  adds  to  the  above-mentioned  rule  the 
further  rule  that  if  the  death  of  the  first  taker  is 
coupled  with  other  circumstances,  such  as  death 
without  issue,  death  at  any  time  is  meant,  in  the 
absence  of  expressions  in  the  will  to  the  contrary, 
and  the  Oregon  court  then  decides  that  in  the  sixth 
paragraph  of  the  will  the  testator  did  not  mean 
death  of  the  son  only  in  the  lifetime  of  the  testator. 

Love  vs.  Walker,  supra  (51)  Or.  95,  115  J*ac.  29(5) 

The  testator  directed  that  his  estate  be  divided 
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into  six  equal  shares,  and  gave  one  share  to  each  of 

his  six  named  children  and  grandchildren,  one  being 

his  son,  Green  C.  Love.   In  a  codicil  to  the  will  the 

testator  provided : 

"I  hereby  will,  decree  and  declare  that  the  devise 
or  legacy  in  my  said  will,  to  my  son.  Green  C. 
Love,  shall  be  for  his  sole  and  separate  use,  in- 
dependent of  his  wife,  at  all  times,  and  that  in 
case  of  his  death  without  lawful  issue  born 
alive  and  living  at  the  time  of  his  death,  then 
the  said  devise  or  legacy  to  him  shall  belong 
and  go  to  the  remaining  devisees  of  my  said 
will  in  proportion  as  they  hold  of  the  shares  or 
parts  of  my  said  will." 

In  a  suit  by  Green  C.  Love  against  the  other  devi- 
sees plaintiff  contended  that  he,  having  survived  the 
testator,  received  by  the  will  an  absolute  fee  simple 
interest  in  the  property,  because  the  condition  of 
his  dying  "without  lawful  issue"  meant  his  death 
prior  to  that  of  the  testator,  and  not  his  death  at 
any  time.  The  defendants,  on  the  other  hand,  con- 
tended that  the  phrase  meant  his  death  at  any  time. 
The  court  quotes  (59  Or.  at  p.  102;  115  Pac.  at  p. 
299)  from  Jarman  on  Wills,  Oth  Ed.,  p.  719,  to  the 
effect  that  where  the  context  is  silent  the  words 
refer  to  the  death  of  the  first  taker  at  any  time, 
either  before  or  after  that  of  the  testator.  It  also 
quotes  from  Rood,  Wills,  Section  053,  that  the  in- 
tention that  the  words  refer  to  death  after  the  death 
of  the  testator  may  be  inferred  from  other  provi- 
sions in  the  will. 

The  court  mentions  and  quotes  from  conflicting 
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authorities  with  regard  to  the  meaning  of  the  phrase, 
but  makes  no  attempt  to  reconcile  the  conflicting 
decisions,  basing  its  decision  "on  what  is  believed 
to  be  the  purpose  of  Lewis  Love  respecting  the  ob- 
jects and  the  extent  of  his  bounty."  The  court  held 
that  the  testator,  by  the  phrase  "death  without  law- 
ful issue",  referred  to  the  first  taker's  death  at  any 
time,  whether  before  or  after  the  testator's  own 
death. 

In  commenting  upon  this  decision,  the  Supreme 
Court  of  Oregon,  in  the  later  case  of  Bilyeu  vs. 
Crouch  J  supra  (which  will  be  discussed  in  detail 
presently),  cites  the  case  as  definitely  holding 
against  the  presumption  of  substitutionary  intent, 
and  states  that  Green  C  Love's  estate  should  have 
been  described  as  a  "defeasible  fee"  which  was  de- 
feated by  events  occurring  after  the  testator's 
death.  Judge  Burnett  dissented  in  the  Love  case, 
but  his  dissent  is  authority  equally  as  strong  as  the 
prevailing  opinion  against  the  substitutionary  in- 
tent presumption.  While  he  held,  in  the  dissenting 
opinion,  that  Green  C.  Love  had  an  absolute  fee  at 
the  time  of  the  suit,  that  holding  was  based  upon 
Judge  Burnett's  contention  that  although  Green  C. 
Love  had  by  the  will  and  codicil  taken  only  a  de- 
feasible fee,  the  condition  of  defeasance  was  his 
death  without  issue  prior  to  January  1,  1907  (the 
testator  having  provided  that  trustees  should  hold 
the  property  until  that  date,  when  it  should  be  dis- 
tributed to  the  devisees),  and  he  was  alive  on  that 
date. 
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Kascr  rs.  Kasrr,  svpra  ((>8  Or.  15:*);  i;i7  1*.  187). 

Tlie  first  and  second  paragTaphs  of  the  will  left 
all  of  the  testator's  property  to  the  testator's  wi- 
dow for  life,  and  provided  that  on  her  death  it 
should  be  divided  among  the  testator's  seven  chil- 
dren. The  third  paragraph  provided  that  "in  the 
event  that  any  of  my  children  *  *  *  die  leaving 
lawful  issue,  it  is  my  will  that  said  issue  take  the 
share  thereby  left  to  their  parent;  providing,  how- 
ever, that  if  any  of  my  children  should  marry  and 
die  leaving  husband  or  wife  surviving  but  no  issue, 
it  is  my  will  that  such  surviving  husband  or  wife 
of  my  child  or  children,  as  the  case  may  be,  take 
nothing  by  this  will."  One  of  the  children  of  the 
testator  died  after  the  testator's  death,  but  during 
the  lifetime  of  the  testator's  widow,  leaving  a  widow 
of  his  own  but  no  issue. 

This  was  a  suit  by  the  son's  administratrix  and 
widow  against  his  mother  to  establish  an  interest 
in  the  personal  property  in  his  father's  estate.  The 
son's  widow  contended  that  inasmuch  as  he  sur- 
vived his  father  he  became  the  absolute  owner  of 
one-seventh  of  the  real  property  (subject  to  his 
mother's  life  estate)  even  though  he  subsequently 
died  without  lawful  issue,  and  therefore  she,  as  the 
son's  administratrix  and  wife,  succeeded  to  his  in- 
terest in  the  property  upon  his  death.  The  court 
held,  however,  that  when  the  testator  referred  to 
the  death  of  any  of  his  children  without  issue  he  had 
reference  to  their  death  at  any  time  and  not  merely 
death  prior  to  his  own. 
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The  decision  is  clearly  against  a  presumption  of 
substitutional  intent. 

Bilyeu  vs.  Crouch,  supra  (90  Or.  ()(>;  189  P.  122) 

Here  the  first  clause  of  the  will  gave  the  testa- 
trix's husband  the  sole  use  of  her  half  of  a  donation 
land  claim  during  his  natural  life,  and  in  the  third 
paragraph  provided :  "I  give  and  bequeath  unto  my 
two  sons,  Frank  Ingram  and  John  L.  Ingram,  and 
their  heirs  male  of  their  body,  my  donation  land 
claim  aforsaid,  subject  to  the  life  estate  of  my  hus- 
band *  *  *.  But  in  case  the  said  Frank  and  John 
L.  Ingram  or  either  of  them  should  die  without 
issue,  then  said  lands  bequeathed  to  them  shall  be 
equally  divided  between  my  daughters,  Anna  In- 
gram and  Mary  Jane  Ingram  *  *." 

The  testatrix  died  in  1888;  her  husband  in  1889; 
her  son  Prank  in  1905.  Plaintiff,  in  a  suit  to  quiet 
title,  claimed  through  deeds  from  Frank,  who  died 
without  issue  after  the  testatrix.  The  defendant 
claimed  through  Anna. 

The  court  held  for  the  defendant,  on  the  ground 
that  Frank  had  received  only  a  defeasible  fee  which 
was  defeated  by  his  death  without  issue  after  the 
death  of  the  testatrix. 

The  Oregon  Supreme  Court  observed  that  the 
Oregon  law  was  settled  against  substitutional  in- 
tent, and  cited  with  approval  not  only  the  Oregon 
cases  of  Rowland  vs.  Warren,  supra,  and  Love  vs. 
Walker,  supra,  as  holding  to  that  effect,  but  also 
the  United  States  Supreme  Court  case  of  Britton 
vs.  Thornton,  supra. 
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The  court  stated  the  issue  before  it  as  folloAvs : 
"Substantially,  the  contention  of  the  plaintiffs  is 
that  the  condition  in  the  will  to  the  effect  that,  if 
Frank  Ingram  should  die  without  issue,  then  the 
land  bequeathed  to  him  should  be  equally  divided 
between  the  daughters  of  the  testatrix,  Anna  and 
Mary  Jane  Ingi^am,  and  their  heirs  forever,  refers 
to  the  death  of  Frank  Ingram  occurring  prior  to  the 
death  of  the  testatrix.  The  defendant  maintains 
that  the  language  refers  to  the  demise  of  Ingram 
at  any  time,  whether  before  or  after  that  of  his 
mother,  who  made  the  will." 

The  Court  made  reference  to  and  considered 
both  the  Oregon  statute  (Section  18-603,  O.C.L.A.) 
from  which  the  "cutting  down  of  the  fee"  rule  has 
been  derived,  and  the  Oregon  statute  ( Section  18-402, 
O.C.L.A.)  in  reference  to  the  intention  of  the  testa- 
tor governing  the  courts  in  the  interpretation  of  a 
will. 

Jmhrie  vs.  Hartrampf,  supra,  (100  Or.  v'SSO; 
198  P.  521) 

By  the  third  paragraph  of  his  will,  Eobert  Imbrie 
devised  certain  property  to  his  son,  James  Imbrie. 
By  the  fourth  paragraph  he  bequeathed  certain 
sums  of  money  to  two  of  his  daughters.  By  the 
fifth  paragraph  he  gave  certain  sums  of  money  to 
two  other  daughters.  By  the  sixth  paragraph  he 
devised  certain  propert^^  to  James  Imbrie. 

The  seventh  paragraph  of  the  will  was  as  fol- 
lows :  "I  give,  bequeath  and  devise  to  my  son  Ralph 
Imbrie,  all  the  land  that  I  own  in  *  *  *  the  Donation 
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Land  Claim  of  Caleb  Wilkins  *  *  *,  subject  to  the 
following  restrictions,  to-wit:  Said  land  shall  not 
in  whole  or  part  be  sold  or  mortgaged  until  the  said 
Ealph  Imbrie  is  forty  years  of  age,  nor  subject  to 
his  debts  and  should  he  sell  or  mortgage  it,  or  any 
part  of  it,  before  that  time,  all  his  interest  in  said 
land  shall  cease  and  terminate,  and  said  land  shall 
descend  to  his  children,  if  he  then  have  any,  and  if 
not,  then  to  all  his  brothers  then  living.  This  devise 
to  be  accepted  and  received  by  him  in  full  of  any 
indebtedness  to  him,  except  five  hundred  dollars. 
The  encumbrance  upon  his  land  to  be  paid  out  of 
my  estate."  (Italics  added). 

By  the  eighth  paragraph  of  the  will,  the  testator 
devised  a  tract  of  land  to  James  Imbrie.  By  the 
ninth  paragraph  he  devised  a  tract  of  land  to  his 
son,  T.  R.  Imbrie.  By  the  tenth  paragraph  he  de- 
vised all  the  rest,  residue,  and  remainder  of  his 
property  to  all  of  his  children,  or  to  the  children 
of  any  deceased  child. 

The  twelfth  paragraph  of  the  will  was  as  follows  : 
"I  further  bequeath,  devise  and  direct  that  should 
any  of  the  above  named  devisees  die  without  leaving 
lineal  descendants,  children  or  grandchildren,  then 
in  that  case,  all  of  the  property  above  devised  to 
such  devisee  shall  go  in  equal  shares  to  his  or  her 
brothers  and  sisters  then  living,  or  to  the  children 
of  any  brother  or  sister  then  deceased,  by  right  of 
representation." 

The  purpose  of  this  suit  was  to  enforce  specific 
performance  of  a  contract  under  which  Ralph  Im- 
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l)rie  agreed  to  sell  and  the  defendant  agreed  to  buy 
a  part  of  the  property  devised  to  Kalph  in  the  sev- 
enth paragraph  of  his  father's  will.  The  defendant 
had  refused  to  complete  the  purchase  upon  the 
ground  that  Kalph  did  not,  under  the  will,  receive, 
and  therefore  could  not  convey,  an  absolute  fee 
simple  title. 

Ealph  had  passed  the  age  of  40  years  and  had  not, 
prior  thereto,  violated  the  restrictions  imposed  by 
the  seventh  paragraph  of  the  will  by  selling  or  mort- 
gaging the  real  property  therin  described  or  per- 
mitting the  same  to  become  subject  to  his  debts. 

The  court  held  that  under  the  will  Kalph  received 
a  fee  simple  interest  in  the  property  devised  to  him 
in  the  seventh  paragi-aph  and  that  the  provisions 
in  the  twelfth  paragraph  providing  for  a  gift  over 
in  the  event  of  his  death  under  certain  circumstanc- 
es, were  not  intended  by  the  testator  to  apply  to  the 
property  devised  to  Kalph  in  the  seventh  paragraph. 

The  court  began  its  opinion  by  pointing  out : 

"It  is  a  cardinal  principle  of  law  that  in 
construing  a  will  the  intention  of  the  testator 
is  the  guide." 

The  court  observed  that  this  principle  had  been 
written  into  the  statutory  law  of  Oregon  in  what  is 
now  Section  18-402,  O.C.L.A.,  and  also  referred  to 
the  well-established  rule  that  an  absolute  fee  given 
in  one  clause  of  a  will  in  clear  and  explicit  terms 
cannot  be  cut  down  by  subsequent  vague  and  doubt- 
ful language. 
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The  court  reached  the  conclusion  that  the  testa- 
tor (lid  not  mean  by  the  provisions  in  the  twelfth 
paragraph  to  cut  down  the  fee  devised  to  Ralph  in 
the  seventh  paragraph,  because  the  devise  to  Ralph 
in  the  seventh  paragraph  was  based  upon  consider- 
ation, and  the  testator  expressly  stated  therein  that 
it  was  conditioned  upon  Ralj^h's  accepting  and  re- 
ceiving the  devise  in  satisfaction  of  the  testator's 
indebtedness  to  him.  In  other  words,  the  court  found 
affirmative  indications  in  the  will  that  when  the 
testator  provided  in  the  twelfth  paragraph  for  a 
gift  over  in  connection  with  certain  devises  he  was 
not  referring  to  the  devise  made  to  Ralph  in  the 
seventh  paragraph.  It  would  seem  to  be  apparent 
that  in  providing  in  the  twelfth  paragi^aph  for  a 
gift  over  the  testator  was  referring  only  to  the  de- 
vises of  the  residue  of  his  estate  made  in  the  tenth 
clause  of  the  will. 

The  court  quotes  and  applies  the  rule  laid 
down  by  the  Supreme  Court  of  the  United  States 
in  Britton  vs.  Thornton,  supra,  (112  U.S.  526)  to 
the  eff'ect  that  a  devise  to  one  person  in  fee  with 
a  gift  over  in  the  event  of  the  first  taker's  death 
without  issue  presumably  refers  to  the  death  of  the 
first  taker  at  any  time,  whether  before  or  after  the 
death  of  the  testator,  unless  there  are  other  provis- 
ions in  the  will  indicating  a  contrary  intention. 

The  court  reached  the  meat  of  its  decision  in  the 

following  words : 

"Whatever  road  we  travel,  and  view  as  many 
precedents  as  we  may,  we  necessarily  come  back 
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to  the  language  found  in  the  testamentary  in- 
strument." 

This  opinion  of  the  Oregon  Supreme  Court  in 
the  Imhrie  case  confirms  the  rule,  adopted  at  the 
outset  in  Oregon,  that  ,M^hen  a  will  provides  for  a 
gift  over  to  named  persons  on  the  death  of  the  first 
taker  without  issue,  the  gift  over  takes  effect  upon 
the  first  taker's  death  at  any  time  without  issue, 
either  before  or  after  the  death  of  the  testator,  un- 
less controlled  by  other  provisions  of  the  will;  and 
there  is  no  presumption  that  the  gift  over  is  intended 
to  take  effect  only  upon  the  first  taker's  death  prior 
to  that  of  the  testator. 

ANALYSIS  OF  THE  DEADY  WILL 

We  come  now  to  an  analysis  of  the  Deady  Will 
( Tr.  4-9 )  and  an  application  of  the  pertinent  princi- 
ples of  law. 

In  the  FIRST  item  of  the  Will  the  Testatrix  di- 
rects the  payment  of  her  debts  and  funeral  expenses. 
In  the  SECOND  she  gives  directions  respecting  her 
place  of  burial. 

The  THIRD  item  (Tr.  4)  is  as  follows: 

"Third :  Subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made,  I  give, 
devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two-thirds  of  Lot 
numbered  One  ( 1 )  in  Block  numbered  Two  Hun- 
dred and  Twelve  (212)  of  the  City  of  Portland, 
Oregon."  (Italics  added.) 

It  is  clear  that  by  this  Third  item  the  Testatrix 
gives  Henderson  not  an  absolute  fee,  but  a  fee  sub- 
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ject  to  such  conditions,  provisions,  and  charj]fes  as 
she  might  thereafter  place  upon  it.  At  the  very  out- 
set of  this  Third  item  Mrs.  Deady  gives  notice  in  the 
plainest  lanjiiiage  that  Henderson's  interest  in  the 
property  there  devised  to  him  was  subject  to  the 
conditions,  provisions  and  charges  thereafter  in  the 
will  to  be  specified.  And  thereafter  she  did  make 
such  spfecifications,  including  a  provision  in  the 
Seventh  item  setting  out  the  condition  upon  which 
Henderson's  interest  would  be  defeated. 

In  the  above  respect  this  case  is  like  Stuhhs  vs. 
Abel,  supra  (114  Or.  010,  233  Pac.  852),  Avhere  the 
testator  devised  certain  property  to  three  devisees 
"subject,  however,  to  such  disposition  as  I  may  here- 
inafter make  of  any  portion  thereof",  and  Vanderzee 
vs.  Slingerland,  supra  (103  N.  Y.  47,  8  N.  E.  247), 
where  a  devise  was  made  "subject  to  the  proviso 
hereinafter  contained",  and  Chapman  vs.  Moult  on, 
supra  (40  N.  Y.  S.  408,  8  App.  Div.  64),  also  involv- 
ing a  "subject  to"  provision  in  a  will.  New  York  has 
a  statute  like  Oregon's  (Section  18-603,  O.  C.  L.  A.) 
from  which  the  rule  against  "the  cutting  down  of 
the  fee"  is  derived.  In  all  three  of  these  cases  the 
courts  held  that  the  "subject  to"  provision  gave  no- 
tice that  in  some  subsequent  portion  of  the  will 
there  was  a  condition  or  qualification  attached  to 
the  fee.  See  particularly  the  langiuige  of  the  Stuhhs 
case  in  114  Or.  at  page  633,  233  Pac.  at  page  859,  and 
of  the  Vanderzee  case  in  8  N.  E.,  at  page  250.  The 
point  made  in  the  above  three  cases  (that  the  "sub- 
ject to"  provision  indicated  from  the  outset  that  the 
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testator  intended  to  devise  only  an  interest  subject 
to  defeasance)  finds  no  contradiction,  so  far  as  we 
are  aware,  in  any  of  the  authorities. 

In  the  FOURTH  item  (Tr.  5)  of  Mrs.  Deady's 
Will  she  devised  to  Matthew  and  Hanover  the  re- 
maining one-third  of  Lot  1,  Block  212,  "subject  to 
like   conditions,  provisions   and  charges   thereon". 

So,  at  this  point  in  her  will,  the  Testatrix  has 
devised  to  Henderson  a  two-thirds  interest  in  Lot  1 
subject  to  such  limitations  as  she  thereafter  in  the 
will  placed  upon  that  devise;  and  has  devised  to 
Matthew  and  Hanover  a  one-third  interest  in  Lot  1, 
subject  to  such  limitations  as  she  thereafter  in  the 
Avill  placed  upon  that  devise. 

In  the  FIFTH  item  (Tr.  5)  the  Testatrix  begins 
to  enumerate  "the  conditions,  provisions  and  charg- 
es" which  she  has  theretofore  referred  to.  She  there- 
in directs  that  out  of  the  income  from  Lot  1  the 
sum  of  $150.00  per  month  be  paid  to  one  daughter- 
in-law  for  life,  and  that  the  sum  of  $75.00  per  month 
be  paid  to  another  daughter-in-law  so  long  as  she 
remain  unmarried;  that  out  of  "the  remainder  of 
the  income"  derived  from  the  property  $100.00  per 
month  be  paid  to  each  of  her  grandsons,  Matthew 
and  Hanover;  and  that  the  rest  of  the  income  be 
paid  to  Henderson.  The  Testatrix  then  specifies 
that  such  division  of  the  income  derived  from  the 
property  should  continue  during  the  lifetime  of 
Henderson ;  but  that  before  any  of  said  income  from 
the  real  property  should  be  distributed  to  the  bene- 
ficiaries all  intheritance  taxes  against  the  estate 
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be  paid  therefrom,  and  that  not  less  then  $1,000.00 
and  not  more  than  $12,500.00  per  year  ("in  discre- 
tion of  my  Executors")  be  set  aside  for  the  purpose 
of  retiring  and  paying  off  the  mortgage  debt  then 
against  the  property. 

By  the  SIXTH  item  (Tr.  G)  of  the  Will  the  Testa- 
trix directs  that  the  property  should  not  be  sold, 
partitioned,  or  encumbered  for  a  period  of  twenty- 
five  years  after  her  death,  except  for  purposes  of 
the  improvement  of  the  property  or  the  renewal  of 
the  existing  mortgage. 

The  contention  has  been  made  that  this  restric- 
tion against  disposal  or  incumbrance  of  the  prop- 
erty is  void.  While  it  is  the  law  of  Oregon  that  an 
absolute  restraint  on  the  alienation  of  property  de- 
vised in  fee  simple  absolute  is  void,  there  is  a  con- 
siderable question  as  to  the  application  of  that  prin- 
ciple to  the  Sixth  item  of  the  Deady  Will.  Assuming, 
however,  that  the  restrictions  are  void,  the  only 
effect  is  to  free  the  property  of  those  restrictions, 
and  it  can  have  no  bearing  whatever  on  the  question 
of  whether  upon  Henderson  Deady's  death  without 
issue  the  gift  over  to  Matthew^  and  Hanover  took 
effect. 

We  now  come  to  the  SEVENTH  item  of  the  will, 

which  presents  the  vital  issue  in  this  case.   It  reads 

as  follows : 

"Seventh :  That  in  the  event  my  son  Hen- 
derson Brooke  Deady  die  without  issue,  the  un- 
divided two-thirds  of  Lot  numbered  1  in  Block 
numbered  212,  shall  vest  in  my  grandsons  hei  e- 
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inbefore  named,  and  I  give  and  devise  the  same 
to  iny  said  grandsons/' 

The  natural  and  reasonable  meaning  of  this  lan- 
guage can  be  only  one  thing — that  if  at  the  time  of 
Henderson's  death  he  had  no  children,  grandchil- 
dren, or  other  descendants,  the  undivided  two-thirds 
of  Lot  1,  which  had  been  devised  to  him  in  the  Third 
item  of  the  will  "subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made",  should 
thereupon  vest  in  Matthew  and  Hanover. 

Before  proceeding  to  a  further  consideration  of 
this  Seventh  item  we  shall  examine  the  remainder 
of  the  will,  and  return  to  a  discussion  of  this  Sev- 
enth item  when  we  consider  the  will  "in  its  entirety 
and  from  its  four  corners". 

By  the  EIGHTH  item  the  Testatrix  "authorizes 
and  permits"  Henderson  to  bequeath  by  will  to  his 
wife,  if  he  leaves  one,  the  income  which  he  would 
have  received  from  the  property  had  he  been  living. 
This  is  an  ordinary  power  of  appointment,  indicat- 
ting  very  clearly  that  the  Testatrix  had  not  intended 
theretofore  in  the  will  to  give  Henderson  an  ab- 
solute undefeasible  fee  in  the  property.  Otherwise 
it  would  have  been  entirely  unnecessary  for  her  to 
give  him  the  added  power  of  appointment,  since 
an  absolute  fee,  if  he  had  one,  would  certainly  have 
carried  with  it  the  right  of  disposition  by  will,  with- 
out any  added  permission  from  the  testator. 

The  presence  of  this  power  of  appointment 
demonstrates  beyond  a  question  or  doubt,  we  be- 
live,  that  in  the  Seventh  item  Mrs.  Deady  was  refer- 
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ring  to  Henderson's  death  after  her  own,  and  was 
not  simply  providing  for  a  substitution  of  Matthew 
and  Hanover  for  Henderson  if  he  predeceased  her. 
The  power  of  appointment  would  not  come  into 
existence  until  Lucy  A.  H.  Deady  died  and  her  Will 
took  effect.  If  Henderson  had  predeceased  her  the 
attempted  exercise  of  the  power  by  Henderson  in 
his  will  would  have  been  entirely  ineffectual. 
As  stated  in  49  C,  J.,  at  page  1257,  supra: 

"Where  the  donee  of  a  power  given  by  the 
will  of  another  dies  before  the  testator,  the 
power  is  a  nullity,  and  an  attempted  exercise 
of  it  by  the  intended  donee  is  void." 

And,  as  pointed  out  in  In  Re  McCurdy's  Estate, 
supra,  (197  Cal.  276;  240  P.  498,  501),  a  power  of  ap- 
pointment given  by  will  cannot  come  into  existence 
until  the  death  of  the  giver  of  the  power,  and,  if 
the  donee,  the  only  person  who  could  exercise  the 
power,  is  dead  before  that  time,  the  power  itself 
never  comes  into  existence. 

As  Judge  Cardozo  put  it  in  In  Re  Fowle's  Will, 
supra,  (222  N.  Y.  222;  118  N.  E.  Oil)  : 

"It  is  true  that  a  power  created  by  will  laps- 
es if  the  donee  of  the  ])ower  dies  ])efore  the  mak- 
er of  the  will.  =•=  -'=  ='=  That  is  because  a  will  has 
no  effect  till  the  death  of  the  testator.  What- 
ever poAver  it  creates,  comes  into  l)oing  ;it  ihi\i 
time." 

It  is  to  be  observed  that  the  Eighth  item  of  the 
Deady  Avill  does  not  present  an  instance  in  which 
a  testator  has  specillcaly  be<iueathed  property  to 
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whomsoever  another  person  has  named  in  his  will, 
thus  bringing  into  operation  the  doctrine  of  in- 
corporation by  reference. 

The  Pennsylvania  Court  in  In  Re  Kirkpatrick's 
Estate,  supra,  (280  Pa.  806;  124  A.  474),  pointed  out 
that  the  provision  in  the  will  there  under  considera- 
tion giving  the  first  taker  the  right  to  select  the 
charities  which  should  have  the  property  if  the  first 
taker  died  without  children  "necessarily  visualizes" 
the  first  taker  as  living  after  the  death  of  the  testa- 
trix. 

In  the  NINTH  item  the  Testatrix  limits  to  a 
period  of  ten  years  after  her  death  the  division  of 
income  which  she  had  made  in  the  Fifth  item  be- 
tween her  grandsons  and  her  son.  ( In  the  Fifth  item 
she  had  provided  that  the  division  there  made  should 
continue  during  Henderson's  lifetime).  It  is  then 
provided  that  after  the  10-year  period  the  income 
remaining,  after  the  payment  of  the  specified  month- 
ly legacies  to  the  Testatrix's  daughters-in-law,  should 
be  distributed  according  to  the  ownership  of  the 
property  ( instead  of  at  the  rate  of  $100.00  per  month 
to  each  of  the  grandsons  with  the  remainder  to 
Henderson  as  provided  in  the  Fifth  item).  The 
grandsons  owned  a  fee  in  one-third  and  Henderson 
owned  a  defeasible  fee  in  two-thirds  of  the  property. 
The  Ninth  item  further  directs  that  the  Executors 
of  the  Will  should,  at  their  discretion,  provide,  out 
of  the  residue  of  the  income  bequeathed  to  Hen- 
derson in  the  Fifth  item,  funds  "to  further  any  legit- 
imate or  worthy  ambition  or  aim  *  *  which  my  gand- 
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sons  *  *  may  undertake  or  entertain." 

In  the  TENTH  item  the  testatrix  devises  to 
Henderson  a  specific  parcel  of  real  property,  which 
is  not  mentioned  in  the  Seventh  item.  77/ ts  Tenth 
item  shoivs  how  the  Testatrix  dealt  with  a  devise  to 
Henderson  which  she  intended  to  he  ahsolute. 

By  the  ELEVENTH  item  the  testatrix's  library 
is  bequeathed  to  Hanover. 

The  TWELFTH  item  gives  the  residuary  estate 
two-thirds  to  Henderson  and  one-sixth  each  to  Mat- 
thew and  Hanover,  without  any  qualifications. 

In  the  LAST  item  of  her  will,  the  Testatrix  ap- 
points Joseph  Simon  and  her  son  Henderson  "to 
be  the  executors  of  this  my  Last  Will  and  Testa- 
ment, and  also  trustees  to  manage  my  estate",  and 
appoints  the  Security  Savings  &  Trust  Company 
(now  The  First  National  Bank)  to  "complete  the 
execution  of  said  estate,  and  serve  as  trustee  there- 
of" in  the  event  of  the  death,  resignation  or  dis- 
qualification of  both  said  executors  and  trustees. 

We  now  return  to  a  discussion  of  the  Seventh 
item  of  the  will.  The  ultimate  question  which  the 
Court  must  decide  in  this  case  is  what  the  testatrix 
meant  in  the  Seventh  item,  where  she  provides : 
"That  in  the  event  my  son  Henderson  Brooke  Deady 
die  without  issue,  the  undivided  two-thirds  of  Lot 
numbered  1  in  Block  numbered  212,  shall  vest  in 
my  grandsons  hereinbefore  named,  and  I  give  and 
devise  the  same  to  my  said  grandsons."  Giving  the 
natural  and  reasonable  meaning  to  this  language,  it 
would  seem  clear  that  the  Testatrix  meant  that  if 
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at  the  time  of  Henderson's  death  he  had  no  issue 
the  undivided  tAvo-thirds  of  Lot  1,  Block  212,  which 
had  been  devised  to  him  in  the  Third  item  of  the 
Will,  "subject  to  the  conditions,  provisions  and 
charges  thereon  hereinafter  made",  should  there- 
upon go  over  to  and  vest  in  Matthew  and  Hanover. 

It  is  contended  by  the  plaintiff -respondent,  how- 
ever, that  the  Testatrix  meant  the  gift  over  to  be 
effective  only  if  Henderson  died  without  issue  prior 
to  the  death  of  the  Testatrix. 

It  will  be  observed  that  in  the  Seventh  item  the 
Testatrix  provided  that  upon  the  happening  of  the 
contingency  (Henderson's  death),  the  undivided 
two-thirds  should  "vest''  in  her  grandsons.  Neces- 
saril}^  the  Testatrix  was  referring  to  a  contingency 
occurring  after  her  own  death.  Upon  Henderson's 
death  prior  to  her  own  death,  and  so  prior  the  taking 
effect  of  her  will,  the  property  could  not  "vest"  in 
Matthew  and  Hanover. 

The  Oregon  Sureme  Court,  in  Love  vs.  Walker, 
supra,  (59  Or.  95;  115  P.  296)  pointed  out  that  the 
gift  over  provision  in  the  wdll  there  under  consider- 
ation provides  that  on  the  happening  of  the  desig- 
nated contingency  the  property  should  pass  to  the 
testator's  remaining  devisees  in  the  proportion  in 
which  they  "hold"  the  testator's  estate,  and  observes 
that  these  devisees  could  not  "hold"  any  part  of  the 
testator's  estate  until  after  the  testator's  death, 
and  that  consequently  the  testator  must  have  re- 
ferred to  the  first  taker's  death  subsequent  to  his 
own. 
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So,  only  upon  Henderson  Deady's  death  occur- 
ring after  the  Testatrix's  could  the  property  "vest" 
at  that  time  in  Matthew  and  Hanover.  The  fact  that 
Henderson  in  the  Last  item  of  the  Will  is  appointed 
an  executor  and  trustee  of  the  Will,  and  that  the 
substitute  trustee  is  named  merely  to  "complete 
the  execution  of  said  estate,  and  serve  as  Trustee 
thereof",  is  an  indication  that  the  Testatrix  was 
grounding  her  will  upon  the  assumption  that  Hen- 
derson would  survive  her.  The  authorities  recognize 
that  the  appointment  of  the  first  taker  as  an  exe- 
cutor of  the  will  indicates  that  the  testator,  in  pro- 
viding for  a  gift  over  upon  the  death  of  the  first 
taker,  was  referring  to  the  first  taker's  death  after 
that  of  the  testator.  See  Ahlfield  vs.  Curtis ^  supra, 
(229  111.  139;  82  N.  E.  276)  and  St.  Paul's  Sani- 
tarium vs.  Freeman,  supra,  (102  Tex.  376;  117  S.  W. 
425). 

It  is  of  interest  to  note  that  if  Mrs.  Deady  had 
intended  that  the  gift  over  should  take  effect  only 
in  the  event  of  Henderson's  death  prior  to  her  own, 
it  would  have  been  unnecessary  to  make  a  provision 
for  a  gift  over  to  Matthew  and  Hanover,  because 
that  would  have  been  the  course  of  descent  under 
the  Oregon  laws  of  descent  and  distribution. 

In  Briggs  vs.  Hopkins,  supra,  (103  Ohio  321 ;  132 
N.  E.  843 )  the  Ohio  Court  found  this  an  indication 
of  the  testator's  intention  that  a  gift  over  on  "death 
without  issue"  should  take  effect  on  the  death  of  the 
first  taker  after  the  death  of  the  tesator. 
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lu  the  present  case,  if  Henderson  had  prede- 
ceased his  mother  without  issue,  Matthew  and  Han- 
over would  have  taken  both  the  property  devised  to 
Henderson  in  the  Third  paragraph  and  that  de- 
\ised  to  him  in  the  Tenth  paragraph,  although  the 
condition  contained  in  the  Seventh  paragraph  ap- 
plies only  to  the  property  devised  by  the  Third  para- 
graph. Mrs.  Deady  certainly  intended,  by  the  Sev- 
enth paragraph  of  her  Will,  that  a  condition  should 
attach  to  the  Third  paragraph  which  was  not  ap- 
plicable to  the  Tenth  paragraph.  Under  the  trial 
court's  decree,  exactly  the  same  condition  was  at- 
tached to  both — death  of  Henderson  without  issue 
prior  to  his  mother's  death. 

TRUST 

So  far  we  have  discussed  the  Deady  Will  as 
if  Henderson  received  a  legal  estate  in  Lot  1,  Block 
212,  and  we  have  so  far  not  taken  advantage  of 
the  construction  which  must  follow  if  legal  title 
to  Lot  1  passed  to  the  trustees  named  in  the  will, 
and  Henderson  took  only  an  equitable  estate.  If 
Henderson  received  only  an  equitable  estate,  that 
is,  if  the  will  set  up  a  trust  of  the  property,  all  the 
authorities  agree  that  the  gift  over  would  refer  to 
Henderson's  death  without  issue  after  the  Testa- 
trix's  death,  unless  other  provisions  in  the  will 
showed  a  contrary  intention. 

We  think  that  the  will  did,  without  doubt,  place 
the  property  in  trust. 


vs,  Richard  Howell  49 

It  is  clear,  of  course,  that  there  may  be  a  con- 
ditional or  defeasible  equitable  fee  just  as  there  may 
be  a  conditional  or  defeasible  legal  fee  in  real  prop- 
erty. The  Supreme  Court  of  Oregon  had  such  an 
estate  before  it  in  the  case  of  Stubbs  vs.  Abel,  supra, 
(114  Ore.  010;  233  P.  852).  There  the  legal  title  was 
in  the  trustee  and  the  court  held  that  the  beneficiary 
had  a  defeasible,  equitable  fee,  which  was  defeated. 

It  is  true  that  the  Deady  Will  does  not  specific- 
ally in  words  devise  the  real  property  to  the  trust- 
ees; but  it  is  clearly  the  law  that  the  legal  estate 
need  not  in  terms  be  devised  to  a  trustee  in  order 
to  create  a  trust,  if  the  intention  of  the  testator  to 
create  a  trust  is  manifested  in  the  will.  No  technical 
language  is  necessary  to  the  creation  of  a  trust.  The 
trustees  under  such  circumstances  will  take  such 
title  as  the  purposes  of  the  trust  require.  See  the 
authorities  cited  on  this  point  on  pp.  22-3  hereof. 

In  addition  to  the  fact  that  the  Testatrix  ap- 
points two  individuals  and  one  banking  institution 
as  "trustees" — naming  them  as  such — "to  manage 
my  estate",  it  is  difficult  to  read  the  provisions  of 
the  Deady  Will  without  reaching  the  conclusion 
that  the  Testatrix  meant  her  trustees  named  therein 
to  have  title  to  the  property  and  act  as  real  trustees, 
because  they  could  not  otherwise  perform  the  re- 
sponsibilities imposed  upon  them  by  the  Will.  We 
refer  particularly  to  the  monthly  payments  to  be 
made  to  beneficiaries;  to  the  creation  of  a  sinking 
fund,  clearly  within  the  discretion  of  the  trustees; 
and  to  the  discretionary  payments  to  further  any 
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"legitimate  or  worthy  ambition  or  aim"  of  Matthew 
and  Hanover.  All  the  elements  that  go  to  make  up 
a  trust  are  present — the  res,  the  beneficiaries,  the 
trustees  and  the  duties  of  the  trustees.  The  dura- 
tion of  the  trust  was  the  lives  of  Henderson  Deady 
and  the  Testatrix's  daughters-in-law,  Mary  E.  Dea- 
dy and  Marye  Thompson  Deady,  mentioned  in  the 
Fifth  item  of  the  will. 

INDEFINITE  FAILURE  OF  ISSUE 

It  has  also  been  contended  that  if  the  gift  over 
be  construed  to  take  effect  upon  Henderson's  death 
without  issue  after  the  death  of  the  Testatrix,  such 
would  involve  an  indefinite  f ailue  of  issue,  and  would 
therefore  violate  the  rule  against  perpetuities.  The 
argument  is  that  the  phrase  means  not  what  it  says 
— a  gift  over  upon  death  without  issue — but  a  gift 
over  when  the  issue  left  by  the  first  taker  becomes 
extinct. 

This  old  common  law  rule  of  indefinite  failure 
of  issue  was  based  upon  the  existence  of  estate's  tail 
and  the  recognition  of  their  validity.  But  estate's 
tail  were  abolished  in  Oregon  even  before  Oregon 
became  a  state.  L^tle  vs,  Hulen,  128  Or.  483,  506-509 ; 
275  P.  45,  52-53. 

We  may  therefore  safely  state  that  the  rule  of 
indefinite  failure  of  issue  is  not  in  force  in  Oregon. 
The  trial  court  reached  same  conclusion  (Tr.  45-6, 
61-2). 
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On  the  general  subject  of  indefinite  failure  of 
issue,  see  0  Columbia  Law  Keview  175;  o9  Yale  Law 
Keview  332. 


EVIDENCE  ON  MEANING  OF  WILL 

The  construction  which  we  place  upon  this  Will 
differs  so  radically  from  that  placed  upon  it  by  the 
trial  court  in  ruling  upon  the  motion  to  dismiss,  that 
at  the  trial  we  felt  justified  in  offering  parol  evi- 
dence, as  an  aid  to  construction.  We  feel,  too,  that 
no  one  can  study  the  opinion  of  the  learned  trial 
judge  on  the  motion  to  dismiss  (Tr.  34-63)  without 
being  impressed  with  the  difficulties  encountered  by 
the  trial  judge  in  construing  certain  phrases  which 
by  different  courts  and  under  varying  circumstances 
have  been  given  a  variety  of  meanings. 

We  accordingly  introduced  at  the  trial  evidence 
tending  to  show: 

First :  The  feelings  of  love  and  affection  of  Mrs. 
Deady  toward  her  grandsons,  her  desires  with  re- 
spect to  her  property,  and  related  matters,  as  dis- 
closed by  her  declarations  and  conduct  during  her 
lifetime. 

Second:  The  construction  placed  upon  the  Will 
by  interested  parties,  including  Henderson,  Char- 
lotte, and  Robert  H.  Strong,  Henderson's  Executor. 

Third :  Reliance  by  Matthew  and  Hanover  upon 
representations  made  by  Henderson,  thus  constitu- 
ting an  estoppel. 
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All  the  evidence  offered  at  the  trial  was  reported, 
subject  to  objections,  rulings  by  the  court  being  re- 
served, and  is  now  in  the  record  (Tr.  198-478).  Sub- 
sequent to  the  trial  the  court  rendered  a  memoran- 
dum on  the  admission  of  evidence  (Tr.  112-30)  in 
which  disposition  was  made  of  this  evidence  as  in- 
dicated in  our  Specification  of  Errors,  supra,  p.  10. 

DECLARATIONS  OF  TESTATRIX 

(a)  Admissihility  of  the  Evidence 
We  believe  all  evidence  of  declarations  and  con- 
duct of  Mrs.  Deady  offered  by  us,  and  rejected  by 
the  trial  court,  was  admissible,  to  show  the  Testa- 
trix^s  feelings  toward  her  grandsons  and  her  de- 
sires with  respect  to  her  property,  if  not  as  direct 
evidence  of  her  intentions.  In  support  thereof  we 
rely  upon  the  following  authorities:  O.C.L.A.,  Sec- 
tions 2-214  and  2-218;  Crown  Company  vs.  Cohn, 
88  Or.  642,  172  P.  804;  Schramm  vs,  Burkhart,  137 
Or.  208,  2  P.  (2d)  14;  Stuhhs  vs.  Ahel,  supra,  114 
Or.  GIO,  233  P.  852;  Calder  vs.  Bryant,  282  Mass. 
231,  184  N.E.  440,  94  A.L.R.  18;  94  A.L.R.  26,  263, 
272,  280. 

The  above  statutes,  together  with  quotations 
from  the  above  authorities,  are  set  forth  in  Appen- 
dix ''E",  page  89. 

(b)     The  Evidence 
The  learned  trial  judge  in  his  opinion  denying 
the  motion  to  dismiss  the  bill  of  complaint  stated 
as  one  of  the  reasons  for  the  construction  placed 
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upon  the  Will  by  him  that  Henderson  was  obvious- 
ly the  "favorite"  (Tr.  01).  This  conclusion  was 
based  on  the  fact  that  the  Will  devised  other  prop- 
erty to  Henderson  outright.  This  fact,  even  though 
such  other  property  were  valuable,  would  not,  in  our 
opinion,  justify  a  conclusion  that  Mrs.  Deady  in- 
tended Henderson  to  obtain  an  unconditional  fee  in 
two-thirds  of  the  property  here  involved ;  but  it  later 
developed  (Tr.  93)  that  all  the  other  property  of 
the  estate,  including  a  law  library  bequeathed  to 
Hanover,  was  valued  at  only  $1,347.00. 

Limitations  on  space  prevent  us  from  detailing 
the  evidence,  or  even  giving  a  summary  thereof,  but 
we  believe  it  will  not  be  disputed  that  the  evidence 
(which,  of  course,  was  introduced  after  the  trial 
judge  had  stated  that  Henderson  was  the  favorite) 
clearly  shows  that  Henderson  was  not  the  favorite, 
but  that  Mrs.  Deady  was  in  fact  disappointed  in 
him,  particularly  with  his  domestic  life  (Tr.  208). 
It  clearly  shows  that  her  grandchildren,  Matthew 
and  Hanover,  were  her  favorites,  and  that  to  them 
she  wished  this  property  ultimately  to  go,  to  be  held 
intact  by  them  "as  a  monument  to  Judge  Deady". 
See,  particularly,  Transcript,  pages  200-8,  341-3, 
380-401,  405-7,  411-5. 

At  the  conclusion  of  the  defendants'  case  and 
prior  to  rebuttal  testimony  by  plaintiff,  the  trial 
judge  gave  an  oral  opinion  regarding  his  conclu- 
sion on  the  facts,  and  among  other  things  said : 
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"I  have  arrived  at  the  conclusion  that  the  main 
point  in  Mrs.  Deady's  consideration  at  the  time 
that  she  drew  the  will  was  that  she  desired  to 
keep  this  i)roperty  intact  for  an  indefinite  period 
of  time,  and  that  conclusion  is  borne  out  by  the 
testimon}^  in  this  case''  (Tr.  454). 

And  the  court  added: 

"It  is  unfortunate,  even  in  my  own  thinking,  the 
main  desire  of  the  testatrix  to  hold  this  prop- 
erty, to  give  the  benefit  to. her  family  in  per- 
petuity, cannot  be  carried  out,  but  I  think  it 
was  a  natural  desire  which  was  frustrated  by 
the  rules  of  law,  .  .  ."  (Tr.  454-5). 

And  in  the  court's  final  opinion,  in  referring  to 

the  desires  of  Mrs.  Deady  as  disclosed  by  the  above 

evidence,  the  court  says  (Tr.  120)  : 

"It  is  certain  that  she  was  impelled  by  a  desire 
to  have  the  property  kept  intact  as  a  monument 
to  Judge  Deady,  which  is  one  of  the  clear  ex- 
pressions of  the  will." 

CONSTRUCTION  OF  WILL  BY  HENDERSON 
DEADY  AND  OTHER  INTERESTED  PAR- 
TIES; REPRESENTATIONS  BY  HENDER- 
SON, RELIANCE  THEREON;  WAIVER  AND 
ESTOPPEL. 

(a)  Admissibility  of  the  Evidence 
The  following  authorities  sustain  our  contention 
that  evidence  was  admissible  of  the  conduct  and 
representations  of  Henderson  Deady,  the  reliance 
of  Matthew  and  Hanover  thereon,  of  waiver  and  es- 
toppel (all  admitted  by  trial  court),  and  of  the 
representations  and  conduct  of  Henderson's  execu- 
tor, Robert  H.  Strong  (rejected  by  trial  court)  :  O. 
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C.L.A.,  Sections  2-200),  2-210,  2-228;  f^perry  vs,  Wes- 
CO,  26  Or.  483,  491,  38  P.  023,  625;  67  A.L.K.  1272, 
1273,  1277;  94  A.L.R.  26,  245;  In  re  Estate  of  Daniel 
Kelly,  177  Minn.  311,  225  N.W.  156,  67  A.L.R.  1268, 
and  cases  cited;  Stuhhs  vs,  Ahel,  supra,  114  Or.  610, 
623-4,  233  P.  852,  856-7 ;  Moore  vs.  Moore,  121  Or.  48, 
56,  252  P.  964,  967. 

These  statutes,  together  with  quotations  from  the 
above  authorities,  are  set  forth  in  Appendix  "F", 
page  94. 

(b)     Evidence 

The  testimony  on  the  representations  of  Hender- 
son and,  after  his  death,  of  his  Executor,  may  brief- 
ly be  summarized  by  stating  that  at  no  time  prior 
to  the  death  of  Henderson  on  May  28,  1933,  and  in- 
deed at  no  time  prior  to  the  death  of  Charlotte,  July 
12,  1935,  had  anybody  ever  asserted  or  claimed  that 
after  Henderson's  death  without  children  Hanover 
and  Matthew  would  not  own  the  property  in  fee 
simple  (Tr.  332),  and  repeated  declarations  had 
been  made  to  the  contrary. 

It  will  be  recalled  that  under  the  Fifth  para- 
graph of  the  Will  payments  of  the  residue  of  the 
income  were  to  be  made  to  Henderson  only  after 
the  monthly  payments  to  the  widows  and  to  Mat- 
thew and  Hanover,  and  after  the  payments  of  in- 
heritance taxes,  and  after  the  creation  of  a  sink- 
ing fund  for  retirement  of  the  mortgage,  and,  under 
the  Ninth  paragi-aph,  after  the  payments  of  any 
discretionary    funds    for    the    furthering    of    any 
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"worthy  ambition  or  aim"  of  Matthew  and  Hanover. 
It  will  thus  be  seen  that  since  all  of  the  above 
sums  w^ere  payable  prior  to  the  payment  of  any 
sums  to  Henderson,  the  payment  of  income  to  him 
might  be  deferred  several  months,  and  thereafter 
the  amount  of  his  income  might  be  seriously  cur- 
tailed by  carrying  out  the  provisions  for  the  sink- 
ing fund  for  the  mortgage  and  the  provision  pro- 
viding fimds  for  some  ''legitimate  or  worthy  ambi- 
tion or  aim"  of  the  two  gi'andsons.  Accordingly, 
very  shortly  after  the  death  of  Mrs.  Deady,  Hen- 
derson requested  Hanover  and  Matthew  to  agree 
to  a  modification  of  the  provisions  of  the  Will  by 
waiving  some  of  these  priorities,  and  particularly 
by  postponing  the  carrying  into  effect  of  the  sink- 
ing fund  provisions  (Tr.  340).  Hanover  testified 
that  Henderson  "kind  of  led  up  to  finally  what 
he  did  ask  me  for,  that  he  needed  some  money,  want- 
ed some  money  to  live  off  of  .  .  .  and  Mr.  Simon 
said  that  it  would  be  all  right  if  he  got  the  consent 
of  Matthew  and  I"  (Tr.  274).  As  Henderson's  ar- 
gument why  Hanover  and  Matthew  should  consent 
to  such  an  arrangement  whereby  Henderson  could 
get  more  money,  and  sooner,  "he  also  expressed  that 
inasmuch  as  Matthew  and  I  were  coming  into  the 
property  some  day  ourselves,  why,  he  thought  it 
was  only  fair  that  he  should  get  something  to  live 
off  of",  and  Henderson  also  said,  "I  can't  come  in- 
to the  property  unless  I  have  children,  as  you  know, 
and  I  will  never  have  any  children,  because  I  am  a 
sick  man,  I  can't  have  children"  (Tr.  275). 
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At  an  early  stage  of  these  discussions  Hanover 
consulted  an  attorney,  Ralph  W.  Wilbur,  who  on 
October  25,  1923',  wrote  a  letter  to  Mr.  Simon  (Ex. 
A,  Tr.  445 ) ,  setting  forth  the  position  of  the  grand- 
sons and  stating  that  a  "rumor"  had  come  to  him 
that  Henderson  wished  to  obtain  advances  from  the 
estate  ( Tr.  446 ) .  We  digress  to  call  attention  to  one 
paragTaph  of  that  letter  which  it  seems  to  us  was 
entirely  misunderstood  by  the  trial  judge.  After 
discussing  in  detail  the  provisions  of  the  Will  refer- 
ring to  the  monthly  pa3Tnents  to  beneficiaries,  the 
letter  says  (Tr.  448)  : 

"It  is  naturally  for  the  interests  of  my  clients 
and  particularly  the  two  grandsons  to  have  as 
large  a  sinking  fund  created  as  possible  so  as 
to  pay  off  the  mortgage,  as  under  present  fam- 
ily conditions,  as  I  understand  them,  under 
Paragraph  7,  the  two  grandsons  will  probably 
eventually  own  this  whole  property." 

Referring  to  this  letter  the  learned  trial  judge 

said  in  the  final  opinion  (Tr.  131)  : 

"Controversy  seems  to  have  sprung  up  immedi- 
ately, concerning  the  distribution  of  money  and 
the  ownership  of  the  propei'ty,  between  Hen- 
derson and  Hanover.  Wilbur,  the  attorney  for 
Hanover  and  Matthew  Edward  wrote  a  let- 
ter to  Joseph  Simon,  October  25,  1923,  setting 
up  a  claim  that  the  grandsons  would  be  entitled 
to  the  whole  estate  on  Henderson's  death,  and 
Joseph  Simon  answered  October  2(>,  1923." 
(Italics  added.) 

We  submit  that  the  learned  trial  judge  has  en- 
tirely misconstrued  the  meaning  of  Mr.  Wilbur's 
letter.   There  was  no  controversy.   Mr.  Wilbur  was 
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not  asserting  a  "claim''.  He  was  merely  calling  at- 
tention to  the  fact  that  "under  present  family  con- 
ditions" the  two  grandsons  "will  probably  eventu- 
ally own  this  whole  property."  The  making  of  that 
assertion  created  no  controversy.  In  fact,  that  was 
the  one  matter  on  which  there  was  entire  agree- 
ment— that  when  Henderson  died  without  issue  the 
two  grandsons  would  come  into  complete  ownership 
of  the  property,  subject  only  to  the  charges  placed 
thereon  by  Mrs.  Deady's  Will.  Not  until  long  after 
Henderson's  death  was  any  suggestion  to  the  con- 
trary put  forward  by  anybody. 

At  any  rate,  due  to  the  exhortations  and  requests 
of  Henderson,  and  after  conferences  between  the 
parties  and  their  attorneys,  stipulations  were  en- 
tered into  from  time  to  time  whereby  the  provisions 
in  the  Will  for  the  creation  of  a  sinking  fund  were 
suspended  and  Henderson  was  given  definite  month- 
ly payments  in  excess  of  what  he  otherwise  would 
have  received,  in  the  absence  of  such  stipulations. 
See  Exhibit  I  (Tr.  278),  dated  December  18,  1923; 
Exhibit  J  (Tr.  281),  dated  October  . . .,  1924;  Exhi- 
bit K  (Tr.  324),  dated  August  . . .,  1931;  and  Exhi- 
bit E  ( Tr.  307 ) ,  which  will  be  discussed  later,  dated 
October  28,  1925. 

As  a  result  of  these  stipulations  payments 
were  started  in  December,  1923 ;  and  those  to  Hen- 
derson were  at  the  rate  of  $300,00  per  month, 
and  were  increased  to  $400.00  per  minth  in 
February,  1925,  to  $475.00  per  month  in  Decem- 
ber, 1925,  to  $500.00  per  month  in  March,  1927,  to 
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$750.00  per  month  in  June,  1028,  reduced  to  $400.00 
per  month  in  February,  1031,  and  increased  to 
$()00.00  per  month  in  July,  1031,  at  which  amount 
they  continued  until  the  date  of  his  death.  May  28, 
1033  (Tr.  00).  And  because  of  the  extent  of  these 
payments,  although  the  Will  provided  that  a  sink- 
ing fund  "of  not  less  than  $1,000.00  nor  more  than 
$2,500  per  year"  should  be  created  for  the  purpose 
of  paying  the  mortgage  debt,  no  sinking  fund  was 
created  and  no  payments  of  principal  whatsoever 
were  made  on  the  mortgage  debt  until  December, 
1030,  and  at  the  time  of  Henderson's  death  in  May, 
1033',  there  had  been  paid  upon  the  principal  sums 
totaling  only  $7,000  (Tr.  92).  The  cash  balances  in 
the  hands  of  the  Executors  during  this  time  were 
always  small  (Tr.  91).  It  is,  of  course,  clear  that 
payment  to  Henderson  of  funds  that  otherwise  would 
have  been  used  to  retire  the  mortgage  debt  was  a 
detriment  to  Hanover  and  Matthew,  and  this  re- 
gardless of  whether  they  now  own  the  entire  prop- 
erty in  fee  or  only  an  undivided  one-third  interest 
therein. 

Shortly  after  Mrs.  Deady's  death,  Marye,  Paul's 
widow,  put  forth  the  contention  (Tr.  89,  281-305) 
that,  by  reason  of  the  manner  in  which  Mrs.  Deady 
had  obtained  title  to  the  property  after  Judge  Dea- 
dy's death,  the  three  sons  had  what  amounted  to  a 
vested  remainder  subject  to  a  life  estate  in  Mrs. 
Deady,  and  that,  accordingly,  she,  Marye,  as  Paul's 
widow,  was  entitled  to  his  one-third.  Our  course  if 
this  contention  had  prevailed,  Matthew  and  Hanover 
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would  be  the  owners  of  a  one-tliird  interest  free 
from  monthly  payments  to  others;  but  Henderson, 
in  urging  the  boys  and  their  mother  to  oppose 
Marye's  contentions,  argued  that  under  the  Will  the 
boys  would,  upon  Henderson's  death,  own  the  en- 
tire property  (Tr.  288-9).  After  suit  was  filed,  in 
which  Marye's  contentions  were  opposed  by  Mat- 
thew and  Hanover  as  well  as  by  Henderson,  the  mat- 
ter was  settled  by  an  agreement  (Ex.  E,  Tr.  307) 
increasing  the  monthly  benefits  to  Marye  and  ex- 
tending them  for  the  remainder  of  her  life  instead 
of,  as  provided  in  the  will,  until  she  remarried  (Ex. 
E,  Tr.  307). 

In  the  stipulation  of  December  18,  1923,  Exhibit 
I  (Tr.  278)  there  is  a  reference  to  a  "controversy" 
regarding  the  "ownership  of  the  real  estate",  and 
it  should  be  understood  that  that  reference  is  to 
the  controversy  by  which  Marye  claimed  a  one-third 
interest  in  the  property  ( Tr.  284-5 ) . 

During  the  two  years  subsequent  to  Mrs.  Deady's 
death  that  Henderson  was  in  Portland,  he  succeed- 
ed in  obtaining  a  divorce  from  his  then  wife,  Amalie. 
In  negotiations  for  this  settlement  both  Henderson 
and  his  attorney,  Chester  Dolph  ( who  was  a  witness 
to  Mrs.  Deady's  Will),  insisted  in  their  negotiations 
with  Amalie's  attorney,  Samuel  B.  Weinstein  (Tr. 
39 ) ,  that  Henderson  "had  no  substantial  resources" 
( Tr.  225 ) ,  and  that  under  the  terms  of  his  mother's 
Will  all  that  Henderson  had  "was  a  power  of  ap- 
pointment, that  that  power  of  appointment  must 
be  exercised  in  favor  of  his  wife"   (Tr.  226),  and 
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Henderson  stated  that  he  would  decline  to  exer- 
cise that  power  of  appointment  in  favor  of  Araalie 
"unless  some  reasonable  arrangement  could  be  ar- 
rived at"  (Tr.  22G,  233).  However,  it  was  understood 
that  Henderson  contemplated  remarrying  as  soon 
as  the  law  would  permit,  and  an  agreement  was  en- 
tered into  (Tr.  241)  whereby  Amalie  was  to  be  paid 
certain  sums  on  an  ascending  scale  beginning  at 
$75.00  per  month  and  reaching  $200.00  per  month 
after  three  years ;  and  Henderson  agreed  ( Tr.  235, 
244)  to  exercise  the  power  of  appointment  "in  such 
manner  and  to  the  effect  that  the  payments  herein 
provided  to  be  paid  by  him  to  the  said  Amalie  B. 
Deady  shall  be  a  fixed  and  prior  charge  upon  the 
devise,  estate,  legacy,  or  interest  resulting  from  the 
exercise  of  said  power  by  him" — this  being  accom- 
plished by  Charlotte  agreeing  to  make  such  pay- 
ments from  such  income  after  the  death  of  Hender- 
son. Based  upon  this  agreement  Henderson  ob- 
tained his  divorce.  This  agreement  was  entered  into 
September  14,  1925,  approximately  a  month  before 
the  agreement  settling  Marye's  controversy.  Exhibit 
E  (Tr.  307),  which  was  executed  October  28,  1025. 

Between  the  dates  of  the  above  two  agi'eements — 
that  with  Amalie  and  that  with  Marye — another 
matter  arose.  Henderson,  as  we  have  pointed  out, 
in  connection  with  the  execution  of  the  various  stipu- 
lations, had  continuously  been  citing  the  fact  that 
upon  his  death  the  two  boys  would  obtain  the  entire 
property  in  fee  simple.  However,  rumors  had  come 
to  the  attention  of  Hanover  that  Charlotte  had  had 
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a  child  by  Henderson.  It  occurred  to  Hanover  that 
if  such  was  the  case  Henderson  would  probably  not 
"die  without  issue",  and  accordingly  Hanover  and 
his  brother  would  not  come  into  ownership  of  the 
two-thirds  interest  upon  Henderson's  death.  Ac- 
cordingly, shortly  before  October  28,  1925,  when  the 
Mar3^e  agreement  was  signed,  this  fact  was  men- 
tioned to  Henderson  by  Hanover  (Tr.  316).  And 
Henderson  said  "he  didn't  have  any  children  by  any- 
body, it  wasn't  so."  At  Hanover's  request  Hender- 
son provided  an  affidavit,  dated  October  29,  1925, 
1925,  which,  omitting  the  formal  parts,  reads  as  fol- 
lows (Ex.  H,  Tr.  322)  : 

"I,  Henderson  Brooke  Deady,  being  first 
duly  sworn,  say  on  oath,  that  I  am  a  son  of 
Lucy  A.  H.  Deady,  deceased,  and  one  of  the 
heirs  at  law  of  her  Estate.  I  further  depose  and 
say  that  no  child  or  childi'en  have  ever  been 
born  to  me,  and  that  I  have  not  had  and  have 
not  now  any  issue  by  marriage  or  otherwise." 
"Henderson  Brooke  Deady.^^ 

The  trial  court  in  its  final  opinion  (Tr.  140-2, 
147-8)  explains  Henderson's  assertions  in  the  con- 
troversy with  Amalie  and  also  the  above  affidavit 
by  stating  that  if  Henderson  died  before  marrying 
Charlotte,  but  after  his  divorce  from  Amalie,  Han- 
over and  Matthew  would  be  his  heirs  and  would  in- 
herit his  two-thirds  interest  in  the  property,  and  for 
this  reason  they  were  interested  in  knowing  whether 
he  had  any  children.  But  we  confidently  state  that 
there  is  not  an  iota  of  evidence  justifying  such  a 
conclusion.  The  evidence  is  clear  that  Matthew  and 
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Hauover  were  concerned  with  the  question  of  Hen- 
derson's possible  issue  only  because  of  the  provision 
in  the  Will  that  if  Henderson  "die  without  issue" 
they  would  obtain  the  property. 

Shortly  before  leaving  for  the  East,  and  after  he 
had  obtained  his  divorce,  and  after  the  above  affi- 
davit was  executed,  Henderson  endeavored  to  per- 
suade Hanover  to  make  an  agreement  whereby  if 
Henderson  died  before  he  married  Charlotte — and 
thus  before  he  could  execute  the  power  of  appoint- 
ment in  her  favor — Charlotte  would  nevertheless  be 
taken  care  of  from  the  income  from  the  property  ( Tr. 
3'20,  418 ) ,  but  Hanover  indignantly  refused  to  enter 
into  any  such  agreement. 

Henderson  died  on  May  28,  1933,  "having  had  no 
issue  and  leaving  no  issue  him  surviving"  (Tr.  80). 
Sometime  thereafter  Hanover  was  in  Joseph  Sim- 
on's office  discussing  matters  generally  concerning 
the  estate,  and  Mr.  Simon  "made  the  remark  that 
they  were  getting  too  much  money  back  there",  which 
Hanover  construed  to  mean  Amalie  and  Charlotte 
Deady.  He  inquired  further,  but  Mr.  Simon,  very 
properly,  said,  "I  can't  do  anything,  Hanover.  I 
am  the  Executor  of  the  will.  You  will  have  to  see 
somebody  else"  (Tr.  370).  Those  remarks  started 
a  "train  of  thought"  (Tr.  329,  347-53,  3G3-5,  376).  So 
he  consulted  Kalph  Wilbur.  As  a  result  of  this  con- 
ference Mr.  Wilbur  wrote  a  letter  to  Mr.  Simon  ( Ex- 
hibit 9,  Tr.  469).  After  pointing  out  that  since  Hen- 
derson died  without  issue  "there  can  be  no  question 
but  what  the  ultimate  title  to  this  property  will  vest 
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in  and  probably  has  already  vested  in  the  two  gi'and- 
sons",  he  suggested  "an  interesting  question"  as  to 
whether  the  fact  that  Henderson  had  died  during  the 
ten-year  period  prevented  an  exercise  of  the  power 
of  appointment.  Hanover  at  the  trial  denied  that 
any  such  idea  had  been  in  his  mind,  or  that  he  had 
suggested  it  to  Mr.  Wilbur  (Tr.  349-50).  After  ne- 
gotiations, Mr.  Wilbur,  on  behalf  of  the  grand- 
sons, prepared  a  compromise  agreement  but  it  was 
rejected  (Tr.  330-1).  A  counter  proposal  was  exe- 
cuted by  Charlotte  and  forwarded  to  Mr.  Wilbur, 
who  apparently  approved  it.  It  was  signed  by 
Matthew  Deady.  However,  when  Hanover  went 
to  Mr.  Wilbur's  office  and  read  it  he  refused  to 
sign  it  "because  it  was  the  same  thing  that  the  will 
covers"  (Tr.  331).  Asked  what  he  meant  by  this  he 
explained  (Tr.  332)  : 

"W^ell,  that  Charlotte  Deady  should  receive  two- 
thirds  of  the  income  for  her  life,  as  given  Hen- 
derson the  right  to  give  her  at  the  time  of  his 
death,  and  it  didn't  give  Matthew  and  I  any 
more  money  out  of  it.  It  also  was  agreed  that 
we  owned  the  property,  the  same  thing  as  the 
will  said." 

Up  to  that  time  he  testified  nobody  had  ever  assert- 
ed or  claimed  that  after  Henderson's  death  without 
issue  Matthew  and  Hanover  would  not  own  the  en- 
tire property  (Tr.  332). 

The  agi'eement  which  Hanover  refused  to  sign  is 
in  evidence  (Exhibit  Gr,  Tr.  456,  erroneously  re- 
ferring to  as  Ex.  K  by  appellants'  counsel,  Tr.  328, 
331 ) .  Referring  to  this  exhibit  the  trial  court  in  its 
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final  opinion  said,  with  respect  to  Hanover,  "he  coiihl 
have  settled  this  dispute  by  a  stroke  of  the  pen"  (Tr. 
149).  This  is  correct,  and  it  emphasizes  the  reason 
why  we  introduced  the  exhibit.  It  gave  to  Charlotte 
the  utmost  which  by  a  favorable  construction  of  the 
will  she  was  entitled  to  receive  ( and  which  she  there- 
after received  until  her  death,  without  an  agreement 
( Tr.  90-2 ) ) .  And  Hanover  did  not  sign  it  because 
he  felt  it  gave  Matthew  and  him  nothing.  The  pro- 
posed release  by  Charlotte  of  any  interest  in  the 
property,  beyond  the  right  to  income  for  life,  was 
but  releasing  to  the  grandsons  that  which  they  had 
been  repeatedly  assured  was  already  theirs  (Tr. 
333-4). 

Indeed,  on  June  30,  1933,  Robert  H.  Strong, 
named  by  Henderson  as  his  executor,  had  filed 
a  petition  in  the  Circuit  Court  of  the  State  of 
Oregon  for  Multnomah  County,  Probate  Depart- 
ment, for  the  probate  of  Henderson's  will.  The  exe- 
cutor's attorney  in  the  probate  proceedings  was 
Kobert  F.  Magiiire,  the  appellee  Howell's  attorney 
in  this  case.  In  this  petition  Strong  represented  that 
Henderson  died  leaving  an  estate  in  Multnomah 
County  "consisting  of  Lots  IG  to  21,  both  inclusive, 
in  Block  3,  Mountain  View  I*ark  No.  2,  Multnomah 
County,  Oregon,  of  the  approximate  value  of  $100.00 
and  with  an  annual  rental  value  of  not  exceeding 
$5.00,  and  the  right  of  appointment  and  bequest  to 
his  then  wife,  Charlotte  Howell  Heady,  of  the  in- 
come from  two-thirds  of  Lot  1,  Block  212,  City  of 
Portland,  State  of  Oregon,  for  and  during  the  term 
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of  the  natui't^l  life  of  the  said  Charlotte  Howell 
Deady."  Henderson  had  executed  his  will  October 
22,  1932  (Ex.  1,  Tr.  199).  In  that  will  he  expressly 
referred  to  the  power  of  appointment  given  him  un- 
der the  Eighth  paragraph  of  his  mother's  Will,  and 
exercised  it  in  favor  of  his  wife,  Charlotte  (Tr.  199- 
200 ) .  Almost  two  years  after  filing  the  petition  for 
probate  of  that  will,  the  Executor,  Robert  H. 
Strong,  filed  the  inventory  and  appraisement  (Ex. 
B,  Tr.  214),  in  which  he  swore  that  the  only  assets 
of  the  estate  consisted  of  the  above  described  lots 
in  Mountain  View  Park  with  a  value  of  $100.00  (Tr. 
217).  The  trial  court  held  both  the  petition  and  the 
inventory  and  appraisement  to  be  inadmissible  in 
e\idence  (Tr.  121).  However,  under  the  Oregon  stat- 
ute an  executor  is  entitled  to  possession  of  the  real 
property  of  the  deceased  "and  to  receive  the  rents 
and  profits  thereof"  during  the  course  of  adminis- 
tration (O.C.L.A.,  Section  19-301).  It  is  his  duty 
to  report  assets  for  State  Inheritance  Tax  purposes 
(O.C.L.A.,  Sec.  20-146)  and  to  file  returns  and  make 
payment  of  the  Federal  Estate  Tax  (20  U.S.C.A., 
Sees.  821-2).  Under  the  authorities  to  which  we  have 
already  referred,  Robert  H.  Strong,  as  executor, 
was  accordingly  interested  in  a  construction  of  the 
Will  and  his  construction  thereof  is  persuasive  evi- 
dence of  its  meaning. 

Likewise,  when  upon  Henderson's  death,  the 
question  of  an  additional  inheritance  tax  arose,  all 
parties  acted  on  the  assumption  that  the  only  mat- 
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ter  involved  was  the  power  of  appointment.  All  ne- 
gotiations with  respect  to  the  additional  inheritance 
tax  was  on  the  basis  that  this  tax  was  due  from 
the  estate  of  Lucy  A.  H.  Deady,  and  it  was  so  paid 
(Tr.  429-442),  which,  of  course,  that  estate  did  not 
owe  if,  as  appellee  contends,  Charlotte  was  entitled 
to  the  income  as  a  devisee  of  Henderson's  estate 
rather  than  as  an  appointee  of  the  power  of  ap- 
pointment created  by  Mrs.  Deady's  will. 

The  will  of  Charlotte  (Tr.  201)  also  indicates 
very  clearly  that  she  did  not  believe,  when  she  exe- 
cuted her  will  in  May,  1933,  that  her  husband  then 
had  a  two-thirds  interest  in  this  valuable  property 
which  some  day  would  be  inherited  by  her.  In  her 
will  she  provides  that  in  the  event  her  husband  pre- 
deceases her  she  gives  all  her  property  to  her  son, 
Richard  Howell  Busck,  also  known  as  Richard  How- 
ell, the  present  appellee.  She  says :  "I  make  no  pro- 
vision for  my  daughter,  Karen  Busck,  in  this,  my 
last  Will  and  Testament,  because  she  has  arrived  at 
her  majority  and  has  received  her  education  and  is 
self-supporting- '  ( Tr.  202 ) .  We  do  not  believe  that 
in  giving  that  reason  for  giving  nothing  to  her 
daughter  she  believed  she  was  disinheriting  her 
daughter  of  an  interest  in  an  estate  consisting  not 
only  of  the  60-acre  farm  in  Connecticut  mentioned 
in  her  Will,  but  also  of  a  two-thirds  interest  in  real 
property  in  Portland,  Oregon,  valued  at  $.300,000. 
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OPINIONS  OF  TRIAL  COURT 

The  trial  court  rendered  three  opinions,  one  on 
the  Motion  to  Dismiss  the  Amended  Bill  of  Com- 
plaint (Tr.  34-68),  one  on  the  admissibility  of  evi- 
dence (Tr.  112-130),  and  a  final  opinion  discussing 
the  effect  of  the  evidence  offered  at  the  trial  (Tr. 
130-52).  Due  to  limitations  of  space,  the  comments 
we  have  already  made  will  have  to  suffice  regarding 
the  last  two  of  these  opinions,  and  also  with  re- 
gard to  the  greater  portion  of  the  opinion  on  the 
Motion  to  Dismiss  the  Amended  Bill  of  Complaint. 
However,  we  wish  here  briefly  to  analyze  the  process 
of  reasoning  by  which  the  learned  trial  court  arrived 
at  the  conclusion,  embodied  in  the  decree  ( Tr.  179 ) , 
that  the  only  effect  of  the  Seventh  paragraph  of  the 
Will  was  to  substitute  Matthew  and  Hanover  for 
Henderson  in  the  event  that  Henderson  died  without 
issue  prior  to  the  death  of  Mrs.  Deady — that  if  he 
outlived  her  he  obtained  an  absolute  indefeasible 
fee. 

The  court  in  its  opinion,  as  we  have  already 
pointed  out,  rejects  the  possibility  that  the  words 
''die  without  issue"  would  be  construed  in  Oregon 
to  import  ''indefinite  failure  of  issue"  (Tr.  45-G, 
Gl-2).  With  this  conclusion  we,  of  course,  agree. 

The  trial  court  then  explored  the  possibilities  to 
determine  which  of  three  possible  intentions  was 
expressed  in  the  Will  (Tr.  45) — whether  the  gift 
over  was  to  take  effect  in  the  event  of  (1)  "death 
at  any  time",  or  (2)  death  at  some  "intermediate 
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date",  or  (3),  as  a  "substitutional  gift",  death  prior 
to  Testatrix's  death.  Citing  Britton  vs.  Thorton,  su- 
pra, 112  U.S.  526,  SSS*,  and  other  cases,  the  court 
notes  (Tr.  47)  that  "in  many  jurisdictions"  the  Sev- 
enth paragraph  of  the  Will  would  be  construed  to 
mean  that  Henderson's  title  would  pass  on  his  death 
"whenever  that  occurred"  to  the  grandsons  "if  no 
other  intention  were  expressed  as  to  this  by  the 
will".  This,  of  course,  is  the  construction  which  we 
urge,  and  we  again  call  attention  to  the  fact  that 
Britton  vs.  Thorntotiy  supra,  has  been  twice  quoted 
with  approval  by  the  Supreme  Court  of  Oregon  and 
cited  with  approval  in  one  other  case.  The  trial 
court,  however,  also  states  ( Tr.  53 )  that  a  principle 
"widely  accepted"  is  that  an  "intermediate  date" 
should  be  selected  unless  the  will  indicates  a  con- 
trary intention.  The  trial  court  says  (Tr.  53)  "all 
in  all,  the  wishes  of  most  testators  are  best  inter- 
preted by  choosing  an  'intermediate  date'  " — again 
citing,  and  quoting,  Britton  vs.  Thornton,  supra, 
which  we  respectfully  submit  stands  for  no  such 
principle.  Certainly  that  case  cannot  stand  for 
both  of  the  above  propositions,  for  they  are  mutu- 
ally inconsistent. 

Having  thus  concluded  that  the  Testatrix  intend- 
ed by  the  Seventh  paragraph  that  the  limitation 
over  to  Matthew  and  Hanover  was  to  occur  not  on 
the  death  of  Henderson  "at  any  time'',  but  at  his 
death  prior  to  an  "intermediate  date",  the  court  en- 
deavors to  find  such  intermediate  date.  The  court 
says  (Tr.  55)  : 
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"diloss,  tlicrefore,  a  clearly  valid  'intermediate 
date',  eoiisistent  Avith  these  limitations  can  be 
found,  no  devise  over  slionld  be  given  effect,  but 
the  primary  grant  should  be  absolute." 

The  court  discusses  at  some  length  the  twenty- 
five  year  restraint  on  alienation,  contained  in  the 
Sixth  paragraph  of  the  will,  and  concludes  that  this 
twenty-five  year  period  is  the  ''outstanding  feature 
of  the  will"  (Tr.  52)  and  the  "salient  factor  of  the 
will"  (Tr.  59).  The  opinion  reasons  that  "the  ex- 
press condition  against  alientation  and  the  limita- 
tion over  on  death  without  issue  are  mutually  in- 
terdependent" ( Tr.  56 ) .  It  then  states  that  if  Hen- 
derson had  outlived  the  twenty-five  year  period,  "he 
would  have  taken  the  fee  title,  as  above  noted"  (Tr. 
56).  But  since  the  court  holds  that  the  twenty-five 
year  restraint  on  alienation  is  void,  the  court  rea- 
sons that  the  "executory  devise  dependent  either 
upon  his  death  without  issue  during  the  time  when 
this  condition  fettered  enjoyment,  or  after  the  ex- 
piration of  the  unreasonable  period  of  twenty-five 
years  would  be  void"  (Tr.  57).  Therefore  the  court 
"arrives  at  the  conclusion  that  no  valid  'intermedi- 
ate date'  can  be  chosen  which  will  give  validity  to 
the  executory  devise"  ( Tr.  59-60 ) .  And  from  this  the 
court  concludes  that  the  intention  of  the  Testatrix 
must  have  been  a  substitutional  intent,  and  that 
since  Henderson  outlived  the  Testatrix  he  took  an 
absolute  indefeasible  fee  simple  title  (Tr.  60-3). 

Briefly  our  answer  to  the  court's  reasoning  is  as 
follows : 
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First :  lu  Oregon,  as  elsewhere,  a  will  should  be' 
construed  if  possible  so  as  to  give  it  a  legal,  and 
not  an  invalid,  result.  Closset  vs,  Burtchacll,  112 
Or.  585,  G02,  2:J0  l*ac.  554,  560. 

Second :  We  respectfully  disagree  with  the  state- 
ment of  the  learned  trial  court  (Tr.  53)  that  there 
is  "widely  accepted"  any  principle  that  the  courts 
will  construe  a  will  if  possible  so  as  to  make  the 
limitation  over  dependent  upon  the  death  of  the  first 
taker  at  some  "intermediate  date".  On  the  con- 
trary, we  state  that  no  such  rule  exists,  certainly 
not  in  Oregon.  The  case  of  Britton  vs.  Thornton, 
supra,  cited  by  the  court  (Tr.  47,  53),  does  not,  as 
we  have  pointed  out,  support  such  a  proposition. 
The  trial  court's  opinion  says  that  this  principle 
is  a  corollary  of  a  rule  "of  many  jurisdictions"  that 
where  the  executory  devise  "upon  the  death  of  the 
first  taker  without  children  is  postponed  by  an 
estate  for  life  or  for  years  .  .  .  the  executory  de- 
vise is  dependent  upon  this  date".  (Tr.  52-3).  But 
in  Bilyeu  vs.  Crouch,  supra  (96  Or.  66,  189  P.  222). 
already  discussed  above,  where  the  "first  taker's" 
estate  was  postponed  by  a  life  estate,  the  court  held 
that  the  limitation  over  was  not  dependent  in  time 
upon  the  death  of  the  life  tenant.  Although  the  "first 
taker",  Frank  Ingram,  outlived  the  life  tenant,  the 
court  held  that  his  death  thereafter  without  issue 
terminated  his  estate  and  gave  effect  to  the  execu- 
tory devise  over.  And  in  other  cases  also  the  Ore- 
gon court  has  disregarded  the  "intermediate  date" 
theory  stressed  by  the  trial  court.    It  disregarded 
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i(  in  Tjove  vs.  Waller,  supra  (50  Or.  95,  115  P.  200), 
where  as  here  there  was  an  alleged  "intermediate 
date"  of  distribution  to  the  beneficiaries,  Judge 
Burnett  alone  dissenting  on  this  point.  And  in  Im- 
hr'ic  vs.  Hartrampf,  supra  (100  Or.  580,  108  P.  521), 
in  holding  that  the  first  taker  obtained  an  inde- 
feasible fee  it  did  so  without  reference  to  an  "inter- 
mediate date"  which  was  suggested  in  a  specially 
concurring  opinion  by  Judge  Burnett.  It  should  bt 
noted  that  Judge  Burnett  delivered  the  opinion  of 
the  court  in  Bilyeu  vs.  Crouch,  supra. 

Third:  But  even  though  it  should  be  assumed, 
as  the  trial  court  concluded,  that  the  devise  over 
to  Matthew  and  Hanover  upon  the  death  of  Hender- 
son without  issue  was  controlled  by  the  twenty-five 
year  period,  it  certainly  does  not  follow  that  the 
limitation  over  is  void.  Whether  that  event,  the 
death  of  Henderson,  must  occur,  within  the  meaning 
of  the  Will,  within  a  period  of  twenty-five  years,  or 
whether  it  is  sufficient  that  it  occur  "at  any  time", 
it  is  nevertheless  tlie  death  of  Henderson  ("a  life 
in  being")  which  gives  effect  to  the  executory  de- 
vise. If  Henderson  had  survived  twenty-four  years 
after  the  death  of  his  mother,  his  death  w^ould  ob- 
viously have  been  within  a  life  in  being.  Conversely, 
if  he  had  died  immediately  after  his  mother's  death, 
the  executory  devise  to  the  grandchildren  would 
then  immediately  have  vested.  In  this  latter  case 
it  may  be  that  the  grandchildren  would  not  have 
been  entitled  to  possession  of  the  real  property 
until  the  end  of  the   twenty-five  years,   or   even 
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later.  But  as  recognized  in  the  trial  court's 
opinion  (Tr.  57),  the  rule  against  perpetuities  is 
concerned  not  with  the  enjoyment,  or  possession, 
of  estates,  but  with  the  vestinij  thereof.  See  Closset 
vs.  Burtchaell,  supra  (112  Or.  585,  606-9,  230  P.  554, 
561-2 ) .  Under  no  possible  construction  of  the  Will, 
even  adopting  the  trial  court's  "intermediate  date" 
theory,  could  the  two-thirds  interest  vest  in  the 
grandsons  at  a  period  later  than  that  provided  in 
the  rule  against  perpetuities — a  life  or  lives  in  being 
plus  twenty-one  years.  See  O'Hare  vs.  Johnston,  273' 
111.  458,  113  N.W.  127 ;  In  re  Rousseau's  Instate,  48 
S.D.  501,  205  N.W.  222 ;  Swain  vs.  Bowers,  158  N.E. 
598  (Ind.  App.) ;  and  Closset  vs.  Burtchaell,  supra. 
Accordingly,  even  though  we  adopt  the  construction 
reached  by  the  trial  court  that  the  devise  over  to 
Matthew  and  Hanover  was  dependent  upon  the 
death  of  Henderson  within  twenty-five  years,  the 
devise  over  is  not  void,  but  is  valid. 

It  should  be  particularly  noted  that  the  learned 
trial  judge  accepted  the  "substitutional  gift''  doc- 
trine only  as  a  last  resort.  He  adopted  it  only  be- 
cause he  failed  to  find,  from  the  language  of  the 
will,  a  valid  "intermediate  date".  In  this  respect 
we  respectfully  submit  that  the  learned  trial  judge 
committed  grievous  error.  He  erred  in  holding  that, 
on  a  proper  construction  of  the  will,  the  executory 
devise  was  dependent  not  on  Henderson's  death  "at 
any  time",  but  on  his  death  prior  to  the  "intermedi- 
ate date"  of  twenty-five  years ;  but  having  so  found, 
he  further  erred  in  holding  that  an  executory  devise 
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dependent  upon  Henderson's  death  within  a  period 
of  twenty-five  years  was  void.  And  only  because  he 
so  held  did  he  adopt  the  ''substitutional  gift"  doc- 
trine. 


ABSENCE  OF  NECESSARY  PARTIES 

The  Fifth  defense  (Tr.  68)  of  the  Answer  alleges 
that  the  estate  of  Henderson  Deady,  through  whom 
the  plaintiff -respondent  claims,  has  not  been  closed, 
and  raises  the  point  that  there  is  an  absence  of  an 
indispensable  party,  the  executor  of  Henderson's 
estate,  without  whom  the  case  could  not  be  tried. 
The  District  Court  did  not  consider  Henderson's 
executor  a  necessary  party  (Conclusions  of  Law  8, 
Tr.  176). 

Under  Oregon  statutes  (O.C.L.A.,  Sees.  19-301 
and  19-1202 )  an  executor  is  entitled  to  the  possession 
and  control  of  real  property  and  to  the  rents  and 
profits  thereof,  to  the  exclusion  of  heirs  and  devisees. 
The  Oregon  Supreme  Court  has  held  that  the  ad- 
ministrator and  not  the  heirs  is  the  proper  party  to 
sue  for  injury  to  the  real  estate.  Boyer  vs.  Anduiza, 
90  Or.  163,  165 ;  175  P.  853.  And  this  court  has  held 
that  a  de^dsee,  in  Oregon,  cannot  bring  ejectment 
while  the  estate  is  in  the  process  of  administration. 
Bilger  vs.  Numan,  199  Fed.  549,  561  (9th  Circ). 

It  would  seem  clear  that  the  issues  raised  by  and 
the  demands  of  the  appellee  in  this  suit  cannot  be 
litigated  without  the  presence  of  the  executor  of 
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Henderson's  estate,  and  that  this  suit  should  be 
dismissed  because  of  the  absence  of  that  indispens- 
able party. 

There  is  nothing  in  the  record  to  indicate  that 
Henderson's  executor  was  requested  to  bring  or 
join  in  this  suit,  but,  if  such  were  the  case  and  he 
refused  to  comply,  he  would  nevertheless  be  an  in- 
dispensable party  whom  the  appellee  should  have 
been  compelled  to  bring  in. 


CONCLUSION 

As  we  said  at  the  outset,  to  us  this  case  seems 
simple.  It  becomes  complex  only  when  something 
is  read  into  the  will  which  is  not  there,  when  an 
intention  is  imputed  to  Mrs.  Deady  which  everybody 
knows  she  did  not  have. 

She  wanted  this  property  to  remain  in  the  fam- 
ily ''as  a  monument  to  Judge  Deady".  When  her  last 
surviving  son — for  whom  she  provided  so  generous- 
ly during  his  lifetime — should  die,  she  wished  her 
only  grandchildren  to  have  the  property. 

To  her  three  sons'  widows  she  desired  to  provide 
a  monthly  income  during  their  lifetime,  but  no  more. 
That  this  was  the  full  extent  of  her  gifts  to  the  wi- 
dows of  Paul  and  Edward  is,  of  course,  manifest; 
and  no  one  can  assert  that  her  feelings  toward  Char- 
lotte were  more  kindly  than  toward  Mary  and 
Marye.   In  fact,  Charlotte  was  not  yet  the  wife  of 
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TTeiulerson  eitlier  when  the  will  was  executed  or 
when  Mrs.  Deady  died,  and  Mrs.  Deady's  attitude 
toward  her  was,  to  put  it  mildly,  one  of  disapi)roval 
(Tr.  2i?J).  And  yet  appellee  contends  that  although 
Mrs.  Deady  desired  the  widows  of  Edward  and  l*aul 
to  receive  but  a  small  fraction  of  the  income  for  life 
($150.00  per  month  and  $75.00  per  month,  respec- 
tively ) ,  it  was  her  intention  that  immediately  upon 
Charlotte  becoming  Henderson's  widow  she  shoufd 
become  vested  with  an  absolute  fee  simple  title  to 
two-thirds  of  the  entire  property. 

The  will  clearly  intended  no  such  result.  Not  un- 
til both  Henderson  and  Charlotte  had  passed  on 
did  anybody  interested  in  its  provisions  assert  thal^ 
it  did.  On  the  contrary,  they  all  construed  it  to 
mean  what  Mrs.  Deady  intended  it  to  mean — that 
upon  Henderson's  death  without  issue  title  to  the 
entire  property  should  ''vest  in  my  grandsons",  Mat- 
thew and  Hanover.  Henderson's  repeated  asser- 
tions that  by  reason  thereof  Matthew  and  Hanover 
would  eventually  be  sole  owners  of  the  property 
were  accepted  by  them  as  reason  enough  for  them 
to  consent  to  payments  to  Henderson  even  in  excess 
of  the  liberal  provisions  for  him  in  the  will. 

This  desire  of  the  testatrix,  so  clearly  (we  sub- 
mit) expressed  in  her  will  and  accepted  by  Hender- 
son during  his  lifetime,  and  in  his  own  will,  and  by 
his  executor  ever  since,  cannot  now,  justly  or  law- 
fully, be  frustrated.  Certainly  not  in  a  state  like 
Oregon,  whose  Supreme  Court  has  so  often  insisted 
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that  the  sole  function  of  the  court  in  this  type  of 
case  is  to  ascertain  "the  true  intent  and  meaning  of 
the  testator",  and,  if  laAvful,  to  enforce  it. 

Kespectfully  submitted, 

SiMON^  Geakin^  HiTMrnREYS  &  Freed, 
Edgar  Freed^ 
Cake^  Jaureguy  &  TOOZE^ 
Nicholas  Jaureguy^ 

Attorneys  for  Appellants. 
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APPENDIX  A 

Last  Will  and  Testament  of  Lucy  A.  H.  Deady,  de- 
ceased (Tr.  4-9). 

"IN  THE  NAME  OF  GOD,  AMEN :  I,  Lucy 
A.  II.  Deady,  of  Portland,  ()rej>on,  widow  of 
the  late  Matthew  P.  Deady,  make  this  the  fol- 
lowing my  Last  Will  and  Testament,  that  is  to 

say :  .     ^ 

"First:  I  will  and  direct  that  all  my  just 
debts  and  funeral  expenses  be  paid. 

"Second :  I  request  and  direct  that  my  body 
be  interred  by  the  side  of  my  late  husband, 
Matthew  P.  Deady,  in  Riverview  Cemetery. 

''Third :  Subject  to  the  conditions,  proinsions 
and  charges  thereon  hereinafter  made,  J  give, 
devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two-thirds  of  Lot 
numbered  One  (1)  in  Block  numbered  Tiro  Hun- 
dred and  Twelve  (212)  of  the  City  of  Portland, 
Oregon. 

"Fourth:  Subject  to  like  conditions,  provis- 
ions and  charges  thereon,  I  give,  devise  and  be- 
queath to  my  two  grandsons,  Matthew  Edward 
Deady  and  Hanover  Deady,  the  remaining  un- 
divided one-third  of  said  Lot  1,  Block  212,  Port- 
land, Oregon. 

"Fifth:  I  direct  that  from  the  income  de- 
rived from  said  Lot  numbered  I  in  Block  num- 
bered 212,  there  be  paid  to  Mary  E.  Deady,  wife 
of  my  deceased  son,  Edward  Nesbith  Deady,  the 
sum  of  $150.00  per  month  during  the  term  of 
her  natural  life,  and  that  there  be  paid  to  Mary 
Thompson  Deady,  who  was  the  wife  of  my  son 
Paul  R.  Deady,  the  sum  of  $75.00  per  month,  so 
long  as  she  survives  and  remains  unmarried. 

"I  further  direct  that  the  remainder  of  the 
income  derived  from  real  property,  shall  be  dis- 
tributed as  follows: 
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"(a)  To  the  payment  to  each  of  my  gi-and- 
sons,  Matthew  Edward  Deady  and  Hanover 
Deady,  the  sum  of  $100.00  per  month,  and  the 
remainder  of  said  income  shall  be  paid  to  my 
son,  Henderson  Brooke  Deady.  Such  division 
of  the  income  derived  from  the  said  real  prop- 
erty to  continue  during  the  lifetime  of  my  son, 
Henderson  Brooke  Deady. 

"Provided  further,  that  from  the  income  de- 
rived from  said  real  property,  and  before  the 
distribution  of  the  same,  there  shall  be  paid 
therefrom,  the  inheritance  tax  properly  charge- 
able against  my  estate,  or  the  legacies  or  di- 
visions made,  and  after  the  payment  of  such 
inheritance  tax,  there  shall  be  created  a  sink- 
ing fund  of  not  less  than  $1000.00  nor  more 
than  $2500.00  per  year,  in  discretion  of  my  exe- 
cutors for  the  purpose  of  retiring  and  paying 
off  the  mortgage  debt  created  and  existing 
against  said  Lot  numbered  1  Block  numbered 
212. 

"Sixth :  I  will  and  direct  that  said  Lot  num- 
bered One  (1)  in  Block  numbered  Two  Hun- 
dred and  Twelve  (212),  Portland,  Oregon, 
shall  neither  be  mortaged,  partitioned,  sold,  or 
otherwise  encumbered  by  my  devisees  except 
for  the  improvement  of  the  same,  until  the  ex- 
piration of  twenty-five  (25)  years  from  the  date 
of  my  decease,  and  the  devises  to  my  said  son 
Henderson  Brooke  Deady,  and  to  my  grandsons, 
Matthew  Edward  Deady  and  Hanover  Deady, 
contained  in  items  three  and  four  hereof,  are 
upon  the  express  condition  that  said  property 
shall  not  be  disposed  of  or  encumbered  during 
the  period  aforesaid.  Provided,  however,  that 
said  real  property  may  be  encumbered  by  mort- 
gage to  renew  the  present  mortgage,  or  such 
portion  thereof  as  may  from  time  to  time  re- 
main unpaid. 

'^^ Seventh :  That  in  the  event  my  son  Hender- 
son Brooke  Deady  die  without  issue ^  the  undi- 
vided two-thirds  of  Lot  numbered  1  in  Block 
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numhercd  212,  shall  rest  in  my  (jrandsons  hrrc- 
inhefore  named,  and  I  give  and  devise  the  same 
to  my  said  grandsons. 

''Eighth  :  I  authorize  and  permit  my  son 
Henderson  Brooke  Deady,  if  he  so  elects  to  do, 
to  bequeath  hy  last  Will  and  Testament  to  his 
wife,  {if  he  then  has  a  tvife,)  the  income  that 
would  have  been  derived  hy  him  if  living,  from 
the  two-thirds  of  Lot  1  Block  212,  City  of  Port- 
land, Such  bequest  to  continue  only  during  the 
lifetime  of  the  widow  of  said  Henderson  Brooke 
Deady. 

"Ninth:  The  monthly  payments  directed  to 
be  made  to  my  grandsons,  and  the  residue  of  in- 
come directed  to  be  paid  to  my  son  Henderson 
Brooke  Deady,  provided  for  in  Item  Fifth  of 
this  Will,  shall  continue  for  a  period  of  ten 
years  after  my  death,  and  thereupon  and  there- 
after the  net  income  derived  from  said  Lot  1 
in  Block  212  of  the  City  of  Portland,  shall  fol- 
low the  title  and  ownership  of  said  real  prop- 
erty, and  shall  be  distributed,  two-thirds  to  my 
son  Henderson  Brooke  Deady,  and  the  remain- 
ing one-third  to  my  two  grandsons,  subject  to 
the  payment  of  the  legacies  bequeathed  to  Mary 
E.  Deady  and  Marye  Thompson  Deady,  in  said 
Fifth  item  specified.  It  is  my  wish  that  my  exe- 
cutors provide  out  of  the  residue  of  the  income 
bequeathed  to  my  son,  Henderson  Brooke 
Deady,  in  Item  Fifth,  funds  at  their  discretion, 
to  further  any  legitimate  or  worthy  aml)iti(m 
or  aim,  other  than  business  ventures,  which 
my  grandsons  Matthew  Paul  and  Hanover  or 
either  of  them,  may  undertake  or  entertain. 

"Tenth:  I  give,  devise  and  bequeath  to  my 
son  Henderson  Brooke  Deady,  that  certain  par- 
cel of  real  estate  situated  and  being  in  IMountnin 
View  Park  heretofore  conveyed  to  me  by  my 
son  Edward  Nesmith  Deady. 

"Eleventh :  1  give  and  bequeath  to  my  grand- 
son Hanover  Deady  my  law  library. 
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''Twelfth :  All  the  rest,  residue  and  remain- 
der of  the  property  of  which  I  shall  be  seized, 
of  whatsoever  nature  and  wheresoever  situated, 
I  give,  devise  and  bequeath  to  my  son  Hender- 
son Brooke  Deady  and  to  my  grandsons  Mat- 
thew Edward  Deady  and  Hanover  Deady:  to 
Henderson  Brooke  Deady  the  undivided  two- 
thirds  thereof,  and  to  Matthew  Edward  Deady 
the  undivided  one-sixth  thereof,  and  to  Hanover 
Deady  the  remainins-  undivided  one-sixth  there- 
of. 

"Lastly :  I  hereb}^  nominate  and  appoint  my 
son  Henderson  Brooke  Deady,  and  my  friend 
Joseph  Simon,  of  Portland,  Oregon,  to  be  the 
Executors  of  this  my  last  Will  and  Testament, 
and  also  Trustees  to  manage  my  estate,  and  I 
direct  that  no  bond  or  security  shall  be  required 
of  them  as  such  Executors  or  Trustees.  I  also 
direct  that  in  the  event  of  the  death,  resignation 
or  disqualification  of  all  of  my  said  Executors, 
and  Trustees  herein  named,  the  Security  Sav- 
ings and  Trust  Company,  of  Portland,  Oregon, 
shall  then  complete  the  execution  of  said  Es- 
tate, and  serve  as  Trustee  thereof. 

"I  hereby  revoke  all  former  Wills  by  me  at 
any  time  made. 

"IX  WITNESS  WHEREOF,  I  have  here- 
unto set  mv  hand  and  seal  this  the  29th.,  day 
of  July,  A.^D.  1920,  at  Portland,  Oregon. 

Lucy  A.  H.  Deady  (Seal) 

"The  above  instrument  of  writing  was  signed 
by  Lucy  A.  H.  Deady,  the  Testatrix  therein 
named,  in  the  presence  of  us,  who  at  her  request 
and  in  her  presence,  and  in  the  presence  of  each 
other,  have  subscribed  our  names  as  witnesses 
thereto. 

Chester  V.  Dolph,  Residing  at  Portland,  Or. 
J.  y.  Beach,  Residing  at  Portland,  Or." 
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Quotations  from  Cases  Cited  on  Page  20  of  the  Brief 
on  the  Subject  of  ''Cutting  Down  the  Fee". 

In  In  re  Briggs'  Estate,  186  Cal.  351 ;  199  P.  322, 
321,  the  California  Supreme  Court  said: 

''In  support  of  his  contention  that  the  sec- 
ond clause  is  repugnant  to  the  first,  in  that  it  is 
contradictory  and  inconsistent,  respondent  ar- 
gues that  the  testatrix  by  the  first  clause  cre- 
ated an  absolute  estate;  that  the  second  clause 
in  cutting  down  the  estate  becomes  repugnant 
to  the  first  clause  which  creates  it  absolutely. 
We  think  the  effect  of  the  second  clause  is  not 
to  cut  down  an  absolute  estate  which  may  have 
been  created  by  the  first,  but  merely  expresses 
one  phrase  of  her  testamentary  intention.  Nei- 
ther clause  is  complete  within  itself,  but  to- 
gether they  create  a  limited  fee." 

In  In  re  Barrett's  Estate,  85  Neb.  337;  123  N.W. 
299,  301-302,  the  Supreme  Court  of  Nebraska  (which 
state  has  a  statute  like  Oregon's  O.C.L.A.,  Sec.  18- 
603)  said: 

"*  *  *  nor,  considering  the  entire  instrument, 
does  it  seem  reasonable  to  hold  that  the  testa- 
tor intended  to  vest  in  indefeasible  estate  in  fee 
simple  in  his  son.  It  is  arg^ued  that  to  hold  that 
the  will  creates  a  valid  executory  de\ise  is  to 
say  that  the  son  received  a  mere  life  estate,  and 
that,  if  such  an  estate  were  intended  the  testa- 
tor would  have  used  words  to  express  that  in- 
tention. The  vice  of  this  argument  is  that  the 
devise  over  does  not  cut  down  the  first  taker's 
estate  to  one  for  life.  John  M.  Barrett's  title 
was  a  base  or  determinable  fee,  which  is  defined 
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by  Kent  as  'an  interest  which  may  continue  foi*- 
ever,  bnt  the  estate  is  liable  to  be  determined 
without  the  aid  of  a  conveyance,  by  some  act  or 
event,  circumscribing-  its  continuance  or  extent.' 
*  *  *  y^^  j^j.p  satisfied  that,  when  all  of  the 
provisions  of  the  will  are  read  together,  there 
is  no  repugnancy  between  them  *  *  *." 

The  Oregon  Supreme  Court  said  in  Rowland  vs. 
Warren,  10  Or.  129,  1:11: 

"The  devise  in  tl^e  first  clause  of  the  will,  there- 
fore, gave  Mary  E.  Hend)ree  either  a  fee  simple 
absolute  or  a  fee  simple  conditional.  It  remains 
to  be  seen  Avhat  qualification  has  been  annexed 
to  the  estate  by  the  last  clause  in  the  will." 
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Quotations  from  Stuhhs  vs.  Ahel,  114  Or.  610 ;  233  P. 
852,  cited  on  page  21  of  the  brief,  on  the  point  of 
defeasible  fee. 

114  Or.,  p.  624-6 ;  233  P.,  p.  857 : 

"The  will  of  Richar  1  Williams,  so  far  as  is 
material  to  this  opinion,  reads : 

*  5);  *  *  *  *  *  * 

'Sixth:  All  the  rest,  residue,  and  remain- 
der of  my  property,  real  and  personal,  of 
every  description,  I  give,  devise  and  bequeath, 
to  my  daughter,  Edith  W.  Stubbs,  one-half 
thereof,  and  to  Richard  C.  Williams  and 
Claire  S,  Williams  one-half  thereof,  subject, 
however,  to  such  disposition  as  I  may  herein- 
after make  of  any  portion  thereof.' 

"The  next  provision  constitutes  the  pivotal 
point  of  the  case,  and  the  meaning  expressed 
therein  is  decisive  of  this  cause.  It  reads : 

'Should  any  one  of  my  grandsons  die  be- 
fore receiving  the  legacy  herein  provided  for 
him,  such  portion  as  he  would  otherwise  have 
received  shall  go  to  his  surviving  brother. 
Should  both  brothers  die  before  arriving  at 
the  age  to  receive  the  legacy  or  legacies  pro- 
vided for  them,  then  such  legacy  or  legacies 
that  would  otherwise  have  gone  to  them  shall 
become  a  part  of  the  residuary  legacy  herein 
provided  in  the  sixth  paragraph  of  this  will.'  " 

114  Or.,  p.  633 ;  233  P.,  p.  859-()0 : 

"To  sustain  the  position  of  the  appellants,  the 
court  would  be  compelled  to  mutilate  the  testa- 
tor's statement  of  his  expressed  intent  and  give 
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effect  to  one  clause,  or  part  thereof,  and  deny 
all  effect  to  the  testator's  expressed  qualifica- 
tion or  condition  attached  to  such  devise.  While 
the  testator  could  not  have  made  two  repugnant, 
valid,  devises,  it  was  within  his  power  to  devise 
a  conditional,  defeasible  or  determinable  fee, 
*  *  *.  In  plain  langiuige,  he  gives  his  two  grand- 
sons notice  that  their  title  to  the  property  be- 
queathed and  devised  by  paragi'aph  G  of  the  will 
is  subject  to  any  lawful  'disposition'  that  the 
testator  might  'hereinafter  make/  The  testa- 
tor then  proceeded  to  make  a  disposition  of  that 
property  that  plainly  shows  that  Claire  S.  Wil- 
liams never  possessed  more  than  a  qualified  or 
defeasible  fee  in  the  real  property  involved 
herein." 
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Quotations  from  cases,  cited  on  page  2G  of  the  brief, 
on  the  point  that  even  in  jurisdictions  holding  that 
the  phrase  "die  without  issue",  standing  alone,  in- 
dicates death  prior  to  testator's  death,  the  courts 
hold  that  the  slightest  indications  in  the  will  over- 
come this  presumption  and  show  that  the  intention 
is  death  at  any  time. 

In  In  re  Barrett's  Estate,  85  Neb.  337;  123  N.W. 

299,  the  court  said : 

"The  rule  that  the  words  of  limitation  shall  be 
applied  to  the  death  of  the  first  taker  without 
issue  during  the  life  of  the  testator  is  said  to 
be  extremely  technical  in  its  character  and  does 
not  apply  where  there  are  indications,  however 
slight,  that  the  testator  referred  to  death  subse- 
quent to  his  own  demise." 

In  Vanderzee  vs,  Slingerland,  103  N.Y.  47;  8  N.E. 

247,  the  court  said: 

"But  the  rule  established  by  the  courts  applies 
only  where  the  context  of  the  will  is  silent,  and 
affords  no  indication  of  intention  other  than 
that  disclosed  by  words  of  absolute  gift,  fol- 
lowed by  a  gift  over  in  case  of  death,  or  of 
death  without  issue,  or  other  specified  event. 
Indeed,  the  tendency  is  to  lay  hold  of  slight  cir- 
cumstances in  the  will  to  vary  the  construction, 
and  to  give  effect  to  the  language  according  to 
its  natural  import".  (Italics  added.) 

In  In  re  Haydon's  Estate,  334  Pa.  403,  G  A.  (2d) 
581,  the  court  said  at  page  583  of  the  Atlantic  Ke- 
ports : 
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"Where  an  absolute  estate  is  devised  followed 
by  a  sjit't  over  in  the  event  of  the  death  of  the 
donee  Avithout  issue,  the  rule  of  construction 
that  is  applied  in  the  absence  of  a  contrary  in- 
tention is  that  the  s^ift  over  will  be  construed 
as  referring  to  death  without  issue  in  the  life- 
time of  the  testator.  ^lickley's  Appeal,  i)2  Pa. 
514;  In  re  Lerch's  Estate,  309  Pa.  23,  159  A. 
868.  But  where  the  will  indicates  that  the  testa- 
tor contemplated  that  the  death  of  the  legatee 
without  issue  might  occur  after  his  own  death 
this  rule  of  construction  does  not  apply.  As  Ave 
said  in  Re  Mebus'  Estate,  273  Pa.  505,  510,  117 
A.  340,  343 :  'The  rule  is  never  applied  where  the 
first  takers  referred  to  are  treated  as  living  at 
a  period  subsequent  to  the  death  of  the  testator'. 
In  the  instant  case  the  provisions  that  the  Trus- 
tee should  pay  the  interest  from  the  two  funds 
to  the  daughters  during  their  lives  indicates 
conclusively  that  the  testator  regarded  them  as 
surviving  him,  for  it  is  obvious  that  the  duty 
to  make  the  payments  could  not  rise  until  after 
the  testator's  death. 

"Hence  it  is  apparent  that  the  testator  did  con- 
template that  the  event  of  dying  without  is- 
sue might  occur  after  his  own  death." 
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Quotations  from  Oregon  Statutes,  Cases,  and  A.L.Tl. 
Annotations,  Cited  on  Page  52  of  the  Brief,  Respect- 
ing the  Admissiblity  of  Declarations  and  Conduct 
of  Lucy  A.  H.  Deady,  the  Testatrix. 

O.C.L.A.,  Sec.  2-218,  provides  as  follows : 

"Consideration  of  circumstances.  For  the  proper 
construction  of  an  instrument,  the  circum- 
stances under  which  it  was  made,  including  the 
situation  of  the  subect  of  the  instrument,  and  of 
the  parties  to  it,  may  also  be  shown,  so  that  the 
judge  be  placed  in  the  position  of  those  whose 
language  he  is  to  interpret." 

O.C.L.A.,  Sec.  2-214,  provides  as  follows : 

"Evidence  of  terms  of  agreement  reduced  to 
writing.  When  the  terms  of  an  agreement  have 
been  reduced  to  writing  by  the  parties,  it  is  to 
be  considered  as  containing  all  those  terms,  and 
therefore  there  can  be,  between  the  parties  and 
their  representatives  or  successors  in  interest, 
no  evidence  of  the  terms  of  the  agreement,  other 
than  the  contents  of  the  writing,  except  in  the 
following  cases : 

(1)  Where  a  mistake  or  imperfection  of  the 
writing  is  put  in  issue  by  the  pleadings ; 

(2)  Where  the  validity  of  the  agreement  is 
the  fact  in  dispute.  But  this  section  does 
not  exclude  other  evidence  of  the  circum- 
stances under  which  the  agreement  was 
made,  or  to  which  it  relates,  as  defined 
in  section  2-218,  or  to  explain  an  amhifjii- 
ity,  intrinsic  or  extrinsic,  or  to  establish 
illegality  or  fi'aud.  The  term  'Agree- 
ment' includes  deeds  and  wills  as  well  as 
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contracts  between  parties."   (Italics  ad- 
ded.) 

The  above  statute  is  copied  from  California  Code 
Civ.  Proc,  Sec.  1856,  except  that  in  the  California 
statute  the  above-italicized  portion  of  the  Oregon 
statute  reads :  "or  to  explain  an  extrinsic  ambigu- 
ity". 

In  Crown  Company  vs.  Cohn,  88  Or.  642,  655; 

172  P.  804,  808,  the  Oregon  Supreme  Court  said : 

"In  construing  the  terms  of  a  trust  deed,  the  pur- 
pose of  a  court  should  be  to  ascertain  the  trus- 
tor's intention  which  design  is  to  be  determined 
from  an  inspection  of  the  entire  language  of  the 
conveyance.  If  the  words  thus  employed  are 
plain  and  unambiguous  there  is  no  necessity  for 
judicial  interpretation. 

'But  where  the  instrument  is  indefinite  or 
inconsistent,  the  court  can  look  at  the  declara- 
tions of  the  donor  and  consider  the  surrounding 
circumstances  in  determining  just  what  the  in- 
tention of  the  donor  was' :  39  Cyc.  197." 

Again  in  the  same  case  (88  Or.  at  p.  656;  172  P. 
at  p.  809)  : 

"Construing  together  the  clauses  referred  to  a 
latent  ambiguit}^  is  manifest,  as  to  the  means 
to  be  adopted  to  accomplish  the  purpose  clear- 
ly intended.  In  view  of  such  uncertainty  the 
testimony  of  the  several  defendants,  and  that 
of  the  attorney  who  at  Mrs.  Friendly's  request 
prepared  the  trust  deed,  was  properly  received, 
showing  that  the  provisions  of  the  first  clause 
of  the  conveyance  were  intended  by  the  trustor 
to  be  incorporated  in,  and  read  in  connection 
Avith  all  the  other  clauses  when  necessary  to  a 
proper  execution  of  the  power  conferred." 
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C alder  vs.  Bryant,  282  Mass.  231;  184  KE.  440; 
94A.L.R.  18,  atpp.  22-:»>: 

"Extrinsic  evidence  of  the  conduct  and  the  dec- 
larations of  the  testator  is  competent.  They  are 
not  to  be  deemed  direct  proof  of  testamentary 
intention,  but  as  showing  the  testator's  relation 
to,  and  state  of  feeling  towards,  any  of  the  re- 
spective claimants." 

Annotation:    "Admissibility   of   Extrinsic   Evi- 
ednce  to  Aid  Interpretation  of  Will",  94  A.L.R.  26: 

p.  263: 

"Although  the  authorities  do  not  warrant  any 
such  broad  or  unqualified  statement  of  the  rule, 
it  has  been  frequently  laid  down  as  a  general 
rule  that  evidence  of  declarations  by  the  testa- 
tor is  hot  admissible  to  aid  in  the  construction 
of  a  will." 

p.  272 : 

"It  is  well  settled  that  extrinsic  evidence  gener- 
ally is  not  admissible  to  control  the  construc- 
tion of  an  unambiguous  will,  or  to  vary,  contra- 
dict, or  add  to  the  terms  of  a  will.  These  princi- 
ples apply  a  fortiori  where  the  evidence  offered 
consists  of  the  testator's  declarations  of  inten- 
tion." 

pp.  280-281 : 

"Where  the  declarations  are  offered  not  to  show 
direct  expressions  of  intention  by  the  testator, 
but  to  show  the  facts  and  circumstances  sur- 
rounding him,  and  the  situation  under  which  he 
executed  the  will,  such  declarations  are  admis- 
sible to  aid  in  the  construction  of  an  ambiguous 
provision. 
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"Even  in  a  case  where  direct  declarations  of  in- 
tention are  not  admissible,  'declarations  by  a 
testator  on  a  point  collateral  to  the  (jiiestion  of 
intention  may  be  evidence  of  an  independent  fact 
material  to  the  riii:ht  interpretation  of  the  tes- 
tator's words'  Re  Glassington  (1906)  2  Ch. 
(Eng.)  aO.").  See  also  He  Ofner  (1008)  W.  N. 
(Eng.)  208— C. A.;  Re  Ofner  (1909)  78  L.J.  Ch. 
KS.  (Eng.)  50— C.A.,  infra,  IV,  s.  7. 

"Thus,  in  Re  Lummis  (1917)  101  Misc.  258,  166 
N.Y.  S.  936,  the  court  stated :  'The  declarations 
of  the  testator  which  have  been  testified  to, 
showing  that  the  testator  appreciated  the  ex- 
travagance of  his  family,  were  not  offered  as 
declarations  of  testamentary  intention,  but  for 
the  purpose  of  showing  one  of  the  surrounding 
circumstances  attending  the  execution  of  the 
will.  Such  declarations  of  a  testator  are  not  re- 
ceived as  his  expressions  of  his  intention  either 
to  charge  or  not  to  charge  legacies  upon  the 
land.  They  are  received  in  order  to  show"  testa- 
tor's knowledge  and  appreciation  of  the  extent 
of  his  property.  This  is  deemed  a  proper  cir- 
cumstance to  be  considered  on  the  question  now" 
before  the  court.' 

"And  in  Gould  v.  Chamberlain  (1903)  184  Mass. 
115,  68  N.E.  39,  the  court  stated:  'A  testator's 
declarations  of  his  intentions  are  inadmissible, 
though  logically  they  w^ould  seem  to  be  the  best 
evidence  obtainable.  They  are  excluded,  how- 
ever, by  reason  of  the  statute  which  requires 
wills  to  be  in  writing,  and  also  of  the  rule  that 
forbids  the  introduction  of  parol  evidence  to 
alter  or  vary  Avritten  instruments.  In  the  pres- 
ent case  the  evidence  that  was  admitted  was  not 
evidence  of  statements  by  the  testator  of  his  in- 
tentions, but  was  evidence  tending  to  show  a 
knowledge  and  appreciation  on  his  part  of  his 
situation  and  circumstances,  and  as  such  was 
clearlv  admissible.' 
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"And  in  Siiss(\\  Tnisl  (V).  v.  rolite  (11)19)  12 
Del.  Ch.  ()4,  TOO  A.  54,  the  court  stated:  'Decla- 
rations, whenever  made  by  a  testator,  as  to  his 
intentions  in  using  certain  words  in  the  will, 
or  as  to  a  proper  construction  to  be  made  of 
them,  are  inadmissible  in  eAidence.  *  *  *  But 
evidence  is  always  admissible  as  to  the  state  of 
the  testator's  property,  and  his  purpose  in  ac- 
quiring!,' it,  as  distinct  from  evidence  of  his  dec- 
larations as  to  the  meaning-  of  the  Avords  of  his 
will.  *  *  *  Such  purpose  may  be  shown  by  dec- 
larations or  acts,  and  in  this  case  we  have  both, 
and  evidence  of  both  is  admissible  for  the  same 
purpose.' 

"So,  also,  in  Morse  v.  Stearns  (lcS81)  131  Mass. 
389,  admittini>-  declarations  of  the  testator 
where  the  inaccurate  description  was  partly  ap- 
plicable to  two  claimants,  the  court  stated  :  'Ex- 
trinsic evidence  of  the  conduct  and  the  declara- 
tions of  the  testator  is  competent.  They  are  not 
to  be  deemed  direct  proof  of  testanumtary  in- 
tention, but  as  showinj>'  the  testator's  relation 
to,  and  state  of  feelings  towards,  any  of  the 
respective  claimants.' 

"And  the  court  in  Calder  v.  Bryant  (Mass.)  (re- 
ported herewith)  ante,  19,  apparently  recog- 
nized that  declarations  of  a  testator,  inciden- 
tally throwing  light  on  the  terms  used  in  his 
will,  would  be  admissible  as  a  part  of  the  cir- 
cumstances suT'rounding  him  and  as  showing 
his  relations  with  the  claimants." 
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Quotations  from  Oregon  Statutes,  Cases  and  A.L.R. 
Annotations  on  Admissibility  and  Effect  of  Evi- 
dence of  the  Construction  of  a  Will  by  Interested 
Parties,  cited  in  Brief,  p.  55. 
O.C.L.A.  Sec.  2-200 : 

"Declaration,  act  or  omission  of  grantor  as  evi- 
dence. Where,  however,  one  derives  title  to  real 
property  from  another,  the  declaration,  act,  or 
omission  of  the  latter,  while  holding  the  title, 
in  relation  to  the  property,  is  evidence  against 
the  former." 

For  a  construction  of  the  above  statute,  see  Sper- 

ry  vs.  Wesco,  20  Or.  483,  at  p.  491 ;  38  P.  023,  at  p. 

025. 

O.C.L.A.  Sec.  2-210 : 

"Declaration,  act  or  omission  of  decedent  against 
interest.  The  declaration,  act  or  omission  of  a 
deceased  person,  having  sufficient  knowledge 
of  the  subject,  against  his  pecuniary  interest, 
is  also  admissible  as  evidence  to  that  extent 
against  his  successor  in  interest." 

O.C.L.A.  Sec.  2-228: 

"Facts  which  may  be  proved.  In  conformity  with 
the  preceding  provisions  evidence  may  be  given 
on  the  trial,  of  the  following  facts : 

(4)  *  *  *  the  declaration  or  act  of  a  deceased 
person,  made  or  done  against  his  interest 
in  respect  to  his  real  property;  *  *  *". 

In  Stuhbs  vs.  Abel,  114  Or.  010,  024;  233  P.  852, 
857,  the  Court  said: 
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"We  liaA^e  retVi'i-ed  to  the  matter  of  the  above  ])e- 
tition  and  the  probate  proceedings  for  the  pui'- 
pose  of  showing  the  practical  construction  that 
was  placed  upon  the  will  by  the  parlies  inlei*- 
ested  therein.  No  attempt  was  made  by  the 
heirs  to  dismember  the  will  by  interpreting-  it  to 
mean  what  the  defendants  now  assert  it  means. 
The  devisee,  Claire  S.  Williams,  treated  his  de- 
vise as  contingent  upon  his  living  to  the  age  of 
thirty  years,  and  such  was  the  construction 
placed  upon  the  will  by  the  other  beneficiaries. 

'Although  the  interpretation  placed  upon 
a  will  by  the  parties  in  interest  is  a  circum- 
stance in  favor  of  a  similar  construction  by  the 
court,  yet  their  interpretation  is  not  entitled  to 
control  the  court.'  30  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  078." 

In  Moore  vs.  Moore,  121  Or.  48,  50 ;  252  P.  904, 

907,  the  Court  said : 

"While  the  construction  given  the  will  by  the  in- 
terested parties  is  not  controlling,  it  is  persu- 
asive on  the  court  where  it  is  just  and  equitable 
and  has  been  acquiesced  in  for  many  years :  40 
Cyc.  1427.  In  the  instant  proceeding  we  think 
the  court  is  warranted  in  adopting  the  construc- 
tion of  the  interested  parties  that  the  mother 
and  her  children  were  tenants  in  common  of  this 
property." 

Annotation:   "Practical  Construction  Placed  On 
Will  By  Parties  Interested",  67  A.L.R.  1272: 

p.  1273: 

"Where  parties  interested  have  acted  u])on  a  not 
unreasonable  construction  of  an  aud)iguous 
Avill,  such  fact  ma.y  be  considered  by  the  court  in 
deciding  as  to  the  true  construction." 
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p.  1277 : 

"Where  a  particular  construction  of  an  ambigu- 
ous will  has  been  adhered  to  by  interested  par- 
ties for  a  long  period  of  time,  there  is  a  strong 
tendenc}'  of  the  courts,  apart  from  evidential 
considerations,  to  give  effect  to  such  c(mstruc- 
tion,  at  least  as  against  the  persons  joining 
therein;  and,  of  course,  where  the  elements  of 
waiver  or  estoppel  clearly  appear,  there  can  be 
no  doubt  as  to  the  result. 

"Thus,  in  Bacon  v.  Sayre,  (191')  84  Misc. 
402,  147  N.Y.  Supp.  522  (affirmed  in  (1914)  164 
App.  Div.  909,  148  N.Y.  Supp.  1105),  where  a 
testatrix,  after  giving  equal  shares  of  her  estate 
to  her  children,  absolutely,  added  the  clause, 
'in  case  any  of  my  said  children  die  without 
leaving  issue  surviving  them,  such  deceased 
one's  share  shall  go  to  his  or  her  surviving 
brothers  and  sisters,'  it  was  held,  as  to  the  ques- 
tion whether  the  defeasance  by  death  of  a  child 
without  issue  referred  to  such  death  in  the  life- 
time of  the  testatrix,  or  later,  that  the  former 
construction  was  confirmed  by  the  interested 
parties'  receiving  payments  of  money  thereun- 
der, each  acquiescing  in  the  payments  to  the 
others,  and  some  of  them  later  making  their 
own  wills  on  the  assumption  of  absolute 
ownership,  the  court  saying:  'The  practical  in- 
terpretation which  seems  to  have  been  placed 
upon  the  mother's  will  by  this  family,  and  par- 
ticularly by  the  plaintiff,  for  nearly  thirty 
years,  should  not  now  be  disturbed  by  the  court, 
unless  there  are  most  imperative  reasons  for 
such  action.' 

"And  likewise  in  Wrights  vs.  Oldham  (1837) 
8  Leigh  ( Va. )  300,  where  the  question  was  Avheth- 
er  a  will  provided  for  the  distribution  of  lands 
and  slaves  per  stirpes  or  per  capita,  it  was  held 
that  the  redistribution  per  stirpes  upon  Iavo  oc- 
casions of  parts  of  such  property  (following  the 
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death  of  mere  life  beneficiaries),  without  ob- 
jection by  the  plaintiff  or  others,  was  conclu- 
sive of  the  rights  involved. 

"And  in  Follmer's  Appeal  (1800)  37  Pa.  121, 
where  a  legatee,  after  twenty-five  years  of  ac- 
quiescence in  the  distribution  of  an  estate  upon 
the  plan  that  advances  made  in  the  testator's 
lifetime  were  to  be  deducted  from  the  legacies 
in  question,  claimed  a  $10,000  balance  to  be  due 
him  from  the  executors,  it  was  held  that  since 
*at  several  successive  family  meetings  payments 
were  made  to  the  several  legatees  in  the  pres- 
ence of  each  other,'  without  objection  then  or 
afterwards  tp  the  plan  of  distribution  adopted, 
a  different  construction  could  not,  after  such 
lapse  of  time,  be  allowed  as  a  basis  for  recovery. 

"And  in  Jessup  vs.  Witherbee  Real  Estate  & 
Improv.  Co.  (1909)  (53  Misc.  049,  117  N.Y.  Supp. 
27G,  where  a  testator's  widow  and  children,  for 
whom  the  will  created  a  trust,  had,  after  many 
years,  upon  the  assumption  of  absolute  title, 
sold  the  realty  in  question  and  divided  the  pro- 
ceeds, it  was  held  that  one  of  such  'children' 
after  acquiescing  in  such  result  for  thirty-eight 
years,  could  not  successfully  challenge  the  title 
so  conveyed  upon  the  ground  that,  at  the  date 
of  conveyance,  the  title  was  in  the  trustee;  the 
court  declaring  a  rule  much  broader  than  the 
case,  that  the  court  will,  'where  the  language  of 
a  will  is  ambiguous,  *  *  *  give  effect  to  the 
construction  placed  upon  it  by  all  the  interested 
parties." 

Annotation:    "Admissibility   of   Extrinsic   Evi- 
dence to  Aid  Interpretation  of  Will",  94  A.L.R.  26: 

p.  245 : 

"A  practical  construction  placed  on  an  ambigu- 
ous provision  of  a  will  by  the  interested  parties 
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is  admissible  in  evidence  to  aid  the  court  in  the 
construction  of  the  will." 

In  Ke  Estate  of  Daniel  Kelly,  111  Minn.  311;  225 
N.W.  150;  ()7  A.L.R.  1208,  at  pp.  1271-2,  the  Supreme 
Court  of  Minnesota  said: 

"Respondents  urge  practical  constrnction  as  an 
additional  ground  for  sustaining  the  trial  court. 
Practical  construction  of  a  will  by  the  parties 
interested  therein  has  not  been  extensively 
treated  in  reports  and  texts.  It  is,  however,  well 
recognized  and  has  been  applied  in  several  cases. 

"In  Dorrance  v.  Dorrance,  151  CCA.  IGO,  238 
Fed.  524,  Ann.  Cas.  1918B,  520,  the  court  held 
that  the  fact  that  certain  provisions  of  a  will 
had  been  accepted  as  valid  for  almost  25  years, 
while  not  controlling,  called  upon  the  court  to 
be  cautious  in  considering  a  different  conten- 
tion. 

"2  Schouler  on  Wills,  Gth  Ed.  §  841,  states: 
'The  practical  interpretation  placed  on  a  will 
by  all  parties  interested  for  a  long  period  of 
time,  will  not  be  disturbed,  except  for  most  im- 
perative reasons.' 

"In  Guilford  v.  Gardner,  180  Iowa  1210,  102 
N.W.  2()1,  the  court  said :  'If  the  construction  of 
the  devise  were  one  open  to  any  reasonable 
doubt,  the  fact  that  the  son,  the  one  person  ad- 
versely affected  by  the  condition  attached  there- 
to, survived  the  testator  more  than  two  years, 
and  never  in  his  lifetime,  so  far  as  the  record 
shows,  questioned  the  conditional  character  of 
his  title,  it  is  significant  of  the  meaning  and 
effect  of  the  testator's  language,  as  it  appeals  to 
the  ordinary  mind.' 

"In  Runyon  v.  Pond  Creek  Coal  Co.,  107  Kv. 
757,  248  S.W.  188,  the  court  said:  'In  addition, 
as  we  have  seen,  plaintiff  himself,  by  his  con- 
duct in  moving  awav  in  1896  and  makinsr  no 
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claim  to  any  cliaractor  of  interest  in  the  land 
in  controversy  for  more  tlian  fifteen  yeai's  con- 
strued the  will  as  makin«>j  the  top  of  the  ridge 
the  dividino-  line.' 

''Other  cases  are  Toulter  v.  Crawfordsville 
Trust  Co.,  45  Tnd.  App.  (54,  88  N.E.  8(15;  Jessiip  v. 
Witherbee  Real  Estate  &  Improv.  Co.,  (Jl?  Misc. 
041),  117  N.Y.  Supp.  27();  Bacon  v.  Sayre,  84 
Misc.  4()2,  147  N,Y.  Supp.  522." 
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JURISDICTION  OF  THE  COURT 

The  jurisdiction  of  the  District  Court  in  this  case 
is  based  upon  diversity  of  citizenship  (28  U.S.C.A., 
Sec.  41-1),  it  appearing  from  the  Pre-Trial  Order 
that  the  plaintiff  is  a  citizen  of  Connecticut  (Tr. 
72-3),  the  defendants  are  citizens  of  Oregon  (Tr. 
73)    and  the  matter  in   contro\'ersv   involves  real 


property  and  the  income  therefrom  which  exceeds 
in  value  the  sum  of  $3,000  (Tr.  73). 

The  jurisdiction  of  the  Circuit  Court  of  Appeals 
to  review  the  decree  of  the  District  Court  (Tr.  178) 
is  based  upon  28  U.S.C.A.,  Sec.  225,  it  being  a  final 
decision  in  the  District  Court,  a  direct  review  of 
which  may  not  be  had  in  the  Supreme  Court  under 
28  U.S.C.A.,  Sec.  345. 

STATEMENT  OF  THE  CASE 

This  is  a  suit  for  declaratory  and  equitable  re- 
lief, seekipg  a  construction  of  the  will  of  Lucy  A.  H. 
Deady,  who  died  in  Multnomah  County,  Oregon,  on 
August  29,  1923.  The  particular  property  involved 
is  a  business  site  in  downtown  Portland,  known  as 
Lot  One  (1),  Block  Two  Hundred  Twelve  (212), 
which  is  now  held  and  managed  by  the  defendant 
bank,  purporting  to  act  as  a  trustee  under  the  wall. 

The  plaintiff  claims  to  be  the  owner  in  fee  simple 
of  an  undivided  two-thirds  interest  in  the  property, 
subject  to  certain  charges,  and  asserts  that  he  is  be- 
ing wrongfully  deprived  of  the  possession  and  in- 
come therefrom,  asking,  among  other  things,  for  an 
accounting  of  the  rents  and  profits.  The  trial  court 
decided  in  plaintiff's  favor  as  to  his  interest  under 
the  will,  and  decreed  an  accounting,  but  held  that 
by  reason  of  a  stipulation  dated  October  28,  1925, 
he  is  not  entitled  to  any  of  the  income  from  the 
property  until  the  death  of  Marye  Thompson  Deady. 


Defendants  have  appealed  from  the  entire  de- 
cree, and  plaintiff  has  cross-appealed  from  that  por- 
tion of  the  decree  which  denies  him  any  right  to  the 
present  income.  Pursuant  to  stipulation  approved 
by  this  court,  plaintiff  combines  herewith  his  an- 
swering brief  as  appellee  and  his  opening  brief  as 
cross-appellant.  For  simplicity,  the  designations  in 
the  lower  court  as  "plaintiff"  and  "defendants"  are 
used  herein. 

Plaintiff  derives  his  claim  to  the  property 
through  his  deceased  mother,  Charlotte  Howell 
Dead3%  wiio  was  the  wife  of  Henderson  Brooke 
Deady.  Henderson  was  a  son  of  Lucy  A.  11.  Deady, 
the  testatrix  w^hose  will  is  in  question.  Plaintiff  con- 
tends that  by  the  will  of  Lucy,  Henderson  took  a  fee 
simple  interest  in  two-thirds  of  the  property,  which 
he  devised  to  his  widow,  Charlotte,  w^ho  in  turn  de- 
vised to  the  plaintiff.  The  defendants  contend  that 
Henderson  took  only  a  defeasible  fee  w^hich  ter- 
minated on  his  death,  and  that  his  interest  then 
passed  to  defendants,  Matthew  and  Hanover, 
nephew^s  of  Henderson  and  grandsons  of  Lucy.  For 
the  convenience  of  the  court  a  chart  of  the  family  is 
printed  herewith: 


LUCY  A.  H.  DEADY 

(died  Aug.  29,  1923) 
had  three  sons 


Edward  N.  Deady 

(died  before  Lucy) 

widow,  Mary  E. 

Deady 

(still  living) 

had  two  sons 


Henderson  Brooke  Deady 

(died  May  28,  1933) 

1st  wife,  Anialie  B.  Deady 

(divorced  in  1925) 

had  no  children 

2nd  wife,  Charlotte 

Howell  Deady 

(died  July  12,  1935) 

had  no  children  by 

Henderson,  but  one  son  by 

a  former  marriage 


Matthew  Edward  Deady 

(still  Hying — 
defendant  here) 


Hanover  Deady 

(still  living — 
defendant  here) 


Richard  Howell 

(still  living — 
plaintiff  here) 


Paul  R.  Deady 

(died  before  Lucy) 

widow,  Marye  Thomps< 

Deady 

(still  living) 

had  no  children 


The  principal  dispute  revolves  about  the  con- 
struction of  Paragraphs  3  and  7  of  Lucy's  will.  The 
entire  will  is  set  out  in  the  transcript  (pages  34,  et 
seq.)  and  is  considered  in  detail  at  a  later  point 
herein,  but  those  paragraphs  are  here  repeated: 

"Third :  Subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made,  I  give, 
devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two-thirds  of  Lot 
numbered  One  (1)  in  Block  numbered  Two 
Hundred  and  Twelve  (212)  of  the  City  of  Port- 
land, Oregon." 

"Seventh:  That  in  the  event  my  son  Hender- 
son Brooke  Deady  die  without  issue,  the  un- 
divided two-thirds  of  Lot  numbered  1  in  Block 
numbered  212,  shall  vest  in  my  grandsons  here- 
inbefore named,  and  I  give  and  devise  the  same 
to  my  said  grandsons." 
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In  this  respect,  the  plaintiff  contends  that  the 
failure  of  issue  mentioned  in  Parai!;raph  7  refers 
to  the  event  of  Henderson's  death  without  issue  prior 
to  the  death  of  the  testatrix,  and  that  since  he  sur- 
vived the  testatrix  his  fee  simple  interest  became 
absolute  and  indefeasible.  The  defendants  on  the 
other  hand,  contend  that  the  clause  must  be  taken 
to  refer  to  the  death  of  Henderson  at  any  time  with- 
out issue,  and  that  since  he  did  not  have  children 
at  the  time  of  his  death,  his  interest  was  defeated 
and  passed  to  Matthew  and  Hanover. 

Plaintiff  likewise  contends  that  Paragraphs  5  and 
6  of  the  will  are  invalid,  as  contravening  settled 
rules  of  law.  Paragraph  5  provides  for  the  accumu- 
lation of  a  certain  portion  of  the  income  from  the 
property  for  an  indefinite  period  in  a  sinking  fund 
for  the  purpose  of  retiring  the  mortgage  debt  against 
the  property;  and  Paragraph  6  imposes  a  restraint 
on  the  alienation  or  incumbrance  of  the  property 
for  the  absolute  period  of  25  years.  Plaintiff  like- 
wise contends  that  no  valid  trust  was  created  by  the 
will,  and  hence  the  possession  of  the  bank  as  pur- 
ported trustee  under  the  will  is  utterly  wrongful. 
With  respect  to  the  stipulation  of  October  28,  1925, 
on  the  basis  of  which  the  trial  court  denied  to  the 
plaintiff  any  right  to  the  present  income  during  the 
life  of  Marye,  plaintiff  contends  that  there  is  nothing 
in  that  stipulation  to  prevent  the  residue  of  the  in- 
come, after  the  payment  of  the  charges,  from  follow- 
ing the  ownership  of  the  property. 


Defendants  have  urged  (Br.  p.  7)  that  the  in- 
validity of  Paragraphs  5  and  6  is  immaterial  unless 
the  plaintiff  first  establishes  that  he  has  an  interest 
in  the  property.  This  argument  completely  begs  the 
question,  however,  for  the  fact  of  the  invalidity  is 
itself  of  considerable  weight  in  determining  the 
proper  construction  to  be  given  to  the  will.  Plaintiff 
contends  that  because  the  principal  features  of 
Lucy's  plan  of  disposition  cannot  be  legally  carried 
out,  and  since  those  elements  are  so  closely  inter- 
woven with  the  rest,  the  entire  plan  as  to  this  prop- 
erty must  fail,  and  under  the  residuary  clause  (Par. 
12)  Henderson  would  take  two-thirds  in  fee  and 
Matthew  and  Hanover  would  each  take  one-sixth, 
thus  reaching  the  same  result  in  the  end  as  under 
the  construction  of  paragraph  7  for  which  we  con- 
tend. 

Before  considering  these  arguments  in  detail,  we 
set  forth  here  a  summary  of  the  pertinent 

PROPOSITIONS  OF  LAW 

I. 

In  the  construction  of  an  Oregon  will  devising 
real  property  located  in  Oregon,  a  federal  court 
sitting  in  Oregon  must  follow  the  Oregon  law.  If 
the  state  court  has  not  passed  directly  on  the  ques- 
tion, the  federal  court  must  attempt  to  determine 
what  the  state  law  would  be  if  the  question  were 
presented,  by  applying  the  principles  which  the  state 


court  would  have  applied — there  being  no  "federal 
common  law." 

Barber  us.  Pittsburgh,  166  U.  S.  83, 17  S.  Ct.  488. 

Clarke  vs.  Clarke,  178  U.  S.  186,  20  S.  Ct.  873. 

Erie  Railway  us.  Tompkins,  304  U.  S.  64,  58 
S.  Ct.  817. 

II. 

In  construing  a  will,  it  is  not  simply  the  inten- 
tion of  the  testatrix,  but  the  expressed  intention,  as 
gathered  from  the  words  used,  which  governs. 

Stubbs  us.  Abel,  114  Ore,  610,  619;  233  Pac.  852. 

Boren  us.  Reeues,  73  Ind.  App.  604;  123  N.  E. 
359,  360. 

Painter  us.  Hirschberger,  340  Mo.  347,   100 
S.  W.  2d  532. 

Consequently,  where  technical  words  are  used,  or 
words  which  have  a  settled  legal  significance,  they 
will  normally  be  given  their  technical  meaning,  es- 
pecially when  the  instrument  is  obviously  prepared 
by  a  skilled  draftsman. 

Fowler  us.  Diihme,  143  Ind.  248;  42  N.  E.  623, 

626. 
69  C.J.  76,  Wills,  Sec.  1129. 

III. 

Even  the  expressed  intent  of  the  testatrix  will  not 
be  given  effect,  however,  if  that  intention  offends 
against  public  policy  or  some  positive  rule  of  law. 
And  where  such  a  rule  of  law  operates  to  defeat  in- 
tent, the  will  must  be  interpreted  in  the  first  instance 


as  if  the  rule  did  not  exist,  and  then  to  the  provision 
so  construed  the  rule  must  be  "remorselessly  ap- 
plied." 

Closset  us.  Burfchaell  112  Ore.  585,  601;  230 
Pac.  554. 

Matter  of  Wilcox,  194  N.  Y.  288;  87  N.  E.  497. 

Gray  on  Perpetuities  (3rd  Ed.)  Sec.  629. 

IV. 

It  is  a  well  recognized  rule,  in  this  state  embodied 

in  statute,  that  where  an  estate  in  fee  is  given  in  one 

clause  of  a  will,  the  estate  thus  granted  cannot  be 

taken  away  or  diminished  by  any  "subsequent  vague 

or  general  expression  of  doubtful  import,"  but  the 

intent  to  debase  the  fee  must  clearly  appear  from  the 

will. 

"A  devise  of  real  property  shall  be  deemed 
and  taken  as  a  devise  of  all  the  estate  or  interest 
of  the  testator  therein  subject  to  his  disposal,  un- 
less it  clearly  appears  from  the  will  that  he  in- 
tended to  devise  a  less  estate  or  interest;"  0.  C. 
L.  A.,  Sec.  18-603  (italics  supplied). 

"The  term  'heirs'  or  other  words  of  inheri- 
tance, shall  not  be  necessary  to  create  or  convey 
an  estate  in  fee  simple:  and  any  conveyance  of 
any  real  estate  hereafter  executed  shall  pass  all 
the  estate  of  the  grantor,  unless  the  intent  to  pass 
a  less  estate  shall  appear  by  express  terms,  or 
be  necessarilv  implied  in  the  terms  of  the  grant." 
O.  C.  L.  A.,  Sec.  70-105. 

Irvine  vs.  Irvine,  69  Ore.  187,  190;  136  Pac.  18. 

Imhrie  vs.  Hartrampf,  100  Ore.  589,  595;  198 
Pac.  521. 


V. 

The  provision  in  Paragraph  5  of  the  will  for  the 
accumulation  of  a  portion  of  the  income  for  an  in- 
definite period  in  a  sinking  fund  for  the  payment 
of  the  mortgage  indebtedness,  and  likewise  the 
twenty-five-year  restriction  on  alienation  or  encum- 
brance in  Paragraph  6,  are  void  as  violating  the  rule 
against  perpetuities,  the  rule  against  accumulations 
and  the  rule  against  restraints  on  alienation. 

Closset  vs.  BurtchaeU,  112  Ore.  585;  230  Pac. 
554. 

Friswold  vs.  U.  S.  Nat'l  Bank,  122  Ore.  246; 
257  Pac.  818: 

*'  'Where  it  is  apparent  from  the  words  of  the 
will  that  the  dominant  purpose  of  the  testator 
is  to  devise  a  fee  simple  estate,  and  the  subse- 
quent language  indicates  merely  a  subordinate 
intent  to  strip  the  estate  thus  given  of  one  or 
more  of  its  inherent  attributes,  the  law  will  hold 
that  this  cannot  be  done;  and  the  fee  simple 
estate  passes  to  the  devisee  with  all  of  its  in- 
herent qualities'." 

41  Am.  Jur.  89  et  seq.,  108  et  seq.;  Perpetuities, 
Sees.  44  et  seq.,  66  et  seq. 

48  C.  J.  989,  Perpetuities,  Sec.  80. 

69  C.  J.  661-664,  Wills,  Sees.  1758-1762. 

VI. 

Where  provisions  in  a  will  are  so  closely  inter- 
woven that  the  invalid  features  cannot  be  separated 
from  the  valid  ones  without  seriously  upsetting  the 
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general  testamentary  scheme,  the  entire  plan  of  dis- 
tribution will  be  held  invalid. 

69C.  J.  117,  Wills,  Sec.  1159. 

28  R.  C.  L.,  358-9,  Wills,  Sec.  360. 

Reid  vs.  Voorhees,  216  111.  236;  74  N.  E.  804; 
3  Ann.  Cas.  946. 

VII. 

At  common-law  a  gift  over  on  death  without  issue 
was  construed  to  mean  indefinite  failure — that  is, 
the  extinction  of  the  first  taker's  line  of  descendants 
at  any  time  in  the  future.  Under  this  construction 
the  limitation  created  a  remainder  after  an  estate  in 
fee  tail. 

Barber  vs.  Pittsburgh  Railway,  166  U.  S.  83, 17 
Sup.  Ct.  488,  41  L.  Ed.  925,  935. 

11  R.  C.  L.  481,  Executory  Interest,  Sec.  19, 
Note  13 

28  R.  C.  L.  259,  Wills,  Sec.  231,  Note  10. 

69  C.  J.  308,  Wills,  Sec.  1331,  Note  87. 

Warren,  Gifts  Over  on  Death  Without  Issue, 
39  Yale  Law  Journal  332. 

"An  executory  devise  to  take  effect  only  upon 
an  indefinite  failure  of  issue  is  void  under  the  rule 
against  perpetuities." 

Imbrie  vs.  Hartrampf,  100  Ore.  589,  599;  198 

Pac.  521. 
3L.R.A.  (N.S.)  1144. 
19  A.  J.  581,  Estates  Sec.  124. 
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VIII. 

The  weight  of  authority,  recognized  as  such  by 
the  Oregon  Supreme  Court,  is  to  the  effect  that  a 
gift  over  on  death  without  issue  refers  to  the  death 
of  the  first  taker  within  the  lifetime  of  the  testator, 
unless  a  different  intent  appears  from  the  context 
of  the  Will. 

28  R.  C.  L.,  Wills,  Sec.  231 : 

"It  is  the  general  rule  that  where  property  is 
devised  to  one  with  a  provision  for  a  gift  over  in 
case  of  the  death  of  the  legatee  or  devisee  with- 
out issue,  or  without  having  surviving  issue,  the 
event  referred  to  is  death  without  issue  during 
the  lifetime  of  the  testator," 

Love  u.  Walker,  59  Ore.  95,  107: 

"The  rule  of  construction  prevailing  in  most 
states  of  the  Union  is  that  a  devise  of  a  fee, 
coupled  with  a  condition  that  if  the  devisee  die 
without  issue  the  estate  is  to  go  to  others,  means 
dying  without  issue  in  the  lifetime  of  the  testa- 
tor unless  a  different  intention  is  manifest 
from  the  context  of  the  Will." 

Imbrie  v.  Hartrampf,  100  Ore.  589,  599;  198 
Pac.521. 

(Quoting  the  following  with  approval  from  Ann. 

25  L.  R.  A.  (N.  S.)  1045, 1059-1063) : 

"It  is  well  settled  that  where  the  terms  of  the 
will  indicate  an  intention  that  the  primary  de- 
visee shall  take  the  fee  on  the  death  of  the 
testator,  coupled  with  a  devise  over  in  case  of 


12 

his  death  without  issue,  the  words  refer  to  a 
death  without  issue  during  the  life  of  the  testa- 
tor; and  where  the  primary  devisee,  surviving 
the  testator,  takes  an  absolute  estate  in  fee  sim- 
ple, this  rule  of  construction  is  adopted  in  order 
to  avoid  repugnancy,  and  because  the  law  favors 
the  vesting  of  estates  at  the  earliest  possible 
moment,  in  the  absence  of  a  clear  manifestation 
of  the  intention  of  the  testator  to  the  contrary: 
Taruell  v.  Smith,  125  Iowa,  388  (101  N.  W.  118). 

"Where  a  bequest  is  direct  and  immediate, 
and  nothing  else  appears  to  aid  in  the  interpreta- 
tion, the  law  inclines  to  construe  'die  without 
issue  as  meaning  the  death  of  the  legatee  with- 
out issue  in  the  testator's  lifetime:  Birney  v. 
Richardson,  5  Dana  (Ky.)  424.  *  *  * 

"So,  also,  in  Washbon  v.  Cope,  144  N.  Y.  287 
(39  N.  E.  388) ,  it  is  said  that  the  rule  is  well  settled 
that  where  a  devise  or  bequest  over  to  third  per- 
sons is  dependent  upon  death  without  issue  or 
without  children,  the  death  referred  to  is  death 
in  the  lifetime  of  the  testator."  (Italics  Supplied) 

IX. 

The  following  are  representative  of  the  great 
number  of  cases  which  follow  the  substitutional 
rule  and  construe  the  gift  over  to  take  effect  only  if 
the  first  taker  dies  without  issue  during  the  lifetime 
of  the  testator 

Wallace  us.  Stone  Co.,  76  Fed.  (2d)  269,  271 
(3rdCir.). 

First  Nat'l.  Bank  of  Covington  vs.  DePauw, 
86Fed.  722,  724(7thCir.). 
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Darrow  vs.  Florence,  206  Ala.  675;  91  So.  606, 

607. 
Lawlor  us.  Holohan,  70  Conn.  87;  38  A.  903, 

904. 
Fowler  us.  Duhme,  143  Ind.  248;  42  N.  E.  623, 

627. 
QuilUam  vs.  Union  Tr.  Co.,  194  Ind.  521;  142 

N.E.214,217. 

Blain  vs.  Dean,  160  Iowa  708;  142  N.  W.  419, 
421-422. 

Prewitt  vs.  Prewitt,  178  Kv.  346;  198  S.  W.  924, 
925. 

Lumpkin  vs.  Lumpkin,  108  Md.  470,  70  A.  238, 
25L.  R.  A.  (N.  S.)  1063. 

Palmer  vs.  French,  326  Mo.  710;  32  S.  W.  (2d) 
591. 

Davis  vs.  Davis,  107  Neb.  70;  185  N.  W.  442. 

Snyder  vs.  Taylor,  88  N.  J.  Eq.  513,  103  A.  396, 
398. 

Washbon  vs.  Cope,  144  N.  Y.  287,  39  N.  E.  388, 
391. 

In  re  Seivald's  Est.,  281  Pa.  483,  127  A.  63. 

Steere  vs.  Phillips,  61  R.  I.  232,  200  A.  970,  972. 

Scruggs  vs.  May  berry,  135  Tenn.  586, 188  S.  W. 
207,  209-10.  ' 

In  re  Gulstines  Est.,  166  Wash.  325;  6  Pac. 
(2d)  628,  631. 

In  re  Caldwell's  Will,  205  Wis.  587,  238  N.  W. 
367,  368. 

X. 

As  a  corollary  to  the  substitutional  rule,  it  is  held 
that  where  a  remainder  is  created  after  a  life  estate. 
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and  the  remainder  is  subject  to  a  limitation  over  in 
case  the  remainder-man  should  die  without  issue, 
the  remainder-man  takes  an  absolute  fee  if  he  sur- 
vives the  life  tenant. 

Boijnfon  vs.  Boijnion,  26G  Mass.  454;  165  N.  E. 
489,491. 

FAvari  vs.  Dal  by,  319  Mo.  108;  5  S.  W.  (2d) 
428,  434. 

Davis  vs.  Scharf,  99  N.  J.  Eq.  88;  133  A.  197. 

Flo  res  vs.  Degarza,  44  S.  W.  (2d)  909  (Tex.). 

Wolf  vs.  Van  Nostrand,  2  N.  Y.  43(1 

XL 

If  Henderson  had  predeceased  the  testatrix,  with- 
out leaving  issue,  the  devise  to  him  would  have 
lapsed,  since  the  Oregon  Lapse  Statute  applies  only 
where,  the  devisee  leaves  lineal  descendants.  His 
share  would  therefore  have  gone  to  Matthew  and 
Hanover  by  way  of  intestate  succession,  rather  than 
under  the  terms  of  the  Will,  and  it  w^ould  have  been 
freed  from  all  the  restrictions  and  charges  of  the 
Will. 

"When  any  estate  shall  be  devised  to  any 
child,  grandchild,  or  other  relative  of  the  testator, 
and  such  devisee  shall  die  before  the  testator, 
leaving  lineal  descendants,  such  descendants 
shall  take  the  estate,  real  and  personal,  as  such 
devisee  would  have  done  in  case  he  had  survived 
the  testator."  O.  C.  L.  A.  Sec.  18-604. 

"When  any  person  shall  die  seized  of  any 
real  propert}^  or  any  right  thereto,  or  entitled 
to  any  interest  therein,  in  fee  simple,  or  for  the 
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life  of  another,  not  having  lawfully  devised  the 
same,  such  real  property  shall  descend  subject 
to  his  debts,  as  follows:  (1)  in  ecjual  shares  to 
his  or  her  children,  and  to  the  issue  of  any  de- 
ceased child  by  right  of  representation;  and  if 
there  be  no  child  of  the  intestate  living  at  the 
time  of  his  or  her  death,  such  real  property  shall 
descend  to  all  his  or  her  other  lineal  descend- 
ants."   O.  C.  L.  A.  Sec.  16-101. 

XII. 

A  power  of  appointment  may  be  validly  exercised 
by  a  document  executed  prior  to  the  actual  creation 
of  the  power,  if  the  intent  to  do  so  clearly  appears. 

Title  Guaranty  Trust  Co.  vs.  FAmugh,  184  N.  Y. 
S.  351. 

Stone  vs.  Forbes,  189  Mass.  163,  168;  75  N.  E. 

141. 
41  Am.  Jur.  833-5,  Powers,  Sees.  40-42. 
49  C.  J.  1284,  Powers,  Sec.  lOG. 

This  result  is  sometimes  reached  by  the  doctrine 
of  incorporation  by  reference,  even  in  jurisdictions 
which  ordinarily  say  that  a  power  lapses  on  the 
death  of  the  donee  prior  to  that  of  the  donor. 

In  re  Fowles  Will,  222  N.  Y.  222;  118  N.  E.  611, 

612-13. 
Matter  of  Piffard,  111  N.  Y.  410;  18  N.  E.  718; 
2  L.  R.  A.  193. 

XIII. 

Although  no  particular  form  of  words  is  neces- 
sary to  the  creation  of  a  trust,  there  must  at  least  be  a 
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manifested  intention  that  the  one  alleged  to  be  a 
"trustee"  should  take  title  to  certain  property  and 
hold  it  for  the  benefit  of  another  The  mere  use  of 
the  word  "trustee"  is  not  of  itself  sufficient  to  create 
a  trust  or  to  indicate  that  a  trust  was  intended. 
Scott  on  Trusts,  Sec.  24. 

The  fee  title  and  ownership  of  real  property  of 
a  decedent  passes  immediately  on  his  death  to  his 
heirs  or  devisees  subject  only  to  the  payment  of  the 
debts  of  the  deceased  and  the  right  of  the  personal 
representative  to  possession  for  the  purpose  of  ad- 
ministration. 

D'Arcij    vs.    Snell    162  Ore.  351,  364;  91    P 
2d  537. 

XIV. 

Parol  evidence  of  the  acts  or  declarations  of  a 
testatrix  are  not  admissible  to  explain,  modify  or 
vary  the  construction  of  a  testament  or  to  determine 
the  nature  or  extent  of  the  interest  devised. 

Hansen  vs.  Ore.  Humane  Society,  142  Ore.  104, 
118;  18  P.  2d,  1036. 

Re  Estate  of  Hodgin,   110  Ore.  381;   221  Pac. 
169. 

Closset  vs.  Burtchaell,  112  Ore.  585;  230  Pac. 
554. 

Stubls  vs.  Abel  114  Ore.  610;  233  P.  852. 

Sautes  vs.  Sitver,  118  Ore.  96;  245  Pac.  1069. 

Anno.  94  A.  L.  R.  26,  269: 
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"Since  the  nature  or  extent  of  the  estate  or  in- 
terest devised  is  determined  l)v  the  legal  effect 
of  the  language  of  the  will,  this  question  must 
be  determined  by  the  process  of  construction 
according  to  established  legal  principles,  and  evi- 
dence of  the  testator's  declarations  of  intention 
is  not  admissible  to  show  the  character  or 
quantum  of  estate  intended  to  be  devised." 

XV. 

(A)  Evidence  of  the  practical  construction  of  a 
wdll  by  the  interested  parties,  if  admissible  at  all, 
may  be  received  only  when  the  will  is  clearly  am- 
biguous. 

Campbell  us.  Fowler,  226  Kv.  548, 11  S.W.  (2d) 
423,  428. 

Eagen  us.  Commissioner,  43  F.  (2d)  881,  71 
A.  L.  R.  863  (5Cir.). 

Bishop  us.  Howarth,  59  Conn.  455,  22  A.  432. 

(B)  When  practical  construction  is  admissible, 
it  is  not  for  the  purpose  of  showing  the  testator's 
intent,  but  rather  because  the  construction  has  be- 
come independently  binding  on  the  parties  for  some 
reason.  In  all  the  cases  of  this  type  there  are  some 
one  or  more  of  the  following  factors  present : 

(1)  The  property  of  the  decedent  has  been  di- 
vided and  entirely  distributed  according  to  a  cer- 
tain construction  of  the  will,  and  all  parties  have 
acquiesced  for  a  considerable  length  of  time. 

(2)  There  has  been  a  specific  agreement  of  the 
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parties  to  a  certain  plan  of  distribution.  If  this  is  of 
the  nature  of  a  family  settlement,  the  courts  will  go 
to  some  lengths  to  uphold  it. 

(3)  The  parties  have  disposed  of  the  property 
among  themselves  or  to  outsiders,  on  the  assumption 
of  ownership,  so  that  if  the  plan  is  upset,  the  prop- 
erty rights  of  third  parties  would  be  affected. 

(4)  The  person  against  whom  the  construction 
is  offered  was  himself  a  party  to  that  construction, 
so  that  it  comes  within  the  nature  of  an  admission. 

Anno.  67  A.  L.  R.  1272. 
Anno.  94  A.  L.R.  26,  245. 

CONSTRUCTION   OF   "DEATH   WITHOUT 

ISSUE" 

As  was  pointed  out  by  the  trial  court  (Tr.  44), 
controversies  innumerable  have  been  waged  over 
the  words  "die  without  issue",  and  the  construction 
of  the  phrase  has  changed  with  the  time,  the  juris- 
diction, the  statutory  background  and  public  policy. 
In  the  course  of  decisions,  at  least  four  lines  of  ap- 
proach have  evolved  for  determining  the  effective 
date  of  the  gift  over  in  the  limitation  "A  to  R,  and 
if  R  dies  without  issue,  over  to  C." 

Indefinite  Failure. 

At  common  law  there  was  a  presumption  that 
such  a  limitation  refers  to  indefinite  failure — i.  e. 
the  gift  over  takes  effect  if  R's  line  runs  out  at  any 
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time  in  the  future.  This  view  created  an  estate  tail 
in  B  with  a  remainder  over  to  C.  Prior  to  the  Stat- 
ute of  Uses  (1536)  and  the  Statute  of  Wilis  (1540) 
such  a  construction  was  necessary,  because  there 
was  no  such  thing  as  an  executory  devise,  and  the 
gift  over  liad  to  be  construed  as  a  remainder  in 
order  to  be  good  at  all.  This  construction  moreover 
harmonized  with  the  strong  emphasis  on  family 
lines  prevalent  in  England  at  thai  time,  under 
which  an  extensive  system  of  entailment  had 
grown  up. 

After  the  enactment  of  the  Statute  of  Uses  and 
the  Statute  of  Wills,  an  executory  devise  was  per- 
mitted, but  concurrently  the  rule  against  perpetui- 
ties developed,  under  which,  if  the  gift  over  took 
effect  as  an  executory  interest  on  an  indefinite  fail- 
ure, it  would  be  void  for  remoteness.  The  rule 
against  perpetuities  did  not  prohibit  interests  after 
a  fee  tail,  however,  for  the  estate  tail  could  always 
be  barred  by  the  "common  recovery",  so  the  con- 
struction continued  to  be  as  a  remainder  after  an 
estate  tail,  based  on  indefinite  failure. 

In  this  country  a  number  of  jurisdictions  still 
retain  the  common-law  meaning,  in  the  absence  of 
words  indicating  a  contrary  intent,  while  a  number 
have  rejected  it  in  favor  of  some  form  of  a  definite 
failure  construction,  and  at  least  28  states  have  en- 
acted the  definite  failure  construction  into  statute. 
(See  Warren,  Gifts  Over  on  Death  Without  Issue,  39 
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Yale  Law  Journal  332;  Restatement  Property,  Sec. 
26G,  Special  Note). 

As  pointed  out  above  (Proposition  No.  VII,  supra. 
Page  10),  if  this  clause  is  given  its  settled  common- 
law  meaning,  the  gift  over  would  be  void  for  remote- 
ness, because  there  is  no  assurance  that  it  would 
take  effect  within  the  period  permitted  by  the  rule 
against  perpetuities.  In  that  event,  obviously  Hen- 
derson's estate  would  be  absolute. 

Definite  Failure 

Under  the  definite  failure  rule,  the  limitation  is 
construed  so  that  the  gift  over  takes  effect,  if  at  all, 
on  some  definite  date,  rather  than  on  the  failure  of 
the  line  at  any  future  time.  As  pointed  out  above, 
where  this  rule  has  been  adopted  it  is  generally  by 
means  of  statute.  In  the  field  of  property  law,  it  is 
axiomatic  that  "it  is  better  that  the  rule  be  settled, 
than  that  it  be  settled  right";  and  the  courts  are  slow 
to  upset  property  rights  by  changing  settled  rules, 
feeling  that  such  changes  are  better  left  to  the  legis- 
lature. 

Frequently,  though  not  necessarily,  in  states 
which  have  not  adopted  the  substitutional  rule,  the 
gift  over  is  held  to  take  effect  on  the  death  of  the 
first  taker.  Thus  C  would  take  if  B  dies  without  issue 
living  at  the  time  of  his  death,  no  matter  when  B's 
death  occurred. 

It  is  not  essential  to  the  definite  failure  rule,  how- 
ever, that  it  refer  to  the  death  of  the  first  taker — any 
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definite  date  will  suffice.  Thus  the  gift  over  may 
take  effect  upon  the  death  of  the  first  taker  without 
issue  prior  to  his  attaining  a  certain  aye.  The  sub- 
stitutional rule  itself  is  a  means  for  ascertainini?  a 
definite  date,  and  is  applied  in  many  of  the  jurisdic- 
tions in  which  the  preference  for  definite  faihire 
exists  either  by  statute  or  decision. 

Substitutional  Rule 

Under  the  substitutional  rule,  one  or  the  other  of 
the  alternative  limitations  takes  effect  at  the  death 
of  the  testator.  Thus  if  B  dies  without  issue  prior 
to  the  death  of  A,  C  takes  absolutely  upon  A's  death. 
On  the  other  hand,  if  B  outlives  A,  he  takes  absolutely 
upon  A's  death  whether  or  not  he  subsequently  dies 
without  issue.  The  clause  is  construed  to  mean 
"death  without  issue  in  the  lifetime  of  the  testator," 
and  C  is  substituted  for  B,  if  at  all,  upon  the  death  of 
A.  It  is  believed  that  this  construction  is  followed 
by  the  weight  of  authority  in  the  absence  of  lan- 
guage clearly  indicating  a  contrary  intent. 

(Propositions  Nos.  VIII  and  IX,  supra,  Pages  11 
and  12.) 

A  number  of  reasons  have  been  given  by  the 
courts  in  explaining  the  preference  for  the  substi- 
tutional construction.  In  the  first  place,  it  provides 
a  definite  date,  in  those  jurisdictions  where  definite 
failure  is  established,  and  removes  all  uncertainty 
as  to  the  time  when  the  gift  over  is  to  take  effect.  In 
the  second  place,  it  gives  effect  to  the  policy  of  the 
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law  in  favor  of  the  early  vesting  of  estates,  because 
the  devise  vests  completely  when  the  Will  first 
speaks. 

Furthermore,  the  substitutional  construction  is 
most  likely  to  be  in  accord  with  the  testator's  actual 
intent,  because  it  avoids  any  suggestion  of  repug- 
nancy. When  a  testator  gives  an  absolute  fee  in  one 
clause,  he  is  not  likely  to  turn  around  and  take  it 
away  in  another,  and  he  will  not  be  presumed  to 
have  done  so  unless  the  intent  clearly  appears. 

Again,  there  is  a  strong  presumption  that  a  testa- 
tor intends  to  prevent  a  lapse  in  his  disposition,  as 
would  usually  happen  if  a  devisee  predeceased  the 
testator.  Consequently  it  is  presumed  that  this  clause 
was  designed  to  avoid  a  lapse  by  giving  the  property 
to  another  if  the  first  taker  predeceased  the  testator. 
It  is  pointed  out  subsequently  that  this  reason  fur- 
nishes a  very  convincing  argument  for  the  substitu- 
tional construction  in  the  present  case. 

Intermediate  Date  Rule 
There  is  a  further  rule,  as  a  phase  of  the  definite 
failure  construction,  which  has  been  adopted  in  some 
of  the  jurisdictions  which  do  not  follow  the  sub- 
stitutional construction — namely:  If  there  is  any 
intermediate  date,  between  the  death  of  the  testator 
and  the  death  of  the  devisee,  which  can  fairly  be 
found,  it  will  be  used  in  preference  to  the  death  of 
the  devisee;  and  if  there  are  several  possible  inter- 
mediate dates,  the  earliest  date  which  will  vest  the 
estate  indefeasibly  is  preferred. 
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This  rule  again  gives  effect  to  the  policy  of  the 
law  in  favor  of  early  vesting,  and  it  likewise  enables 
the  courts  to  determine  from  the  Will  as  a  whole 
whether  there  w^as  any  particular  date  deemed  by 
the  testator  to  be  crucial  to  the  plan  he  had  in  mind. 

In  the  present  case,  it  is  possible  that  such  an 
intermediate  date  might  have  been  found  in  the 
twenty-five-year  restraint  on  alienation  in  Para- 
graph 6  of  the  Will.  However,  since  that  restraint 
is  void,  there  is  no  valid  intermediate  date  which 
could  be  used. 

THE  OREGON  CASES 
Rowland  v.  Warren,  10  Ore.  129. 

Here  the  will  provided:  "I  further  will  that  if  my 
daughters,  Martha  Ann  and  Mary  E.  Hambree,  die 
without  children  the  land  shall  revert  back  to  my 
other  heirs." 

Mary  survived  the  testator  and  died  leaving 
children.  The  court  properly  held  that  regardless  of 
whether  she  took  a  fee  simple  or  a  fee  simple  con- 
ditional the  contingency  did  not  happen  and  a  pur- 
chaser from  her  at  judgment  sale  took  absolute  title. 
Hence  the  case  could  not  and  did  not  decide  anything 
as  to  the  meaning  of  "die  without  issue." 

Buchanan  v.  Schnlderman,  11  Ore.  150;  1  Pac. 
899. 

Here  the  w^ill  provided  for  a  life  estate  in  the 
testatrix'  tw^o  daughters  with  contingent  remainders 
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to  the  children  of  each  daughter  "or  in  case  of  the 
death  of  either  of  said  daughters,  without  issue,  then 
the  children  of  the  other  daughter  to  take  all  of  the 
same  *  *  *." 

The  only  question  in  the  case  was  whether  or 
not  such  a  limitation  was  void  as  contrary  to  the  rule 
against  perpetuities  No  question  of  the  meaning  of 
death  without  issue  was  or  could  be  involved  be- 
cause the  estate  given  to  the  daughters  was  not  a  fee 
simple  subject  to  an  executory  limitation,  but  it  was 
merely  a  life  estate,  and  the  limitation  above  set  out 
merely  operated  to  prevent  a  reversion  in  the  event 
one  of  the  contingent  remainders  should  fail  for 
lack  of  children  living  at  the  death  of  the  life  tenant. 
In  other  words,  it  was  only  a  question  of  cross  re- 
mainders and  not  a  question  of  cutting  dow^n  a  fee. 
Shadden  u.  Hembree,  17  Ore.  14;  18  Pac.  572. 

The  will  here  set  up  a  life  estate  in  the  testator's 
wife,  remainder  to  his  son  Henry  L.  Hembree  "ex- 
cept as  herein  provided".  Thereafter  in  the  sixth 
clause  of  the  will  the  testator  provided: 

"  'Sixth.  It  is  my  will  that  in  the  event  that 
my  beloved  wife  and  son,  Henry  M.  Hembree, 
shall  die  before  my  son  shall  become  twenty-one 
years  of  age,  that  it  is  my  will  that  my  real  estate 
shall  descend  to  my  nephew,  Frank  M.  Shadden, 
and  in  the  event  mentioned,  I  do  so  will  and  be- 
queath the  same  to  him". 

The  court  held  that  upon  the  son  surviving  the 
wife,  he  took  an  absolute  fee  simple  and  that  the 
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heirs  of  the  nephew  had  no  interest  in  the  property. 

With  regard  to  the  rule  that  where  a  definite 

failure  of  issue  is  intended,!  death  prior  to  that  of 

the  testator  is  presumed  to  be  referred  to,  the  court 

states : 

"*  *  *  such  is  the  settled  rule  where  other  parts 
of  the  will,  aside  from  the  words  of  absolute  gift, 
followed  by  a  gift  over  in  case  of  death,  or  death 
without  issue,  do  not  indicate  a  contrary  inten- 
tion." 

The  court  here  ruled  that  by  the  creation  of  a 
prior  life  estate  in  the  wife  giving  her  the  use,  con- 
trol and  management  of  the  property,  if  she  re- 
mained a  widow,  the  testator  intended  the  death  of 
the  son  without  issue  to  refer  to  his  death  prior  to 
that  of  the  widow. 

Therefore,  while  the  case  is  merely  a  dictum  for 
the  points  here  at  issue,  it  is  noteworthy  that  in  so 
ruling  the  Oregon  court  adhered  to  the  corollary  of 
the  general  rule  which  is  applied  where  there  is  a 
prior  life  estate  created  in  the  will  with  a  remainder 
in  fee  subject  to  a  limitation  over  in  case  the  re- 
mainderman should  die  without  issue;  that  is,  the 
courts  construe  the  will  in  such  a  case  as  giving  to 
the  remainderman  an  absolute  fee  at  the  earliest 
moment  when  he  is  given  the  right  to  possession, 
control,  and  freedom  to  sell  or  encumber  a  present 
interest  and  enjoyment  in  the  property,  towit,  im- 
mediately upon  the  death  of  the  life  tenant.  This  is 
a  corollary  to  the  settled  rule  that  where  there  is  no 


26 


prior  life  estate  a  death  of  the  first  taker  prior  to 
the  death  of  the  testator  is  intended  where  there  is 
a  limitation  over  upon  death  of  the  first  taker  with- 
out issue.  And  it  is  noteworthy  that  this  corollary  is 
laid  down  by  the  same  courts  which  adhere  to  the 
settled  rule  in  situations  such  as  involved  in  the 
present  case. 

(Proposition  No.  X,  supra,  P.  13.) 

Love  V.  Walker,  59  Ore.  95;  115  Pac.  296. 

By  his  will  the  testator  gave  his  son,  Green  C. 
Love,  one  of  the  six  equal  shares  in  his  estate  and 
then  provided  by  codicil,  as  follows: 

"Third,  I  hereby  will,  decree  and  declare  that 
the  devise  or  legacy  in  my  said  will,  to  my  son. 
Green  C.  Love,  shall  be  for  his  sole  and  separate 
use,  independent  of  his  wife,  at  all  times,  and 
that  in  case  of  his  death  without  lawful  issue, 
born  alive  and  living  at  the  time  of  his  death, 
then  the  said  devise  or  legacy  to  him  shall  belong 
and  go  to  the  remaining  devicees  of  my  said  will 
in  proportion  as  they  hold  of  the  shares  or  parts 
of  my  said  will." 

The  court  held  that  by  reason  of  the  fact  that 
this  provision  occurred  in  a  codicil  the  testator  must 
have  to  some  extent,  intended  to  revoke  his  former 
gift,  and  that  Green  C.  Love  should  be  entitled  only 
to  a  life  estate  with  a  remainder  over  in  his  issue 
living  at  the  time  of  his  death.  The  court,  however, 
points  out: 

"The  rule  of  construction  prevailing  in  most 
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states  of  the  Union  is  that  a  devise  of  a  fee, 
coupled  with  a  condition  that  if  the  devisee  die 
w^ithoLit  issue  the  estate  is  to  go  to  others,  means 
dying  without  issue  in  the  lifetime  of  the  testator, 
unless  a  different  intention  is  manifest  from  the 

context  of  the  will." 

•     •     •     • 

"If,  after  giving  a  fee  to  plaintiff,  the  will  had 
also  included  the  third  clause  of  the  codicil,  it  is 
possible  that  a  presumption  might  be  invoked 
that  the  condition  of  dying  without  living  issue 
w^ould  be  construed  to  mean  the  death  of  plain- 
tiff before  that  of  the  testator,  so  that  on  the 
happening  of  the  latter  event  the  absolute  estate 
would  have  become  vested  in  Green  C.  Love  of 
which  he  could  not  have  been  deprived  on  ac- 
count of  any  failure  of  issue  him  surviving.  But, 
however  this  may  be,  the  legal  principle  thus 
adverted  to  can,  in  our  opinion,  have  no  applica- 
tion to  the  case  at  bar,  for  in  so  far  as  the  codicil 
conflicts  with  the  will  it  is  the  last  expression 
of  a  testamentary  disposition  of  property,  re- 
voking the  will  to  the  extent  of  the  disagreement 
in  their  provisions  and  preventing  a  construc- 
tion of  their  terms  with  reference  to  each  other." 
(59  Ore.  107-108) 

It  should  also  be  noted  that  Mr.  Justice  Burnett 
delivered  a  dissenting  opinion,  ruling  that  since  the 
son  survived  the  period  for  distribution,  he  should 
then  be  entitled  to  take  the  property  absolutely.  And 
it  is  noteworthy  that  as  to  personal  property,  of 
which  there  is  no  transfer  of  title  until  time  of  dis- 
tribution, this  rule  of  limiting  the  devise  over  to  the 
death  of  the  first  taker  prior  to  the  period  of  dis- 
tribution is  an  exact  corolhiry  with  the  rule  limiting 
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the  devise  over  in  the  case  of  real  property  to  his 
death  prior  to  that  of  the  testator. 

Kaser  v.  Kaser,  68  Ore.  153;  187  Pac.  187. 

Here  the  sole  question  was  whether  or  not  the 
plaintiff  had  any  interest  in  the  personal  property 
of  the  testator's  estate  after  the  determination  of  the 
defendant's  life  interest  in  the  property.  By  his  will 
the  testator  provided  first,  a  life  estate  for  his  wife; 
second,  that  upon  her  death  his  property  should  be 
divided  between  his  children,  and 

"The  third  clause  of  the  will  is  the  paragraph 
the  meaning  of  which  is  doubtful  It  is  there 
stated:  'In  the  event  that  any  of  my  children 
*  *  *  die,  leaving  lawful  issue,  it  is  my  will  that 
said  issue  take  the  share  left  to  their  parent.' 
The  time  of  the  death  of  such  child  is  not  speci- 
fied. Whether  such  death  was  contemplated 
before  the  death  of  the  testator,  upon  the  death 
of  the  defendant,  or  at  any  other  time,  is  not 
specifically  indicated.  That  clause  further  pro- 
vides that,  if  any  of  the  testator's  children  should 
marry  and  die  leaving  a  spouse  but  no  issue, 
such  surviving  husband  or  wife  was  to  take 
nothing  by  the  will." 

The  court  examines  this  language  and  determines 
that  it  means  a  death  after  that  of  the  testator  and 
also  determines  that  by  use  of  the  limitations  con- 
cerning absence  of  issue  in  connection  with  the  sur- 
viving husband  or  wife  of  such  child  the  rule  as  to 
indefinite  failure  of  issue  did  not  apply,  stating: 

"In  the  third  clause  the  testator  directs  that 
if  anv  of  his  children  should  marry  and  die  leav- 
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ing  a  husband  of  (or)  wife  surviving  'but  no 
issue,'  etc.  Here  the  term  'dying  without  issue' 
evidently  means  a  definite  failure  of  issue;  that 
is,  dying  without  lineal  descendants;" 

Here  again,  the  court  simply  rules  that  the  lega- 
tees were  given  a  life  interest  with  the  remainder 
over  to  their  lawful  issue  and  no  question  of  cutting 
down  a  prior  fee  is  involved  since  their  life  estate 
must  terminate  at  their  death,  whether  before  or 
after  that  of  the  testator. 

Bilyeii  V.  Crouch,  96  Ore.  66;  189  Pac.  222. 

This  case  is  likewise  not  a  binding  precedent  for 
the  one  here  before  the  court,  because  the  estate  of 
Frank  Ingram  was  preceded  by  a  life  estate,  and  in 
such  cases,  as  we  have  pointed  out,  the  rule  of  con- 
struction that  the  death  prior  to  that  of  a  testator 
is  intended,  does  not  apply.  The  court,  however,  does 
not  rely  on  any  rules  of  construction  but  points  out 
that  by  reason  of  the  complicated  series  of  limita- 
tions on  the  various  estates  created  following  the  life 
estate,  each  being  limited  first  to  the  male  heirs  and 
then  to  the  female  heirs  of  the  devisee  and  then  over 
to  the  other  children,  clearly  the  testator  was  not 
thinking  in  terms  of  the  death  of  one  of  those  chil- 
dren prior  to  his  death.  The  court  observed  that  the 
testatrix 

"Although  seized  of  a  fee  simple  estate  in  the 
land,  devised  to  her  immediate  beneficiaries  a 
less  estate.  We  note  first  the  life  estate  to  her 
husband;  second,  to  Frank  Ingram  and  the  heirs 
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male  of  his  body;  third,  in  default  of  male  chil- 
dren, to  his  daughters;  and  lastly,  in  default  of 
issue  of  his  body,  to  his  sisters.  //  luas  plain  that 
the  testatrix  never  intended  that  her  son  Frank 
should  take  an  absolute  fee-simple  estate  in  the 
land.  It  is  manifest  that  she  intended  to  control 
the  stream  of  descent  as  it  affected  the  land,  long 
after  her  death.  This  is  shown  by  the  fact  that 
she  interposed  a  life  estate  of  her  husband,  which 
would  not  come  into  existence  until  after  her 
decease  and  which  should  be  fulfilled  before 
Frank  Ingram  could  come  into  the  enjoyment 
of  the  property." 

As  to  the  court's  reference  to  the  Rowland  case, 
supra,  it  has  been  shown  that  it  could  not  possibly 
have  foreclosed  the  substitutional  construction,  be- 
cause the  question  was  not  there  presented. 

Imbrie  v.  Hartrampf,  100  Ore.  589;  198  Pac. 
521. 

Here  after  giving  certain  land  to  his  son,  Ralph 
Imbrie,  subject  to  certain  restrictions  on  his  right  to 
sell  or  mortgage  the  same,  the  testator  in  paragraph 
twelve  stated  as  follows; 

"  'I  further  bequeath,  devise  and  direct  that 
should  any  of  the  above  named  devisees  die 
without  leaving  lineal  descendants,  children  or 
grandchildren,  then  in  that  case,  all  of  the  prop- 
erty above  devised  to  such  devisee  shall  go  in 
equal  shares  to  his  or  her  brothers  and  sisters 
then  living,  or  to  the  children  of  any  brother  or 
sister  then  deceased,  by  right  of  representa- 
tion.' " 
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The  court  ruled  that  upon  Ralph  Imbrie  surviv- 
ing the  testator  he  took  an  absolute  title  in  fee  simple 
to  the  real  estate  described  in  paragraph  seven  of 
the  will.  Apparently  two  contentions  were  made  by 
the  appellant,  to-wit  (1)  that  Ralph  Imbrie  was 
vested  only  with  a  life  estate  with  the  remainder 
over  to  his  children  or  grandchildren;  and,  (2)  that 
if  Ralph  Imbrie  did  get  a  fee  it  was  a  qualified  fee 
determinable  upon  his  death  at  any  time  without 
lineal  descendents,  children,  or  grandchildren  (100 
Ore.  at  598). 

In  rejecting  the  contention  that  Ralph  Imbrie  got 
merely  a  life  estate  the  court  points  out  that  the  re- 
striction upon  alienation  for  a  period  until  he  was 
forty  years  of  age  merely  indicated  an  intention  that 
after  arriving  at  the  age  of  forty  Ralph  Imbrie 
should  have  full  power  of  alienation  of  the  prop- 
erty. 

On  the  question  of  whether  or  not  an  indefinite 
failure  of  issue  was  intended  by  the  use  of  the  words 
"without  leaving  lineal  descendents,  children,  or 
grandchildren,"  the  court  makes  no  definite  state- 
ment with  regard  to  the  wording  of  that  particular 
will,  simply  stating,  as  follows: 

"An  executory  devise  to  take  affect  only  up- 
on an  indefinite  failure  of  issue  is  void  under 
the  rule  as  to  perpetuities,  for  an  executory  in- 
terest, in  order  to  be  valid,  must  ake  effect  within 
the  life  or  lives  of  those  in  being,  and  within  21 
years  thereafter,  with  the  usual  period  of  gesta- 
tion added." 
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The  court  then  goes  on  to  take  up  the  situation 

involved  if  a  definite  failure  of  issue  is  intended 

quoting  from  the  case  of  Love  v.  Walker,  and  laying 

down  the  rule  to  be,  as  follows: 

"Turning  to  the  foundation  of  that  enuncia- 
tion, 25  L.  R.  A.  (N.  S.)  1059  et  seq.,  we  find 
among  numerous  authorities  cited  in  the  notes 
the  following  on  page  1060: 

"  'It  is  well  settled  that  where  the  terms  of 
the  will  indicate  an  intention  that  the  primary 
divisee  shall  take  the  fee  on  the  death  of  the 
testator,  coupled  with  a  devise  over  in  case  of  his 
death  without  issue,  the  words  refer  to  a  death 
without  issue  during  the  life  of  the  testator; 
and  where  the  primary  devisee,  surviving  the 
testator,  takes  an  absolute  estate  in  fee  simple, 
this  rule  of  construction  is  adopted  in  order  to 
avoid  repugnancy,  and  because  the  law  favors 
the  vesting  of  estates  at  the  earliest  possible  mo- 
ment, in  the  absence  of  a  clear  manifestation  of 
the  intention  of  the  testator  to  the  contrarv: 
Tarvell  v.  Smith,  125  Iowa,  388  (101  N.  W.  118). 

"  'Where  a  bequest  is  direct  and  immediate, 
and  nothing  else  appears  to  aid  in  the  interpre- 
tation, the  law  inclines  to  construe  "die  without 
issue"  as  meaning  the  death  of  the  legatee  with- 
out issue  in  the  testator  s  lifetime:  Birnev  v. 
Richardson,  5  Dana  ( Ky. ) ,  424  *  *  * 

"  'So,  also,  in  Washbon  v.  Cope,  144  N.  Y.  287 
(39  N.  E.  388),  it  is  said  that  the  rule  is  well  set- 
tled that  where  a  devise  or  bequest  over  to  third 
persons  is  dependent  upon  death  without  issue 
or  without  children,  the  death  referred  to  is 
death  in  the  lifetime  of  the  testator.' 

"The  fact  that  our  Code  is  closely  related  to 
those  in  the  states  of  Iowa  and  New  York  lends 
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weight  to  the  opinions  in  those  states.  In  the 
present  case,  instead  of  the  lani^uage  of  the  will, 
other  than  that  in  paragraph  12,  manifesting  an 
intention  of  the  testator  to  devise  an  estate  less 
than  that  of  fee  simple,  the  expression  of  the  will 
of  the  devisor  is  to  the  contrar}^  as  we  have  noted. 

"We  therefore  conclude  that  the  proviso  that 
in  the  event  Ralph  Imbris  should  'die  without 
leaving  lineal  descendants,  children  or  grand- 
children,' etc.,  was  not  ioserted  in  the  memo- 
randum of  the  testator  with  the  intention  of  de- 
basing the  fee  devised  to  Ralph  Imbrie,  or  indi- 
cating that  Robert  Imbrie  proposed  to  give  to 
this  son  an  estate  less  than  an  absolute  fee  simple 
after  he  attained  the  age  of  40  years  without 
violating  any  of  the  restrictions  embodied  in 
paragraph  7." 

Thus,  with  regard  to  the  Oregon  authorities  we 
would  point  out  that  the  court  never  has  squarely 
passed  upon  the  common  law  meaning  of  the  words 
"die  without  issue",  and  also  that  the  court  has 
squarely  recognized  as  the  settled  rule  the  construc- 
tion presuming  that  the  testator  intends  to  refer  to  a 
death  prior  to  his  own  death  when  he  uses  the  words 
"die  without  issue"  in  a  limitation  over  upon  an 
estate  given  to  a  primary  beneficiary.  Furthermore, 
we  find  the  Oregon  court  in  each  case  where  more 
than  a  life  estate  was  given,  ruling  that  the  devisee 
shall  be  vested  with  the  full  fee  simple  title  at  the 
earliest  moment  when  he  would  be  permitted  to  en- 
joy the  same  under  the  terms  of  the  will, — that  is 
restricing  the  limitations  to  death  before  the  testator, 
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or  in  the  event  there  is  a  preceding  life  estate  to  death 
before  the  death  of  the  life  tenant. 

Summarizing  the  Oregon  cases  then,  the  one  most 
closely  in  point  on  the  facts  is  that  of  Imhrie  vs. 
Hartrampf,  supra,  in  which,  we  believe,  the  Oregon 
Supreme  Court  rejected  the  "death  at  any  time" 
doctrine  and  adopted  the  substitutional  construction. 
In  addition,  the  court  had  previously  {Love  vs. 
Walker)  recognized  that  the  substitutional  rule  is 
the  majority  rule  in  the  United  States.  It  is  sub- 
mitted, therefore,  that  if  the  question  were  presented 
in  the  Oregon  courts  today  the  substitutional  rule 
would  be  followed. 

With  these  legal  principles  in  mind,  we  turn  now  to 

THE  PROVISIONS  OF  THE  WILL 
For  convenience,  the  will  is  here  set  out  in  full: 

"In  the  Name  of  God,  Amen:  I,  Lucy  A.  H. 
Deady,  of  Portland,  Oregon,  widow  of  the  late 
Matthew  P.  Deady,  make  this  the  following  my 
Last  Will  and  Testament,  that  is  to  say: 

First:  I  will  and  direct  that  all  my  just  debts 
and  funeral  expenses  be  paid. 

Second :  I  request  and  direct  that  my  body  be 
interred  by  the  side  of  my  late  husband,  Matthew 
P.  Deady,  in  Riverview  Cemetery. 

Third:  Subject  to  the  conditions,  provisions 
and  charges  thereon  hereinafter  made,  I  give, 
devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady,  the  undivided  two-thirds  of  Lot 
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numbered  One  (1)  in  Block  numbered  Two 
Hundred  and  Twelve  (212)  of  the  City  of  Port- 
land, Oregon. 

Fourth:  Subject  to  like  conditions,  provi- 
sions and  charges  thereon,  I  give,  devise  and 
bequeath  to  my  two  grandsons,  Matthew  Ed- 
ward Deady  and  Hanover  Deady,  the  remaining 
undivided  one-third  of  said  Lot  1,  Block  212, 
Portland,  Oregon. 

Fifth:  I  direct  that  from  the  income  derived 
from  said  Lot  numbered  1  in  Block  212,  there 
be  paid  to  Mary  E.  Deady,  widow  of  my  deceased 
son,  Edward  Nesbith  Deady,  the  sum  of  $150.00 
per  month  during  the  term  of  her  natural  life, 
and  that  there  be  paid  to  Marye  Thompson 
Deady,  who  was  the  wife  of  my  son  Paul  R. 
Deady  the  sum  of  $75.00  per  month,  so  long  as 
she  survives  and  remains  unmarried. 

I  further  direct  that  the  remainder  of  the  in- 
come derived  from  the  real  property,  shall  be 
distributed  as  follows: 

(a)  To  the  payment  to  each  of  my  grandsons 
— Matthew  Edward  Deady  and  Hanover  Deady, 
the  sum  of  $100.00  per  month,  and  the  remainder 
of  said  income  shall  be  paid  to  my  son,  Hender- 
son Brooke  Deady.  Such  division  of  the  income 
derived  from  the  said  real  property  to  continue 
during  the  lifetime  of  my  son,  Henderson 
Brooke  Deady. 

Provided  further,  that  from  the  income  de- 
rived from  said  real  property,  and  before  the 
distribution  of  the  same,  there  shall  be  paid 
therefrom,  the  inheritance  tax  properly  charge- 
able against  my  estate,  or  the  legacies  or  divi- 
sions made,  and  after  the  payment  of  such  in- 
heritance tax,  there  shall  be  created  a  sinking 


fund  of  not  less  than  $1000.00  nor  more  than 
$2500.00  per  year,  in  discretion  of  my  Executors, 
for  the  purpose  of  retiring  and  paying  off  the 
mortgage  debt  created  and  existing  against  said 
Lot  numbered  1  Block  numbered  212. 

Sixth:  I  will  and  direct  that  said  Lot  num- 
bered One  (1)  in  Block  numbered  Two  Hun- 
dred and  Twelve  (212),  Portland,  Oregon,  shall 
neither  be  mortgaged,  partitioned,  sold,  or  other- 
wise encumbered  by  my  devisees  except  for  the 
improvement  of  the  same,  until  the  expiration 
of  twenty-five  (25)  years  from  the  date  of  my 
decease,  and  the  devises  to  my  said  son  Hender- 
son Brooke  Deady,  and  to  my  grandsons,  Mat- 
thew Edward  Deady  and  Hanover  Deady,  con- 
tained in  items  three  and  four  hereof,  are  upon 
the  express  condition  that  said  property  shall 
not  be  disposed  of  or  encumbered  during  the 
period  aforesaid.  Provided,  however,  that  said 
real  property  may  be  encumbered  by  mortgage 
to  renew  the  present  mortgage,  or  such  portion 
thereof  as  may  from  time  to  time  remain  un- 
paid. 

Seventh:  That  in  the  event  my  son  Hender- 
son Brooke  Deady  die  without  issue,  the  un- 
divided two-thirds  of  Lot  numbered  1  in  Block 
numbered  212,  shall  vest  in  my  grandsons  here- 
inbefore named,  and  I  give  and  devise  the  same 
to  my  said  grandsons. 

Eigth:  I  authorize  and  permit  my  son  Hen- 
derson Brooke  Deady,  if  he  so  elects  to  do,  to 
bequeath  by  last  Will  and  Testament  to  his  wife, 
(if  he  then  has  a  wife,)  the  income  that  would 
have  been  derived  by  him  if  living,  from  the 
two-thirds  of  Lot  1  Block  212,  City  of  Portland. 
Such  bequest  to  continue  only  during  the  life 
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time  of  the  widow  of  said  Henderson  Brooke 
Deady. 

Ninth:  The  monthly  payments  directed  to 
be  made  to  my  grandsons,  and  the  residue  of  in- 
come directed  to  be  paid  to  my  son  Henderson 
Brooke  Deady,  provided  for  in  Item  Hfth  of 
this  Will,  shall  continue  for  a  period  of  ten  years 
after  my  death,  and  thereupon  and  thereafter 
the  net  income  derived  from  said  Lot  1  in  Block 
212  of  the  City  of  Portland,  shall  follow  the  title 
and  ownership  of  said  real  property,  and  shall 
be  distributed,  two-thirds  to  my  son  Henderson 
Brooke  Deady,  and  the  remaining  one-third  to 
my  two  grandsons,  subject  to  the  payment  of 
the  legacies  bequeathed  to  Mary  E.  Deady  and 
Marye  Thompson  Deady,  in  said  Fifth  item  spe- 
cified. It  is  my  wish  that  my  executors  provide 
out  of  the  residue  of  the  income  bequeathed  to 
my  son,  Henderson  Brooke  Dead3%  in  Item  Fifth, 
funds  at  their  discretion,  to  further  any  legiti- 
mate or  worthy  ambition  or  aim,  other  than 
business  ventures,  which  my  grandsons  Matthew 
Paul  and  Hanover  or  either  of  them,  may  under- 
take or  entertain. 

Tenth:  I  give,  devise  and  bequeath  to  my 
son  Henderson  Brooke  Deady,  that  certain  par- 
cel of  real  estate  situated  and  being  in  Mountain 
View  Park  heretofore  conveyed  to  me  by  my 
son  Edward  Nesmith  Deady. 

Eleventh:    I  give  and  bequeath  to  my  grand- 
son Hanover  Deady  my  law  library. 

Twelfth:  All  the  rest,  residue  and  remainder 
of  the  property  of  which  I  shall  be  seized,  of 
whatever  nature  and  wheresoever  situated,  I 
give,  devise  and  bequeath  to  my  son  Henderson 
Brooke  Deady  and  to  my  grandsons  Matthew 
Edward  Deady  and  Hanover  Deady;  to  Hender- 
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son  Brooke  Deady  the  undivided  two-thirds 
thereof,  and  to  Matthew  Edward  Deady  the  un- 
divided one-sixth  (hereof,  and  to  Hanover  Deady 
the  remaining  undivided  one-sixth  thereof. 

Lastly:  I  hereby  nominate  and  appoint  my 
son  Henderson  Brooke  Deady,  and  my  friend 
Joseph  Simon,  of  Portland,  Oregon,  to  be  the 
Executors  of  this  my  last  Will  and  Testament, 
and  also  Trustees  to  manage  my  estate,  and  I 
direct  that  no  bond  or  security  shall  be  required 
of  them  as  such  Executors  or  Trustees.  I  also 
direct  that  in  the  event  of  the  death,  resignation 
or  disqualification  of  all  of  my  said  Executors, 
and  Trustees  herein  named,  the  Security  Sav- 
ings and  Trust  Company,  of  Portland,  Oregon, 
shall  then  complete  the  execution  of  said  Estate, 
and  serve  as  Trustee  thereof. 

I  hereby  revoke  all  former  Wills  by  me  at 
any  time  made. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  seal  this  the  29th  day  of  July,  A.  D. 
1920,  at  Portland,  Oregon. 

(Signed)  Lucy  A.  H.  Deady       (Seal) 

The  above  instrument  of  writing  was  signed 
by  Lucy  A.  H.  Deady,  the  Testatrix  therein 
named,  in  the  presence  of  us,  who  at  her  re- 
quest and  in  her  presence,  and  in  the  presence 
of  each  other,  have  subscribed  our  names  as 
witnesses  thereto. 

(Signed)   Chester  V.  Dolph 

Residing  at  Portland,  Or. 

(Signed)    J.  V.  Beach 

Residing  at  Portland,  Or." 
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Taking  up  the  provisions  seriatim,  we  may  pass 
over  the  first  two  paragraphs  providing  for  the 
payment  of  her  debts  and  the  interment  of  her 
body. 

Paragraph  three  devises  to  Henderson  the  undi- 
vided two-thirds  of  the  property  liere  in  question, 
"subject  to  the  conditions,  provisions  and  charges 
thereon  hereinafter  made."  This  paragraph  cannot 
be  considered  apart  from  the  following  paragraph 
four  which  provides  that  "subject  to  like  conditions, 
provisions  and  charges  thereon",  the  remaining  un- 
divided one-third  is  devised  to  defendants  Matthew 
and  Hanover. 

The  gifts  in  these  two  paragraphs  are  couched 
in  identical  language,  and  by  their  express  terms 
the  interests  given  are  subject  to  exactly  the  same 
"conditions,  provisions  and  charges"  Consequently 
it  must  be  observed  at  the  outset  that  the  interest 
given  to  Henderson  is  of  exactly  the  same  character 
(although  twice  as  large)  as  that  given  to  Matthew 
and  Hanover.  No  one  has  ever  contended  that  Mat- 
thew and  Hanover  did  not  receive  a  fee  in  at  least 
the  one-third  referred  to  in  Paragraph  4,  and  the 
conclusion  is  inescapable,  taking  the  Will  thus  far, 
that  the  same  character  of  interest  is  given  to  each, 
and  that  the  "conditions,  provisions  and  charges" 
referred  to  must  apply  to  all  three  devisees  equally 
or  not  at  all. 

Furthermore,  the  language  presumptively  cre- 
ates a  fee  in  each  of  them  unless  the  "conditions. 


provisions  and  charges"  are  clearly  such  as  to  dero- 
gate from  the  estate  itself  and  not  merely  from  the 
income  or  from  some  other  attribute  of  the  estate. 
Thus  a  mere  charge  on  the  income  or  an  attempted 
accumulation  or  restraint  on  alienation  would  not 
affect  the  passing  of  the  fee,  but,  if  valid  at  all, 
would  merely  restrict  its  use. 

It  is  the  statutory  rule  in  Oregon  that  words  of 
inheritance  are  not  necessary  to  create  a  fee  sim- 
ple, and  a  devise  is  presumed  to  be  of  all  the  testa- 
tor's interest  unles  an  intent  to  devise  a  lesser  estate 
clearly  appears  from  the  Will. 

O.C.L.A.,  Sec.  18-603;  70-105.  (Quoted  supra, 
p.  8.) 

Under  the  Oregon  statute,  confirming  the  com- 
mon-law rule,  it  is  held  that  a  fee  once  given  will 
not  be  held  to  have  been  debased  or  cut  down  by 
subsequent  words  of  vague  or  doubtful  import,  but 
such  intent  must  be  clearly  expressed. 

(Proposition  No.  IV,  supra,  p.  8.) 

Defendants  argue  that  the  "subject  to"  clause 
gives  notice  that  an  absolute  fee  was  not  intended, 
but  merely  a  qualified  or  defeasible  one.  This 
could  be  true  only  in  the  event  that  some  subsequent 
clause  clearly  provided  for  the  disposition  of  the 
property  itself  and  did  not  deal  merely  with  the 
income  or  other  attributes,  for  in  the  latter  event 
the  qualification  would  not  affect  the  passing  of  the 
fee.     Furthermore,    the    qualification    would    still 
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have  to  be  one  applicable  to  Matthew  and  Hanover 
as  w^ell  as  to  Henderson,  for  the  "subject  to"  clause, 
by  express  language,  refers  only  to  conditions,  pro- 
visions and  charges  which  are  applicable  to  all  three 
equally. 

Paragraphs  3  and  4,  therefore,  taken  by  them- 
selves, must  be  held  to  have  devised  a  fee  in  two- 
thirds  to  Henderson  and  one-third  to  Matthew  and 
Hanover,  unless  the  later  restrictions  are  such  as 
clearly  affect  the  estate  itself,  and  not  merely  some 
of  the  attributes  of  the  estate.  Likewise  the  same 
restrictions  must  apply  to  all  three  of  the  devisees 
in  exactly  the  same  manner,  or  not  to  any  of  them. 

Paragraph  five  sets  up  certain  "charges"  on  the 
income  from  the  property,  namely  the  payment  of 
the  sum  of  $150.00  per  month  to  Mary,  widow  of 
Edward,  for  her  lifetime;  $75.00  per  month  to 
Marye,  widow  of  Paul,  for  her  life;  $100.00  each  per 
month  to  Matthew  and  Hanover  during  the  lifetime 
of  Henderson;  and  the  remainder  of  the  income  to 
Henderson  for  his  life.  In  each  instance,  the  testa- 
trix uses  apt  language  to  express  her  intent  as  to  the 
duration  of  the  charge — i.  e.  "to  Mary  .  .  .  during 
the  term  of  her  natural  life";  "to  Marye  ...  so  long 
as  she  survives"';  and  to  Matthew,  Hanover  and 
Henderson  "during  the  lifetime  of  my  son,  Hen- 
derson." From  this  it  must  be  inferred  that  if  she 
had  intended  any  such  similar  limitation  on  the 
estate  given  to  Henderson,  she  would  clearly  have 
expressed  it.    As  stated  in  the  Imbrie  case,  supra, 
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"it  would  have  been  the  most  natural  thing  for  who- 
ever drafted  the  will  to  have  used  the  words  'during 
his  natural  life'  or  words  of  like  import"  (100  Gre- 
at 595). 

With  respect  to  the  latter  charges, — i.  e.  to  Mat- 
thew, Hanover  and  Henderson — it  should  be  noted 
that  their  duration  is  further  limited  by  Paragraph 
9  to  ten  years  from  the  death  of  the  testarix,  instead 
of  the  full  lifetime  of  Henderson,  as  in  Paragraph 
5,  after  which  period  of  ten  years  the  income  is  to 
"follow  the  title  and  ownership  of  said  real  prop- 
erty"— two-thirds  to  Henderson  and  one-third  to 
Matthew  and  Hanover,  subject  to  the  charges  in 
favor  of  her  daughters-in-law. 

Paragraph  5  sets  up,  as  an  additional  charge  on 
the  income,  the  payment  of  inheritance  taxes  and 
the  accumulation  for  an  indefinite  period  of  a  cer- 
tain portion  of  the  income  from  the  property  in  a 
sinking  fund  for  the  retirement  of  the  mortgage 
debt  thereon.  Since  there  is  no  duration  prescribed 
for  the  accumulation,  and  the  period  might  outrun 
that  permitted  by  the  rule  against  perpetuities,  the 
provision  for  the  sinking  fund  is  obviously  invalid. 

(Proposition  No.  V,  supra,  p.  9.) 

Paragraph  six  attempts  to  impose  a  restriction 
on  the  alienation  or  encumbrance  of  the  property, 
except  for  certain  purposes,  for  an  absolute  period 
of  twenty-five  years  after  the  death  of  the  testatrix. 
The  attempted  restraint  is  expressly  made  a  "con- 
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dition"  to  the  devises  to  Matthew,  Hanover  and  Hen- 
derson. This  provision  likewise  violates  the  rule 
against  perpetuities  and  against  restraints  on  alien- 
ation, inasmuch  as  it  is  based  on  an  absolute  period 
in  gross  greater  than  twenty-one  years  and  is  repug- 
nant to  the  nature  of  an  estate  in  fee,  which  was  un- 
questionably granted  at  least  to  Matthew  and  Han- 
over. 

(Proposition  No.  V,  supra,  p.  9.) 

It  is  believed  that  defendants  do  not  question 
the  invalidity  of  the  provisions  for  the  accumula- 
tion and  the  restraint  on  alienation  or  incumbrance, 
but  argue  merely  that  plamtiff  has  no  standing  to 
raise  the  question  until  he  first  establishes  an  in- 
terest in  the  property.  It  is  submitted  that  the  dis- 
cussion herein  will  show  conclusively  that  he  does 
have  such  an  interest,  but  the  relevancy  of  the  in- 
quiry is  not  limited  to  that  event,  for  the  invalidity 
of  these  portions  is  itself  a  strong  ground  for  hold- 
ing that  Henderson  acquired  a  full  fee  to  two-thirds 
of  the  property  upon  the  death  of  the  testatrix. 

It  is  settled  that  where  the  invalid  portions  of  a 
Will  are  so  closely  interwoven  with  the  valid  ones 
that  they  cannot  be  separated  without  seriously  up- 
setting the  general  testamentry  scheme,  the  entire 
plan  of  distribution  will  be  held  invalid. 

(Proposition  No.  VI,  supra,  p.  9.) 

When  the  entire  Will  has  been  considered,  it 
will  be  apparent  that  the  plans  of  the  testatrix  with 
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respect  to  this  property  were  inextricably  bound  up 
with  the  attempted  restraint  on  alienation  and  the 
attempted  accumulation  of  the  income,  so  that  if 
those  features  were  to  be  excised,  her  plan  would 
be  seriously  disrupted,  and  the  entire  scheme  should 
therefore  fail.  In  that  event,  the  property  would 
go  by  the  residuary  clause  in  Paragraph  12,  two- 
thirds  to  Henderson  and  one-sixth  each  to  Matthew 
and  Hanover. 

Furthermore,  in  Pragraph  6,  the  testatrix  states 
explicity  that  the  previous  devises  to  Matthew  and 
Hanover  and  to  Henderson  "are  upon  the  express 
condition  that  said  propert}^  shall  not  be  disposed  of 
or  encumbered"  during  the  unlawful  period  of 
twentj^-five  years.  The  only  conclusion  to  be 
drawn  from  this  language  is  that  if  such  disposition 
or  encumbrance  were  made,  or  if  the  condition 
could  not  be  enforced,  the  devise  was  not  intended 
to  be  effective.  In  that  event,  since  no  alternative 
disposition  is  made,  the  property  would  have  to  go 
by  the  residuary  clause. 

The  restraint  on  alienation  in  Paragraph  6, 
though  invalid,  is  of  further  significance,  however, 
in  that  it  indicates  that  at  the  end  of  the  twenty- 
five-year  period  Mrs.  Deady  intended  that  the  re- 
spective devisees  should  have  full  power  of  aliena- 
tion or  encumbrance  over  the  described  property. 
A  restriction  on  alienation  for  a  limited  term  car- 
ries with  it  an  implied  grant  of  the  power  of  aliena- 
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tion  at  the  expiration  of  that  term.     {Iinbrie  case, 
supra,  100  Ore.  at  595). 

Likewise  in  this  paragraph,  the  testatrix  ex- 
pressly recognizes  the  fact  that  the  mortgage  then 
encumbering  the  property  might  need  to  be  re- 
newed or  refinanced.  Yet  in  order  to  accomplish 
a  refinancing  of  the  mortgage,  Henderson  would 
need  to  have  a  fee  simple  title  before  his  mortgage 
on  the  two-thirds  interest  would  be  acceptable. 
These  factors  corroborate  the  finding  that  Hender- 
son was  intended  to  have  a  full  fee  upon  Mrs. 
Deady's  death,  just  as  it  is  admitted  that  Matthew 
and  Hanover  were  to  have. 

Paragraph  seven  of  the  Will,  which  raises  one 

of  the  crucial  issues  of  the  case,  provides  as  follows: 

"That  in  the  event  my  son  Henderson  Brooke 
Deady  die  without  issue,  the  undivided  two- 
thirds  of  Lot  numbered  1  in  Block  numbered 
212  shall  vest  in  my  grandsons  hereinbefore 
named,  and  I  give  and  devise  the  same  to  my 
said  grandsons." 

As  pointed  out  above,  it  is  plaintiff's  contention 
that  this  clause  has  reference  only  to  Henderson's 
death  without  issue  during  ihe  lifetime  of  the  tes- 
tatrix, and  since  he  outlived  her,  his  fee  simple  in 
two-thirds  became  absolute,  even  though  he  later 
died  without  having  had  children. 

The  construction  to  be  placed  upon  the  phrase 
"die  without  issue",  as  regards  the  time  for  taking 
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effect  of  the  gift  over,  has  been  considered  above 
in  the  light  of  the  cases. 

(Propositions  No.  VII-X,  supra,  pages  10-14.) 

Our  concern  at  this  point  is  with  the  actual  in- 
tent as  it  can  be  gleaned  from  the  Will  itself, 
apart  from  rules  of  construction. 

At  the  outset,  we  may  state  simply  that  when  a 
testatrix  obviously  has  so  little  regard  for  the  rule 
against  perpetuities  and  related  rules  of  law  as  in 
the  present  case,  it  would  be  entirely  consistent  with 
her  expressed  intent  to  give  the  phrase  "death  with- 
out issue"  its  settled  common-law  meaning  of  in- 
definite failure,  and  to  say  that  she  was  actually 
attempting  to  create  a  future  interest  to  become 
effective  whenever  his  issue  might  fail  at  any  time. 
Such  a  limitation  would  of  course  be  void  for  re- 
moteness, but  as  is  pointed  out  in  Closset  vs.  Burt- 
chaell,  112  Ore.  585  at  601, 

"Every  provision  of  a  will  or  settlement  is 
to  be  construed  as  if  the  rule  did  not  exist,  and 
then  to  the  provision  so  construed  the  rule  is  to 
be  remorselessly  applied." 

On  the  other  hand,  if  we  say  that  the  testatrix 
was  thinking  only  of  the  death  of  Henderson  with- 
out children — i.  e.  some  form  of  definite  failure, 
whether  to  take  effect  on  her  own  death,  on  Hen- 
derson's death,  or  at  some  intermediate  date — then 
it  seems  clear  from  the  entire  Will  that  she  would 
want  his  estate  to  fully  vest  in  him  upon  her  own 
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death.  That  is,  the  gift  over  was  by  way  of  substi- 
tution, rather  than  by  way  of  executory  devise,  and 
was  to  take  effect,  if  at  all,  upon  her  own  death,  if 
Henderson  had  died  without  issue  prior  to  that  time. 

It  should  first  be  observed  that  after  Paragraphs 

3  and  4  have  devised  the  fee,  the  rest  of  the  compli- 
cated structure  of  legacies  and  restrictions,  with  the 
exception  of  Paragraph  7,  has  nothing  whatever  to 
do  with  the  devolution  of  the  fee  itself.  There  has 
been  an  express  condition  set  up  in  the  attempted 
restraint  on  alienation;  provision  has  been  made  for 
a  sinking  fund  to  retire  the  mortgage;  and  the  in- 
come has  been  charged  with  certain  payments.  The 
"title  and  ownership"  of  the  land,  however,  remain 
throughout  divided  two-thirds  to  Henderson  and 
one-third  to  Matthew  and  Hanover.  There  is  noth- 
ing in  the  Will,  therefore,  to  derogate  in  any  way 
from  the  fee  expressly  given  in  Paragraphs  3  and 

4  unless  it  be  the  "death  without  issue"  clause  in 
Paragraph  7. 

It  is  equally  clear,  however,  that  Paragraph  7 
is  not  one  of  the  "conditions,  provision  and  charges" 
referred  to  in  Paragraphs  3  and  4,  since  by  the  ex- 
press terms  of  those  paragraphs,  the  "conditions, 
provisions  and  charges"  are  stated  to  be  identical 
for  the  gifts  to  Henderson,  Matthew  and  Hanover, 
while  Paragraph  7  can  obviously  refer  only  to  the 
devise  to  Henderson  and  has  no  application  to  the 
gifts  to  the  grandsons.  Therefore,  since  the  testa- 
trix placed  certain    limitations    upon    the    gift    to 
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Henderson,  but  did  not  include  this  provision 
among  those  limitations,  a  question  is  raised  as  to 
just  what  eifect  she  intended  Paragraph  7  to  have. 
It  has  been  pointed  out  above  (Proposition  No.  IV, 
supra,  p.  8)  that  a  fee  once  given  will  not  be  cut 
down  by  subsequent  words  unless  the  intent  is 
clearly  and  expressly  stated,  and  since  Paragraph  7 
does  not  clearly  express  such  an  intent  but  serves 
only  to  introduce  uncertainty,  it  must  be  held  that 
this  clause  does  not  operate  to  debase  or  cut  down 
the  fee  previously  given. 

Likewise,  the  position  of  Pargraph  7  in  the  Will, 
embedded  in  a  series  of  provisions  dealing  with  the 
income  rather  than  wdth  the  fee,  does  not  serve  to 
clarify  the  intent,  but  increases  the  doubt  that  she 
thereby  intended  to  cut  down  the  fee. 

The  mere  fact  that  the  fee  given  to  the  grand- 
sons was  to  be  enjoyed  by  them  upon  terms  which 
had  no  relation  to  the  death  of  Henderson  is  of  itself 
a  convincing  argument  that  the  gift  to  Henderson 
was  upon  the  same  terms  and  w^as  not  intended  to 
be  cut  down. 

Defendants  place  great  reliance  upon  the  use  of 
the  w^ord  "vest"  in  this  pargraph,  arguing  that  the 
property  could  vest  in  Matthew  and  Hanover  only 
upon  Henderson's  death  occurring  after  that  of 
Mrs.  Deady,  and  therefore  that  she  must  have  in- 
tended the  gift  over  to  take  effect  only  after  her 
owm  death.  The  argument  is  a  complete  non 
sequitiir,  how^ever,  for  it  is  just  as  reasonable  to  say 
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that  the  gift  over  to  the  grandsons  would  vest  in 
them  (as  it  surely  would)  upon  Mrs.  Deady's  death, 
if  Henderson  had  died  during  her  lifetime.  In  fact, 
the  use  of  the  word  "vest"  is  much  more  consistent 
with  plaintiff's  theory,  in  the  light  of  the  present 
tense  of  the  rest  of  the  clause: 

*7  give  and  devise  the  same  to  my  said  grand- 
sons." 

This  language  clearly  seems  to  be  speaking  as  of 
the  time  of  her  death;  and  if,  at  that  time,  Hender- 
son had  died  without  issue,  then  her  Will  would 
operate  as  a  present  devise  to  them,  the  property  to 
"vest"  in  them  immediately.  This  seems  to  indicate 
an  intent  to  substitute  the  devise  to  the  grandsons 
for  that  to  Henderson,  on  her  own  death,  if  at  all. 

Defendants  also  argue  that  if  Mrs.  Deady  had 
intended  a  substitutional  devise  only,  the  gift  over 
would  have  been  unnecessary,  because  if  Hender- 
son had  predeceased  Mrs.  Deady,  Matthew  and 
Hanover  would  have  taken  all  of  Henderson's  in- 
terest under  the  Will,  by  virtue  of  the  Oregon  laws 
of  descent. 

This  implies  a  misconception  of  the  Oregon 
lapse  statute,  and  rather  than  supporting  defend- 
ants contention,  it  illustrates  perfectly  the  practical 
reason  why  Mrs.  Deady  must  have  intended  a  sub- 
stitutional devise.  The  Oregon  statute  preventing 
lapse  of  a  devise  is  applicable  only  where  the  de- 
visee leaves  lineal  descendants.    It  would  not  oper- 
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ate  to  transfer  a  devise  to  nephews  of  the  deceased 
devisee,  such  as  were  Matthew  and  Hanover.  We 
quote  the  entire  section,  O.C.L.A.  Sec.  18-604: 

"When  issue  of  deceased  devisee  takes 
estate.  When  any  estate  shall  be  devised  to  any 
child,  grandchild,  or  other  relative  of  the  testa- 
tor, and  such  devisee  shall  die  before  the  testa- 
tor, leaving  tineal  descendants,  such  descend- 
ants shall  take  the  estate,  real  and  personal,  as 
such  devisee  would  have  done  in  case  he  had 
survived  the  testator."     (Italics  supplied.) 

It  is  obvious  that  under  this  statute,  if  Hender- 
son had  predeceased  the  testatrix,  without  issue, 
the  gift  to  him  would  have  lapsed,  for  Matthew  and 
Hanover  were  not  tineal  descendants  of  his,  so  as 
to  invoke  the  lapse  statute.  Instead  of  taking  Hen- 
derson's share  under  the  Will  therefore,  Matthew 
and  Hanover  would  have  taken  it  as  on  intestacy, 
as  the  only  lineal  descendants  of  Lucy. 

"When  any  person  shall  die  seized  of  any 

real  property not  having  lawfully 

devised  the  same,  such  real  property  shall  de- 
scend subject  to  his  debts,  as  follows:  (1)  in 
equal  shares  to  his  or  her  children,  and  to  the 
issue  of  any  deceased  child  by  right  of  repre- 
sentation; and  if  there  be  no  child  of  the  intes- 
tate living  at  the  time  of  his  or  her  death,  such 
real  property  shall  descend  to  all  his  or  her 
other  lineal  descendants."   O.C.L.A.  Sec.  16-101. 

By  taking  the  property  under  intestate  succes- 
sion,  however,   the  grandsons   would   take  it  free 
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from  all  the  "conditions,  provisions  and  charges" 
which  Lucy  had  attempted  to  impose  by  her  Will, 
and  thus  we  have  a  very  cogent  reason  why  Lucy 
was  concerned  with  the  event  of  Henderson's  death 
before  her  own. 

One  of  the  outstanding  things  about  the  Deady 
Will  is  the  elaborate  structure  of  legacies  and  re- 
strictions which  she  attempted  to  set  up  about  this 
property.  She  provided  monthly  incomes  for  her 
daughters-in-law,  for  her  grandsons  and  for  Hen- 
derson; she  charged  the  income  with  the  payment 
of  the  inheritance  taxes;  she  attempted  to  set  up  a 
sinking  fund  from  the  income  to  retire  the  mort- 
gage debt;  she  attempted  to  restrain  the  alienation 
or  encumbrance  of  the  land  for  a  period  of  twenty- 
five  years — all  these  apparently  with  the  view  of 
keeping  the  property  itself  intact,  and  providing  for 
the  family  out  of  the  income  alone. 

But  this  entire  scheme  would  fail  if  Matthew 
and  Hanover  took  the  two-thirds  by  intestacy,  freed 
from  the  restrictions  of  the  Will;  for  then  they 
would  be  free  to  dispose  of  or  encumber  that  inter- 
est at  their  pleasure,  ignoring  the  legacies  to  their 
aunts  if  they  so  wished.  This  was  the  uerif  thing 
that  Mrs.  Deady  was  attempting  to  prevent,  and  it 
would  happen  onlg  in  the  event  that  the  primary 
devise  to  Henderson  should  lapse  by  his  death  with- 
out issue  prior  to  her  own  death. 

If  he  outlived  her,  there  would  be  no  lai)se,  but 
the  property  would  slay  subject  to  the  Will  in  any 
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event.  If  he  died  before  her  death,  leaving  issue, 
his  descendants  would  take  his  share  by  virtue  of 
the  lapse  statute,  again  subject  to  the  Will.  But  if 
he  died  before  her  death  without  descendants,  the 
devise  to  him  would  lapse,  and  that  share  would  go 
by  intestacy  free  from  all  her  intended  restrictions. 
This  reason,  if  there  were  no  other,  would  itself  be 
convincing  that  the  contingency  w^ith  which  she  was 
principally  concerned  and  for  which  she  attempts 
to  provide  by  Paragraph  7  was  the  event  of  Hender- 
son's death  without  issue  during  her  own  lifetime. 
She  provides  that  in  that  event,  Matthew  and  Han- 
over would  take  his  share,  subject  to  the  charges 
and  restrictions  in  the  Will. 

It  is  submitted  therefore,  that  the  plan  of  the  tes- 
tatrix will  best  be  effectuated,  and  her  intent  most 
nearly  carried  out  b}^  construing  Paragraph  7  as  a 
substitutional  devise,  to  take  effect  on  her  own 
death,  only  in  the  event  that  Henderson  had  died 
without  issue  prior  to  that  time.  Since  he  outlived 
her,  his  fee  became  absolute  and  passed  to  his 
widow  and  then  to  the  present  plaintiff,  even  though 
he  eventually  died  without  leaving  children. 

Paragraph  eight  of  the  Will  makes  provision 
for  the  widow  of  Henderson  out  of  the  income  of 
the  property  similar  to  that  made  in  Paragraph  5 
for  the  widows  of  the  other  two  sons.  By  it,  Hen- 
derson was  authorized  and  permitted  to  bequeath 
to  his  wife  (if  he  then  has  a  wife)  for  her  lifetime, 
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the  income  that  would  have  been  derived  from  the 
property  by  him  if  living. 

Defendants  attach  great  significance  to  this 
pargraph,  arguing  that  it  would  have  been  unnec- 
essary if  Henderson  had  taken  a  full  fee  in  the  two- 
thirds,  and  that  it  therefore  shows  that  he  was  not 
intended  to  have  the  fee.  But  this  argument  com- 
pletely ignores  the  effect  intended  by  the  testatrix 
that  the  restraint  on  alienation  should  have: 

"The  devises  ....  are  upon  the  express 
condition  that  such  property  shall  not  be  dis- 
posed of  or  encumbered  during  the  period 
aforesaid."     (Par.  6). 

If  that  restraint  had  been  valid,  Henderson  could 
not  have  devised  the  fee  to  his  widow  if  he  died 
prior  to  the  twenty-five-year  period,  unless  perhaps 
to  take  effect  on  the  expiration  of  the  period,  al- 
though it  is  doubtful  whether  that  would  have  been 
valid,  since  it  might  not  have  vested  within  twenty- 
one  years  from  his  death.  The  power  of  appoint- 
ment in  Henderson  was  obviously  to  enable  him  to 
provide  for  his  widow  in  the  event  that  he  died 
during  the  twenty-five-year  period  when  the  testa- 
trix intended  that  he  should  not  have  a  power  of 
alienation. 

The  fact  that  Henderson  exercised  this  power 
by  his  will  is  likewise  of  no  great  aid  to  defendants, 
for  it  merely  shows  that  he  recognized  the  restraint 
on  alienation  which  his  mother  had  attempted    to 
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impose.  Even  though  that  restraint  was  not  legally 
binding  upon  him,  he  apparently  recognized  it  as  a 
moral  obligation.  His  acquiesence  did  not  validate 
the  restraint,  and  when  the  rule  of  law  steps  in  to 
strike  it  down,  his  rights  are  not  to  be  prejudiced 
merely  because  he  heeded  the  expressed,  though  in- 
valid, desire  of  his  mother. 

Defendants  likewise  contend  that  the  power  of 
appointment  in  Paragraph  8  shows  that  in  the 
seventh  paragraph  Mrs.  Deady  was  referring  to 
Henderson's  death  without  issue  after  her  own 
death  and  not  before,  arguing  that  the  power  would 
lapse  if  Henderson  predeceased  her.  But  it  does 
not  follow,  even  if  the  testatrix  had  in  mind  his 
death  after  her  own  in  this  respect  that  she  there- 
fore had  the  same  date  in  mind  with  respect  to  the 
provision  for  his  death  without  issue.  She  may  well 
have  considered  both  possibilities  in  separate  parts 
of  the  Will. 

As  shown  above,  we  believe  she  intended  that 
if  Henderson  survived  her  he  would  take  a  full  fee, 
and  yet  be  unable  to  devise  or  convey  that  fee  be- 
cause of  her  attempted  restraint  on  alienation.  It  is 
entirely  consistent  with  her  expressed  wish  that  she 
intended  (1)  if  he  predeceased  her  without  issue, 
although  his  fee  would  be  defeated,  he  could  con- 
tinue his  share  of  the  income  to  his  widow;  and  (2) 
if  he  survived  her,  though  his  fee  would  be  com- 
plete, he  would  still  be  unable  to  devise  it  because 
of  the  twenty-five-year  restraint,  and  the  power  of 
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appointment  was  a  means  for  providing  for    his 
widow  in  that  event. 

However,  if  the  power  were  taken  to  refer  only 
to  the  death  of  Henderson  after  her  own  death,  as 
defendants  urge,  it  would  also  be  void  for  remote- 
ness, because  there  is  no  certainty  that  Henderson's 
widow  would  be  a  person  in  being  at  the  time  of 
Lucy's  death,  or  that  the  charge  in  her  favor  would 
not  run  for  a  period  greater  than  21  years  after 
lives  in  being  at  Lucy's  death.  This  possibility  is 
expressly  recognized  in  the  Will  in  the  parenthet- 
ical clause  "if  he  then  has  a  wife".  If,  as  suggested 
by  defendants,  therefore,  the  power  would  lapse  if 
it  referred  to  his  death  prior  to  hers,  it  would  in  the 
alternative  be  void  if  it  referred  to  his  death  after 
her  own. 

It  is  not  conceded,  however,  that  the  power  could 
not  be  validly  exercised  prior  to  Mrs  Deady's  death. 
It  is  true  that  a  general  power  of  appointment, 
which  would  permit  the  donee  of  the  power  to 
transfer  the  property  to  anyone  he  should  name,  is 
ordinarily  said  to  lapse  upon  the  death  of  the  donee. 
However,  the  actual  reason  behind  the  decisions 
usually  is  that  the  donee  of  the  power  has  in  his 
Will  merely  made  mention  of  "any  and  all  powers 
of  appointment"  and  actually  had  no  intention  to 
exercise  the  particular  power,  perhaps  because  he 
had  no  knowledge  of  it  prior  to  the  death  of  the 
donor.  The  special  power  given  in  the  Will  of  Mrs. 
Deady,  however,  might  be  exercised  by  a  document 
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executed  before  her  death,  provided  the  donee  of 
the  power  clearly  intended  to  exercise  that  partic- 
ular power  of  appointment.  This  is  pointed  out  in 
49  C.  J.  1284  where  it  is  stated: 

"A  power  may  be  validly  exercised  by  a 
Will  executed  prior  to  the  creation  of  the  pow- 
er, where  the  intention  to  exercise  such  a  pwer 
appears." 

This  actually  occurred  in  the  case  of, — 

Title   Guaranty   S:   Trust  Co.  v.  Ebaugh,  184 
N.  Y.  Supp.  351, 

where  on  February  21st  the  donee  of  the  power  was 
told  that  the  trust  containing  it  was  going  to  be  cre- 
ated, on  the  18th  day  of  April  he  executed  the  power, 
and  the  trust  was  thereafter  created  on  July  3rd. 
This  was  held  to  be  a  valid  execution  of  the  power 
given  in  the  trust. 

Likewise  in  the  case  of, — 

Stone  V.  Forbes,  189  Mass.  163  at  168;  75  N.  E. 
141. 

the  court  pointed  out: 

"It  is  settled  in  this  Commonwealth  that  a 
general  power  of  appointment  is  well  executed, 
in  the  absence  of  anything  to  show  a  contrary 
intention,  by  a  general  residuary  clause  in  the 
\vill  of  the  donee  of  the  power.  Armory  v. 
Meredith,  7  Allen,  397.  Willard  v.  Ware,  10  Al- 
len, 263.  Bangs  v.  Smith,  98  Mass.  270.  Sewall 
V.  Wilmer,  132  Mass.  131.  Cumston  v.  Bartlett, 
149  Mass.  243.  Hassam  v.  Hazen,  156  Mass.  93. 
And,  whatever  may  have  been  the  case  for- 
merly, that  is  now  the  law  in  England.    Airey 
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V.  Bower,  12  App.  Cas.  263.  Boyes  v.  Cook,  14 
Ch.  D.  53.  And  both  in  this  Commonwealth  and 
in  England  the  fact  that  the  power  is  created 
after  the  execution  of  the  will  does  not  prevent 
the  will  from  operating  as  an  execution  of  the 
power.  Willard  v.  Ware,  10  Allen,  263.  Osgood 
V.  Bliss,  141  Mass.  474.  Airey  v.  Bower,  ubi 
supra.  In  England  these  results  have  been  ar- 
rived at  by  means  of  statutory  enactments.  But 
in  this  Commonwealth  they  have  been  reached 
by  the  application  of  general  principles.  In 
this  case,  however,  the  power  is  a  special  one, 
and  it  is  contended  that  different  rules  applj^" 

And  as  stated  by  the  editors  of  Am.  Juris,  at  41 

A.  J.,  835, 

"There  seems  to  be  no  reason  why  a  special 
power  cannot  be  executed  by  a  will  of  prior 
date,  if  the  proper  intent  can  be  gathered  from 
the  will." 

In  the  present  case,  where  the  beneficiary  of  the 
power  is  specifically  designated,  as  well  as  the  in- 
terest to  be  appointed,  and  the  circumstances  are 
such  as  to  indicate  that  Henderson  might  well  know 
of  the  existence  of  the  power  prior  to  the  death  of 
Mrs.  Lucy  Deady,  there  is  certainly  the  strongest 
case  for  holding  that  the  exercise  of  the  power  prior 
to  the  death  of  the  testatrix  would  be  valid. 

Furthermore,  even  in  jurisdictions  where  it  is 
stated  that  a  power  lapses  on  the  death  of  the  donee, 
the  same  result  has  been  reached  by  the  doctrine  of 
incorporation  hij  reference,  which    gives   effect  to 
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the  donee's  will,  where  that  is  the  clear  intent,  even 
though  the  donee  may  in  fact  have  predeceased  the 
donor.  As  stated  by  Justice  Cardozo  in  the  case  of 
In  re  Fowles  Will,  222  N.  Y.  222,  118  N.  E.  611,  612- 
613,  cited  by  defendants: 

The  intent  to  avert  the  consequences  of  a 
lapse  is  clear.  The  only  question  is  whether 
the  intent  is  one  to  which  the  law  will  give 
effect.  One  obstacle,  and  one  only,  can  be 
thought  of.  That  is  the  rule  against  the  incor- 
poration of  extrinsic  documents,  testamentary 
in  character,  but  not  themselves  authenticated 
in  accordance  with  the  statute.  It  is  said  that 
this  rule  is  violated  when  a  testator,  to  keep  a 
power  alive,  ratifies  its  execution,  adopts  the 
will  which  executes  it  as  his  own,  and  thus  in 
effect  averts  a  lapse.  We  do  not  share  that  view. 

Everything  that  this  testator  did  is  justified 
by  our  decision  in  Matter  of  Piffard,  111  N.  Y. 
410,  414,  415, 18  N.E.  718,  719  (2  L.R.A.  193).  *  * 

Piffard's  case  cannot  be  distinguished.  It 
ought  not  to  be  overruled.  Only  the  clearest 
error  would  warrant  us  in  baffling  the  just 
hopes  and  purposes  of  this  testator  by  disre- 
garding a  decisive  precedent.  But  there  are 
substantial  reasons  to  support  the  view  that  the 
decision  was  right.  The  reasons  may  appeal 
with  different  strength  to  different  minds.  *  *  * 

It  is  plain,  therefore,  that  we  are  not  to  press 
the  rule  against  incorporation  to  'a  dryly  log- 
ical extreme.'  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  110,  31  Sup.  Ct.  186,  55  L.  Ed.  112,  32 
L.  R.  A.  (N.  S.)  1062,  Ann.  Gas.  1912A,  487.  We 
must  look  in  each  case  to  the  substance.  We 
must  consider  the  reason  of  the  rule,  and  the 
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evils  which  it  aims  to  remedy.  But  as  soon  as 
we  apply  that  test,  the  problem  solves  itself. 
There  is  here  no  opportunity  for  fraud  or  mis- 
take. There  is  no  chance  of  foisting  upon  this 
testator  a  document  which  fails  to  declare  his 
purpose.  He  has  not  limited  his  wife  to  any 
particular  will.  Once  identify  the  document  as 
her  will;  it  then  becomes  his  own.  He  authorizes 
her  to  act,  and  confirms  her  action.  Condit  v. 
DeHart,  supra,  at  page  81  of  62  N.  J.  Law  at 
page  776  of  40  Atl.  For  the  purpose  of  the  rule 
against  incorporation,  the  substance  of  the  sit- 
uation is  thus  the  same  as  it  always  is  when  a 
will  creates  a  power.  The  substance  is  that  a 
power  which  would  otherwise  have  lapsed  has 
been  kept  alive  by  the  declaration  that  its  exe- 
cution, however  premature,  is  ratified  and  ap- 
proved. But  the  execution  of  a  power  does  not 
violate  the  rule  against  incorporation.  It  can 
make  no  difference  for  that  purpose  whether 
the  execution  is  authorized  in  advance  or  made 
valid  by  relation." 

In  Matter  of  Pit} aid.  111  N.  Y.  410,  18  N.  E.  718, 
2  L.  R.  A.  193,  referred  to  in  the  foregoing  quota- 
tion, it  was  stated  that  the  will  of  the  donee  (who 
died  before  the  power  became  effective  on  death  of 
the  donor)  is  referred  to, — 

"not  as  transferring  the  property  by  an  ap- 
pointment, but  to  define  and  make  certain  the 
persons  to  whom,  and  the  proportions  in 
which,  the  one-fiflh  should  pass  by  the  father's 
will  in  case  of  the  death  of  the  daughter  in  his 
lifetime." 

In  the  present  case,  it  is  not  even  necessary  to 
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look  to  the  donee's  Will  to  ascertain  those  facts,  for 
the  ultimate  beneficiary  and  the  amount  of  the  in- 
terest to  pass  are  both  ascertained  by  the  Will  of 
the  donor  herself.  The  present  case  is  certainly  a 
much  stronger  one,  therefore,  for  upholding  the 
validity  of  a  prior  exercise  of  the  power 

As  stated  at  the  outset,  however,  even  if  Lucy 
did  have  in  mind  the  event  of  Henderson's  death 
after  her  own  with  respect  to  the  power  of  appoint- 
ment, it  by  no  means  follows  that  she  necessarily 
had  the  same  event  in  mind  with  respect  to  the  fail- 
ure of  issue,  as  defendants  seek  to  infer 

Paragraph  nine  provides  that  the  monthly  pay- 
ments to  Matthew,  Hanover  and  Henderson,  pre- 
viously set  up  in  Paragraph  5,  shall  be  limited  to 
ten  years  after  her  death  instead  of  for  Henderson's 
life  as  provided  in  Paragraph  5.  At  the  end  of  the 
ten-year  period,  the  net  income,  after  payment  of 
the  legacies  to  the  widows  of  the  other  two  sons, 
"shall  follow  the  title  and  ownership  of  said  real 
property,  and  shall  be  distributed,  tw^o-thirds  to  my 
son  Henderson  Brooke  Deady,  and  the  remaining 
one-third  to  my  two  grandsons." 

This  provision  alone  is  certainly  strong  evidence 
that  Henderson  was  to  receive  a  full  fee  to  the  two- 
thirds  of  the  property,  since  the  clause  refers  to 
"the  title  and  ownership"  in  him  of  that  amount. 

Paragraph  ten  devises  certain  other  real  estate 
to  Henderson,   concerning   which   no   question   is 
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raised,  and  Paragraph  eleven  bequeathed  to  Han- 
over the  law  library  of  the  testatrix. 

Paragraph  twelve  provides  that  all  the  resi- 
due of  the  testatrix'  property  shall  go  in  the  pro- 
portion of  two-thirds  to  Henderson  and  one-sixth 
each  to  Matthew  and  Hanover,  thus  indicating, 
along  with  the  other  provisions  of  the  Will,  the 
general  plan  of  the  testatrix  to  divide  her  estate  in 
that  proportion — two-thirds  to  the  surviving  son 
and  the  remaining  one-third  to  the  grandsons.  Hen- 
derson was  the  chief  beneficiary  of  her  Will  and 
the  primary  object  of  her  bounty. 

By  the  last  clause  of  her  Will  the  testatrix 
named  Henderson  and  Joseph  Simon  as  co-execu- 
tors. The  fact  that  she  provided  for  a  co-executor 
indicates  that  she  had  in  mind  the  possibility  of 
Henderson's  not  surviving  her,  and  this  again  is  of 
weight  in  determining  that  Paragraph  7  referred  to 
the  death  of  Henderson  within  her  own  life. 

THE  WILL  AS  A  WHOLE 

Viewing  the  Will  as  a  whole,  therefore,  certain 
features  are  outstanding  which  characterize  the 
entire  instrument.  One  of  the  first  of  these  is  that 
the  Will  was  obviously  drawn  by  a  lawyer — it  is 
phrased  in  technical  language  and  replete  with  con- 
ditions, charges,  powers,  devises  and  legacies.  Hav- 
ing used  words  of  settled  legal  significance,  she  is 
presumed  to  have  intended   their  technical   mean- 
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ini?,    for    her   attorneys  were  undoubtedly  merely 
phrasing  the  Will  to  give  expression  to  her  intent. 

Another  feature  immediately  apparent  is  that 
Henderson  was  the  chief  object  of  the  testatrix' 
bounty.  He  was  her  sole  surviving,  and  apparently 
favorite  son.  He  is  the  first  devisee  mentioned;  he 
is  given  the  largest  share  of  the  realty,  the  largest 
share  of  the  income,  and  the  largest  share  of  the 
residuary  estate.  Another  parcel  of  land  is  given 
to  him  in  fee  simple.  He  is  named  as  a  co-executor 
of  the  Will.  Clearly,  if  there  is  anyone  for  whom 
Mrs.  Deady  would  have  desired  to  create  an  abso- 
lute estate,  it  was  for  her  son  Henderson;  and  her 
natural  desire  coincides  with  the  statutory  pre- 
sumption that  she  intended  to  give  him  her  entire 
estate  in  the  land  unless  her  intention  to  give  a  les- 
ser amount  is  clearly  expressed  in  the  W^ill.  But 
nowhere  in  the  Will  can  there  be  found  any  such 
clearly  expressed  intent  to  debase  or  cut  down  the 
fee  given  by  the  primary  devise,  although  it  would 
have  been  the  simplest  matter  for  her  attorneys  to 
have  so  stated  if  that  had  been  her  desire. 

The  next  outstanding  thing  about  the  Will  is  the 
elaborate  structure  of  legacies  by  which  she  at- 
tempted to  provide  for  the  family  out  of  the  income 
from  the  property.  To  insure  that  this  comprehen- 
sive scheme  would  be  carried  out,  she  subjected  the 
primary  devises  to  the  payment  of  the  specified 
charges,  provided  for  the  retirement  or  refinancing 
of  the  mortgage  debt,  and  attempted  to  restrain  the 
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alienation  or  encumbrance  of  the  land  for  a  period 
of  twenty-five  years.  Obviously  that  construction 
of  the  Will  should  be  adopted  which  most  nearly 
gives  effect  to  her  desires,  so  far  as  that  can  legally 
be  done. 

As  pointed  out  above,  the  greatest  threat  to  this 
plan — apart  from  the  rule  against  perpetuities — 
was  the  possibility  that  Henderson  might  prede- 
cease her  without  issue,  so  that  his  share  would 
lapse  and  go  to  Matthew  and  Hanover  as  on  intes- 
tacy, free  from  all  the  restrictions  which  she  had 
attempted  to  impose.  A  lapse  was  to  be  feared  only 
if  he  died  without  issue  prior  to  her  death,  and  it 
was  largely  for  this  purpose,  it  is  believed,  that  the 
death  without  issue  clause  was  inserted — to  prevent 
a  lapse  and  insure  that  if  Matthew  and  Hanover  did 
take  Henderson's  share,  they  would  take  it  subject 
to  the  terms  of  the  Will  and  not  free  from  her  re- 
strictions. 

When  this  very  practical  reason  harmonizes  so 
well  with  the  substitutional  construction  which  the 
Oregon  Supreme  Court  recognizes  as  being  the 
weight  of  authority,  it  is  submitted  that  the  clause 
must  be  held  to  refer  only  to  Henderson's  death 
without  issue  during  the  lifetime  of  the  testatrix, 
and  that  upon  his  surviving  her,  he  took  an  abso- 
lute estate  in  fee  which  passed  by  successive  devises 
to  the  present  plaintiff. 
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NO  TRUST  CREATED 

We  believe  it  is  apparent  without  extended  dis- 
cussion that  there  was  no  real  trust  created  under 
the  Will.  Although  the  testatrix  used  the  word  "trus- 
tee", the  fee  title  was  granted  to  the  grandsons  and 
to  Henderson.  The  executors  were  merely  given  the 
right  to  collect  and  distribute  the  income,  pay  the 
specific  legacies  and  create  a  sinking  fund.  The 
power  to  renew  the  mortgage  was  given  to  the  fee 
owners,  and  the  restriction  against  alienation  was 
placed  directly  against  them,  not  against  the  execu- 
tors. As  pointed  out  by  the  Oregon  Supreme  Court 
in  the  recent  case  of  D'Arcij  us.  Snell,  162  Ore.  351, 
364: 

"9.  The  fee  title  to  and  ownership  of  the 
real  property  of  a  decedent  passes  immediately 
on  his  death  to  his  heirs  or  devisees  subject  only 
to  the  payment  of  the  debts  of  deceased  and  the 
right  of  the  personal  representative  to  posses- 
sion for  the  purposes  of  administration:  King 
V.  Boijd,  4  Or.  326;  Noons  Estate,  49  Or.  286,  291, 
88  P.  673;  De  Bow  v.  Wollenberg,  52  Or.  404,  96 
P.  536, 97  P.  717;  Stadetman  v.  Miner,  supra;  Mac- 
Kenzie  v.  Graham,  159  Or.  687,  82  P.  (2d)  884." 

PARTIES 

As  to  the  alleged  absence  of  necessary  parties,  it 
should  be  sufficient  to  point  out  that  recovery  is  not 
being  sought  here  for  the  benefit  of  either  the  estate 
of  Henderson  or  Charlotte  Howell  Deady,  but  rather 
for  the  son  of  Charlotte,  and  he  is  stitt  living.   The 
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present  plaintiff  is  the  owner  by  successive  devises 
of  whatever  interest  either  Henderson  or  Charkjtte 
had  to  devise,  and  title  passed  to  him  immediately 
upon  the  death  of  his  mother  {D'Arcy  vs.  Snell, 
supra).  He  is  the  real  party  in  interest  and  the  only 
one  to  whom  any  recovery  could  accrue.  What 
possible  interest  the  executors  of  the  two  estates 
could  have  is  not  readily  perceived. 

EVIDENCE  ADDUCED  AT  THE  TRIAL 

Admissibilitij 

As  to  those  portions  of  the  offered  evidence  which 
were  excluded  by  the  trial  court,  the  following  ob- 
servations should  be  sufficient: 

(a)  As  to  the  oral  expressions  of  the  testatrix 
(Tr.  264-70,  385-7,  390-4,  399-401,  406-7,  411-15),  the 
rule  is  clear  that  parol  evidence  is  not  admissible  to 
explain,  modify  or  vary  the  construction  of  a  Will. 
(Proposition  No.  XIV,  supra,  page  16).  While  con- 
struction was  required,  there  was  no  ambiguity  in 
the  Will  as  to  the  devolution  of  the  fee.  If  parol  evi- 
dence of  the  eslatrix  were  admissible  in  this  case  it 
would  be  so  in  any  case,  and  the  formalities  sur- 
rounding the  execution  of  a  Will  would  be  entirely 
destroyed. 

(b)  The  acts  or  statements  of  the  executor  of 
Henderson's  estate  (Tr.  205-7,  212-3)  are  not  in  any 
way  binding  upon  the  present  plaintiff  because  there 
is  no  privity  of  interest  between  them.  The  trial  court 
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admitted  declarations  of  Henderson  himself,  partly 
on  the  theory  that  they  might  be  admissions  of  a 
prior  holder  of  the  title.  But  the  executor  of  the 
estate  does  not  hold  the  title  to  the  property,  merely 
having  possession  for  the  purposes  of  administra- 
tion, and  no  act  of  his  could  be  in  any  way  binding 
on  a  subsequent  holder  of  the  fee.  In  addition,  of 
course,  they  are  purelj^  hearsay — the  acts  of  one  not 
a  party  to  the  suit,  offered  as  proof  that  what  they 
purport  to  say  is  true. 

(c)  Likewise,  any  statements  that  Chester  Dolph 
may  have  made  to  Mr.  Weinstein  (Tr.  224-5)  were 
between  persons  not  parties  to  this  case,  reporting 
in  turn  matters  which  others  were  alleged  to  have 
told  Mr.  Dolph,  and  not  binding  in  any  way  upon 
the  present  plaintiff. 

(d)  The  matters  with  regard  to  the  State  Inheri- 
tance Tax  were  properly  excluded.  As  the  trial  court 
stated  (Tr.  121),  what  relevancy  these  matters  might 
have  is  inconceivable.  "The  state  will  not  be  fore- 
closed from  collecting  what  the  law  allows." 

(e)  The  letters  sought  to  be  introduced  as  de- 
fendants' exhibits  "Q"  and  "R",  being  letters  from 
Wilbur,  Beckett  &  Howell  to  Simon  and  the  reply 
(Tr.  445,  451)  were  of  course  properly  rejected  as 
being  entirely  hearsay,  between  persons  not  parties 
to  the  litigation,  and  attempting  to  report  matters 
coming  from  still  a  third  party. 
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Effect  of  the  Evidence 

As  we  understand  the  defendants'  contentions, 
they  seek  to  establish  chiefly  two  things  by  the  evi- 
dence offered  at  the  trial:  (1)  a  waiver  or  estoppel 
of  some  sort  against  Henderson;  and  (2)  a  practical 
construction  of  the  will  by  the  interested  parties. 

With  respect  to  the  first  of  these,  it  is  submitted 
that  the  elementts  of  an  estoppel  are  not  present,  be- 
cause even  assuming  that  Henderson  had  told  the 
others  he  did  not  take  an  absolute  fee  under  the  Will, 
this  was  at  most  a  statement  of  law  or  opinion 
merely  and  not  of  fact.  Furthermore,  if  he  had  made 
such  statements,  Matthew  and  Hanover  would  have 
had  no  right  to  rely  on  them,  because  they  had  as 
complete  a  knowledge  of  the  facts  as  he  did,  and  they 
were  advised  by  counsel  who  knew  the  terms  of  the 
will  and  were  better  qualified  to  form  an  opinion 
than  was  Henderson.  Mere  silence  on  Henderson's 
part  is  of  no  avail  to  defendants,  for  he  was  under 
no  duty  to  speak  up  and  advance  his  contentions. 

Likewise  the  evidence  falls  far  short  of  estab- 
lishing a  waiver,  because  there  is  no  "intentional" 
relinquishment  of  a  known  right."  The  most  that 
could  be  said  is  that  Henderson  might  have  been 
mistaken  as  to  his  rights  as  a  matter  of  law. 

As  to  a  practical  construction  by  the  interested 
parties,  extrinsic  evidence  of  that  nature  is  admissi- 
ble only  where  the  will  is  clearly  ambiguous,  and  the 
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extrinsic  evidence  itself  is  unequivocal. 

Campbell  v.  Fowler,  226  Ky.  548;  11  S.  W.  2d 
423,  428. 

Eagen  u.  Commissioner,  43  F  (2d)  881,  71  A. 
L.R.863(5Cir.). 

Bishop  V.  Howarth,  59  Conn.  455,  22  A.  432. 

As  pointed  out  above,  in  the  present  case  there  is 
no  ambiguity  as  to  the  devolution  of  the  fee  when 
the  will  is  considered  by  itself,  and  evidence  of  this 
nature  could  only  serve  to  introduce  uncertainty. 

However,  we  have  carefully  considered  the  An- 
notations cited  by  defendants  from  67  A.  L.  R.  1272 
and  94  A.  L.  R.  245,  and  it  is  believed  that  all  of  the 
cases  cited  therein  will  fall  into  one  or  more  of  the 
following  classes,  based  on  their  respective  facts: 

(1)  Where  the  property  of  the  decedent  has 
been  divided  and  entirely  distributed  according  to 
a  certain  construction  of  the  will,  and  all  parties 
have  acquiesced  in  the  division  for  a  considerable 
period  of  time; 

(2)  Where  there  has  been  a  specific  agreement 
of  the  parties  to  a  certain  plan  of  distribution,  ex- 
pressly arrived  at.  Where  this  is  in  the  nature  of  a 
family  settlement,  the  courts  will  go  to  some  lengths 
to  uphold  it; 

(3)  Where  the  parties  have  disposed  of  the  prop- 
erty among  themselves  or  to  outsiders  on  the  assump- 
tion of  ownership,  and  to  upset  the  arrangement 
would  injure  innocent  parties; 
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(4)  Where  the  litigant  against  whom  the  con- 
struction is  offered  was  himself  a  party  lo  the  con- 
struction, so  that  it  is  in  the  nature  of  an  admission. 

In  those  kinds  of  cases,  the  construction  is  re- 
ceived as  independently  binding  on  the  parties.  But 
when  the  construction  is  offered  as  tending  to  prove 
the  intent  of  the  testator,  then  it  is  rejected  as  parol 
evidence  and  pure  hearsay. 

(Proposition  No.  XV,  supra,  p.  17.) 

In  the  present  case,  none  of  these  factors  are 
present,  for  the  property  of  the  decedent  has  re- 
mained intact,  there  has  been  no  express  agreement, 
no  innocent  third  parties  have  intervened,  and  the 
present  plaintiff  was  not  in  any  event  a  party  to  the 
construction.  Even  though  Henderson  might  have 
been  a  party  to  such  a  construction,  this  is  not  bind- 
ing upon  the  present  plaintiff  as  a  vicarious  admis- 
sion. When  admissions  of  a  predecessor  in  title  are 
received  against  a  subsequent  holder  of  the  title,  it 
is  on  the  theory  that  the  predecessor  was  in  similar 
circumstances  and  had  only  the  same  motives  as  the 
present  party,  w^hich  is  obviously  not  the  case  be- 
tween Henderson  and  the  present  plaintiff  (Wig- 
more  on  Evidence,  3rd  Ed,.  Sec.  1080). 

The  case  of  Moore  us.  Moore,  121  Or.  48,  252  Pac. 
964,  cited  by  defendants  involves  several  of  these 
features,  for  there  the  will  was  held  to  be  clearly 
ambiguous,  and  the  family  had  joined  in  conveying 
the  property  to  a  managing  trustee,  the  deed  reciting 
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that  each  owned  a  one-eighth  interest.  Later,  the  de- 
fendant sold  a  one-eighth  interest  to  another  of  the 
family  under  circumstances  clearly  indicating  a  de- 
sire to  convej^  all  her  interest.  When  she  later  at- 
tempted to  claim  a  larger  share,  the  court  construed 
the  will  against  her  claim  on  the  grounds  that  the 
parties  had  adopted  a  contrary  construction  between 
themselves. 

The  case  is  clearly  a  remote  one  from  the  present 
case,  because  there  the  parties  had  embodied  their 
construction  of  the  will  in  a  specific  written  agree- 
ment, the  claimant  had  already  sold  her  supposed 
interest  to  another,  and  the  circumstances  showed 
a  family  settlement  acquiesced  in  by  all  the  parties. 

In  Stiibbs  V.  Abel  114  Or.  610,  233  Pac.  852,  cited 
by  defendants,  it  does  not  appear  that  the  construc- 
tion by  the  parties  was  of  any  significance  to  the 
decision,  the  court  expressly  stating: 

"This  will  contains  no  ambiguity  as  to  bene- 
ficiaries or  as  to  things  bequeathed  or  devised; 
and  we  shall  not  resort  to  surrounding  circum- 
stances for  the  purpose  of  imparting  into  the 
will  an  intention  not  therein  expressed." 

As  far  as  the  various  stipulations  signed  by  the 
family  are  concerned,  it  is  apparent  that  none  of 
them  had  for  its  purpose  a  construction  of  the  will 
as  to  the  devolution  of  the  fee,  but  they  were  con- 
cerned only  with  redistributing  the  income  on  the 
basis  of  an  entirely  new  and  separate  agreement. 
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In  the  negotiations  all  the  parties  were  represented 
by  counsel. 

Before  leaving  the  matter  of  the  evidence  intro- 
duced at  the  trial,  however,  there  is  one  factor  to 
which  attention  should  be  called.  It  appears  (De- 
fendants' Ex.  D,  Tr.  291)  that  prior  to  Mrs.  Deady's 
death  the  property  in  question  had  belonged  to  her 
three  sons  in  equal  shares,  subject  only  to  a  life  estate 
in  her  favor.  It  had  been  so  devised  by  her  deceased 
husband,  the  late  Judge  Deady.  In  order  to  refinance 
the  property  the  boys  joined  in  conveying  the  fee 
to  her.  It  was  subsequently  claimed  by  Marye 
Thompson  Dead}',  wadow^  of  Paul,  that  the  convey- 
ance to  Lucy  was  solely  in  trust,  and  that  the  fee 
should  return  to  the  heirs  of  the  three  sons  equally. 
She  brought  suit  to  compel  this  result,  but  dismissed 
it  upon  receiving  a  larger  share  of  the  income.  (De- 
fendants'Ex.  E,  Tr.  307) . 

This  is  significant  because  it  show^s  an  additional 
reason  why  Lucy  w^ould  have  intended  to  convey 
only  a  one-third  interest  to  Matthew  and  Hanover — 
the  one-third  w^hich  their  father,  Edward,  had  pre- 
viously owned.  Since  Paul  left  no  descendants,  it 
w^as  the  most  natural  thing  for  her  to  leave  Paul's 
share  to  Henderson,  along  with  his  ow^n,  and  give 
Edw^ard's  share  to  his  two  sons. 
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IN  CONCLUSION 

It  is  submitted  that  the  will  itself,  taken  in  its 
entirety,  is  perfectly  clear  in  its  intention  to  devise 
a  fee  to  Henderson  in  two-thirds  of  the  property, 
subject  to  the  same  "conditions,  provisions  and 
charges"  as  that  of  the  grandsons,  and  subject  to 
being  defeated  only  if  he  died  without  issue  during 
the  lifetime  of  the  testatrix.  There  is  no  need,  nor 
anj^  room,  for  extrinsic  evidence,  but  if  such  is  re- 
ceived it  does  not  lead  to  any  different  construction. 
Plaintiff,  as  successor  to  the  interest  of  Henderson, 
is  the  owner  of  an  absolute  fee  in  two-thirds;  and 
the  decree  of  the  District  Court  was  entirely  correct, 
except  in  the  particular  hereinafter  noted. 
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QlrflgB- Appellant  a  ©pinning  Srtrf 


ASSIGNMENT  OF  ERROR 

The  trial  court  erred  in  denying  to  the  plaintiff 
any  right  to  the  present  income  from  the  property 
during  the  lifetime  of  Marye  Thompson  Deady. 


ARGUMENT 

The  trial  court  held  that  a  trust  was  created  by  the 
stipulation  of  October  28,  1925  (Defendants'  Ex.  E, 
Tr.  307)  by  which  Marye  Thompson  Deady's  suit  was 
settled.  This  stipulation  increased  her  share  of  the 
income  above  that  to  which  she  was  entitled  under 
the  terms  of  the  will.  The  trial  court  held  (Tr.  151) 
that  since  the  present  plaintiff  was  not  therein  men- 
tioned, he  cannot  share  in  the  income  from  the  prop- 
erty until  the  termination  of  that  trust  upon  the 
death  of  Marye. 

It  is  deemed  that  little  discussion  is  necessary. 
The  trust  was  purely  for  the  payment  of  the  speci- 
fied charges — $150  per  month  each  to  Mary  and 
Marye,  and  $400  to  Henderson — and  after  the  pay- 
ment of  those  charges  there  would  seem  to  be  no  rea- 
son why  the  balance  of  the  income  should  not  follow 
the  equitable  ownership  of  the  property.  Henderson 
is  of  course  no  longer  drawing  a  monthly  income, 
and  obviously  the  pr()])erty  is  yielding  revenue  in  ex- 


74 


cess  of  the  other  two  charges.  Plaintiff  has  no  knowl- 
edge of  how  that  money  is  being  applied,  but  the 
trust  does  not  direct  it  to  be  accumulated,  and  it  is 
submitted  that  whatever  income  is  derived  over  and 
above  the  monthly  charges  should  be  distributed  in 
the  proportion  of  the  equitable  ownership — two- 
thirds  to  Henderson  and  one-third  to  Matthew  and 
Hanover. 

Respectfully  submitted, 

Maguire,  Shields,  Morrison  and  Biggs, 
Robert  F.  Maguire, 
Randall  B.  Kester, 
John  Scoble, 
Attorneys  for  Appellee  and  Cross-Appellant. 
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for  the  District  of  Oregon. 

Hon.  James  Alger  Fee,  District  Judge. 


Presumption  of  Meaning  of  "Death  Without  Issue" 

The  basic  issue  in  this  case  is  whether  Mrs. 
Deady,  in  the  Seventh  paragraph  of  her  will  which 
provides  that  "in  the  event  my  son  Henderson  Brooke 
Deady  die  without  issue,  the  undivided  two-thirds 


2  Matthew  Edward  Deady,  ct  al. 

of  Lot  numbered  1  in  Block  numbered  212,  shall  vest 

in  my  grandsons  hereinbefore  named,"  intended  to 

provide  that  the  devise  over  should  take  effect  only 

in  the  event  of  Henderson's  death  prior  to  Iter  own 

death,  or  in  the  event  of  Henderson's  death  without 

issue  at  any  time. 

In  our  original  brief  (pp.  15-())  we  quoted  from 

Mr.  Justice  Gray's  opinion  in  Britton  vs.  Thornton, 

112  U.S.  52G,  532-3,  as  follows : 

"When  indeed  a  devise  is  made  to  one  person  in 
fee,  and  in  case  of  his  death  to  another  in  fee, 
the  absurdity  of  speaking  of  the  one  event  which 
is  sure  to  occur  to  all  living  as  uncertain  and 
contingent  has  led  the  courts  to  interpret  the 
devise  over  as  referring  only  to  death  in  the  tes- 
tator's lifetime.  *  *  *  But  when  the  death  of 
the  first  taker  is  coupled  with  other  circum- 
stances which  may  or  may  not  ever  take  place, 
as,  for  instance,  death  under  age  or  without  chil- 
dren, the  devise  over,  unless  controlled  by  other 
provisions  of  the  will,  takes  effect,  according  to 
the  ordinary  and  literal  meaning  of  the  words, 
upon  death,  under  the  circumstances  indicated, 
at  any  time,  whether  before  or  after  the  death 
of  the  testator.^'    (Italics  added.) 

We  pointed  out  that  the  above  quotation  has 
twice  been  quoted  with  approval  by  the  Supreme 
Court  of  Oregon,  in  Bilyeu  vs.  Crouch,  9G  Or.  66,  at 
page  71,  189  P.  222,  at  page  224 ;  and  in  Imhrie  vs. 
Hartrampf,  100  Or.  589,  at  page  602,  198  P.  521,  at 
page  525;  and  also  cited  with  approval  in  Shadden 
vs.  Hemhree,  17  Or.  14,  at  pages  25-6,  18  P.  572,  at 
page  577. 

Each  of  the  above  three  Oregon  decisions  is  dis- 
cussed in  Appellee's  Brief  (pages  24-6,  29-30,  30-3), 
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but  at  no  place  in  that  brief,  either  in  the  discussion 
of  the  Oregon  cases  or  elsewhere,  is  any  notice  taken 
of  the  Oregon  court's  i-epeated  approval  of  the  above 
quotation.  In  fact,  Briffon  vs.  Thornton  is  not  even 
mentioned  in  the  brief. 

The  Oregon  cases  are  reviewed  at  some  length 
in  Appellee's  Brief  (2:J-:];J),  but  it  is  submitted  that 
an  utter  disregard  of  the  above  and  other  portions 
of  the  opinions  in  those  cases,  and  of  the  actual 
holdings  therein,  is  displayed  when  the  brief  sug- 
gests (p.  34)  ''that  if  the  question  were  presented 
in  the  Oregon  courts  today  the  substitutional  rule 
Avould  be  followed.''  We  assert,  as  we  did  in  our 
original  brief  (p.  Ij8),  that  the  Oregon  rule  is  to  the 
contrary.  In  our  original  brief  (pp.  2()-38)  we  re- 
viewed at  length  all  of  the  Oregon  cases  which  deal 
with  the  phrase  "die  without  issue",  or  words  of 
similar  import,  and  another  discussion  of  them  here 
would  be  an  unjustified  repetition.  We  agree,  of 
course,  with  appellee  that,  in  the  last  analysis,  the 
decision  of  this  case  depends  upon  the  meaning  to 
be  given  the  language  of  the  will,  and,  whatever  the 
rule  ma}^  be,  it  is  but  a  rule  of  construction  which 
will  yield  to  a  contrary  intent  derived  fi-oui  the  lan- 
guage of  the  will. 

We  accordingly  proceed  to  analyze  the  conten- 
tions made  by  appellee  regarding  the  meaning  of 
the  will. 
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MEANING  OF  THE  WILL 

L  (Appellee's  Brief,  39,  41,  47)  The  first  con- 
tention is  that  the  provision  "subject  to  like  condi- 
tions, provisions  and  charges  thereon,"  in  the  Fourth 
paragraph  containing  the  devise  to  the  grandsons, 
means  that  no  subsequent  condition  in  the  will  can 
be  construed  as  applicable  to  Henderson's  devise 
unless  "exactly  the  same"  condition  is  applicable  to 
the  grandsons'  devise — that  the  conditions  must 
be  "identical''.  Surely  appellee  does  not  mean  this. 
That  contention  renders  the  Seventh  paragTaph  en- 
tirely nugatory,  even  thought  it  be  construed  in 
accordance  with  appellee's  contentions.  Of  course, 
the  mere  reading  of  the  Third  and  Fourth  para- 
graphs will  demonstrate  that  by  the  use  of  the  word 
"like"  in  the  Fourth  paragraph  the  Testatrix  in- 
tended simply  to  state  that  the  devise  to  the  grand- 
sons was  "subject  to  the  conditions,  provisions  and 
charges  thereon  hereinafter  madc'\  the  word  "like" 
in  the  Fourth  paragraph  taking  the  place  of  the 
phrase  "hereinafter  made"  in  the  Third  paragraph. 

Furthermore,  in  the  v/ill  under  consideration  in 
the  case  of  StuMs  vs.  Abel,  114  Or.  GIO,  233  P.  852 
(referred  to  in  our  original  brief  at  pages  18,  20, 
39,  and  in  the  appendix,  page  85)  the  fact  that  the 
testator  gave  notice  in  the  Sixth  paragTai^h  that  he 
might  subsequently  limit  the  devise  to  Mrs.  Stubbs, 
as  well  as  the  devises  to  Kichard  and  Claire  Wil- 
liams, did  not  prevent  the  Oregon  Supreme  Court 
from  giving  full  effect  to  the  subsequent  limitation 
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placed  on  the  devises  to  Ricliard  and  Claire  only. 

2.  (Appellee's  Brief,  G,  43-4)  A  contention,  not 
presented  to  the  trial  court  (See  Tr.  12-3,  108-10),  is 
that  various  provisions  in  the  will  involving  accumu- 
lations, restraints,  etc.,  claimed  by  appellee  to  be 
invalid,  are  so  inextricably  bound  up  with  the  valid 
provisions  that  the  elimination  of  the  invalid  provi- 
sions would  entirely  frustra:te  the  desires  of  the  tes- 
tatrix, and  therefoie  that  the  entire  will  fails.  No 
authorities  are  cited  in  support  of  their  contention 
that  the  elimination  of  types  of  provisions  claimed 
to  be  illegal  will  so  defeat  the  general  plan  as  to 
render  the  entire  will  (except  the  residuary  clause) 
invalid.  The  provisions  referred  to  are  concerned 
with  accumulations  and  restraints  and  are  not  pro- 
visions whereby  the  vesting  of  title  is  illegally  post- 
poned. The  present  case  presents  no  situation  calling 
for  the  application  of  the  rule  of  law  stated  by  ap- 
pellee. See  Closset  vs.  Burtchaell,  112  Or.  585,  230 
P.  554;  Friswold  vs.  United  States  National  Bank, 
122  Or.  24G,  257  V.  818. 

3.  (Appellee's  Brief,  44-G)  Naturally  the  testa- 
trix desired  her  devisees  to  have  power  of  aliena- 
tion after  25  years,  but  the  power  of  alienation  which 
she  desired  them  to  have  Avas  only  of  the  estates 
actually  devised. 

The  suggestion  on  page  45  that  if  Henderson's 
title  was  defeasible  "his  mortgage"  would  be  un- 
acceptable, is  entirely  beside  the  point.  NaturaJly, 
if  the  existing  mortgage  was  extended  it  wouhl  be 
by  an  extension  agreement  executed  by  Henderson, 
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Hanover,  and  Matthew,  and  their  respective  wives. 

4.  (Appellee's  Brief,  4(1)  The  suggestion  that 
testatrix  had  "little  regard"  for  the  rule  against 
perpetuities  and  related  rules  of  law,  and  therefore 
probably  wished  the  expression  "death  without  is- 
sue" to  have  its  "settled  common  law  meaning",  is, 
we  submit,  utterly  illogical.  If  the  draftsnum  of 
the  will  violated  the  rule  against  perpetuities  and 
"related  rules  of  law",  it  is  more  logical  to  believe 
that  such  violation  resulted  from  an  ignorance  of 
those  rules  and  that  accordinglj^  he  also  was  ig- 
norant of  what  appellee  refers  to  as  "the  settled  com- 
mon law  meaning"  of  the  expression  "death  without 
issue". 

5.  (Appellee's  Brief,  48)  The  astounding  sugges- 
tion is  made  that  because  Mrs.  Deady  did  not  desire 
the  devise  to  the  grandsons  to  be  cut  down  upon  the 
death  of  Henderson,  therefore  she  did  not  desire 
the  devise  to  Henderson  to  be  cut  down  upon  his 
own  death! 

6.  ( Appellee's  Brief,  49-52 )  In  answer  to  our  con- 
tention that  if  the  Seventh  paragraph  be  construed  as 
a  substitutional  devise  only  it  was  entirely  unneces- 
sar}^  because,  if  Henderson  had  predeceased  Mrs. 
Deady,  Matthew  and  Hanover  would  have  taken  by 
intestacy  the  property  devised  to  Henderson,  appel- 
lee makes  a  rather  extended  and  curious  argument. 

It  is  first  pointed  out  that  (in  the  absence  of  the 
Seventh  paragraph)  the  descent  to  Hanover  and 
Matthew,  in  the  event  Henderson  predeceased  his 
mother,  would  have  been  from  Mrs.  Deady  and  not 
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from  Henderson.  We,  of  course,  agree,  and,  in  mak- 
ing our  contention  (Appellants'  Br.,  47),  we  intend- 
ed to  imply  nothing-  to  the  contrary.  It  is  then  point- 
ed out  that  one  of  the  outstanding  features  of  the 
will  is  the  "elaborate  structure  of  legacies  and  re- 
strictions"— provisions  for  income  for  daughters- 
in-law,  gi'andsons,  and  Henderson,  charges  against 
income  for  inheritance  taxes,  sinking  fund  to  re- 
tire the  mortgage,  restraint  on  alienations,  etc. — all 
for  the  purpose  of  "keeping  the  property  itself  in- 
tact, and  providing  for  the  family  out  of  the  income 
alone.''  The  contention  is  then  made  that  if  Matthew 
and  Hanovey  had  inherited  the  two-thirds  interest 
upon  a  lapse  resulting  from  Henderson's  death  prior 
to  that  of  Mrs.  Deady,  the  two-thirds  interest  would 
have  been  free  from  these  charges,  provisions,  and 
restraints.  And,  as  the  argument  goes,  there  would 
then  have  been  a  frustration  of  Mrs.  Deady's  pri- 
mary desire  to  keep  the  property  intact  "for  the 
family".  In  addition  to  the  obvious  answer  that  any 
intent  by  Mrs.  Deady  to  give  this  two-thirds  interest 
to  Henderson's  widow  and  Henderson's  widow's 
son  by  another  mai'riage — strangers  to  Mrs.  Deady 
— can  hardly  be  said  to  be  "keeping  the  property  it- 
self intact,  and  providing  for  the  family  out  of  the 
income",  we  have  four  answers  to  the  above  con- 
tention : 

First:  Had  the  Seventh  paragraph  been  omitted 
and  had  Henderson  predeceased  Mrs.  Deady  so  that 
the  two-thirds  interest  would  have  gone  to  Matthew 
and  Hanover  by  intestacy,  the  dire  result   which 


8  Matthew  Edtvard  Deady,  ct  al. 

appellee  claims  Mrs.  Deady  foresaw  and  guarded 
against  would  not  have  taken  place  anyway.  The 
provisions  of  the  Fifth  paragraph  for  the  payment 
of  income  from  this  property  are  not  (as  appellee's 
counsel  assume )  in  any  way  dependent  upon  the  pre- 
ceding devises  in  the  Third  and  Fourth  paragraphs. 
Had  all  the  preceding  devises  lapsed,  the  Fifth  para- 
graph would  still  have  remained  in  full  force  and 
effect.  A  mere  reading  of  that  Fifth  paragraph  dis- 
closes that  appellee  is  mistaken  in  this  contention. 
And  Avhile  it  may  be  true  that  the  purported  "ex- 
press condition"  against  alienation  in  the  Sixth  para- 
graph would  not  have  been  effective  with  respect 
to  that  two-thirds  interest  in  case  of  intestacy,  it 
is  also  clear  that  the  insertion  of  the  Seventh  para- 
graph does  not  change  that  result.  The  condition  in 
the  Sixth  paragraph  reads  ".  .  .  the  devises  .... 
contained  in  items  three  and  four  hereof ^  are  upon 
the  express  condition  .  .  ."  And  so,  the  devise  con- 
tained in  the  Seventh  paragraph — whether  substi- 
tutional or  anything  else — is  not  made  subject  to 
the  condition  provided  in  the  Sixth  paragraph. 

Second:  If  the  Seventh  paragraph  was  inserted 
(as  appellee  claims)  solely  for  the  purpose  of  mak- 
ing certain  that  all  interests  in  the  property  would 
be  subject  to  these  charges  and  restraints,  even  in 
the  event  of  Henderson's  predeceasing  Mrs.  Deady, 
why  then  did  not  Mrs.  Deady  make  a  similar  pro- 
vision for  the  contingency  of  Hanover's  or  Matthew's 
predeceasing  her?  Exactly  the  same  argument  which 
appellee  makes  would  then  be  applicable.    If  some 
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such  provision  was  necessary  in  order  to  insure  that 
the  conditions,  provisions  and  charges  would  apply 
to  Henderson's  two-thirds,  if  he  predeceased  her, 
a  similar  provision  was  equally  necessary  in  order 
to  insure  that  they  would  apply  to  Matthew's  and 
Hanover's  one-third,  if  they  predeceased  her. 

Third:  If  Mrs.  Deady  thought  that  some  safe- 
guard was  necessary  to  perpetuate  the  conditions, 
provisions  and  charges,  and  inserted  the  Seventh 
paragraph  only  for  that  purpose  (as  appellee 
claims),  she  certainly  chose  a  most  indirect,  arti- 
ficial and  unnatural  method  to  accomplish  her  de- 
sired result.  Certainly  the  device  and  language  em- 
ployed were  not  such  as  are  reasonably  to  be  ex- 
pected either  of  a  layman  or  a  lawyer  desiring  sim- 
ply to  provide  that  the  conditions,  provisions  and 
charges  should  not  be  affected  by  any  devolution  of 
the  title. 

Fourth:  If  some  safeguard  was  necessary  to 
prevent  a  lapsed  devise,  it  should  be  noted  that  the 
lapsed  devise  would  be  prevented  just  as  surely  by 
the  construction  which  we  place  upon  the  Seventh 
paragi'aph  as  by  the  construction  which  appellee 
gives  it.  For  we  do  not  contend  that  the  devise  over 
to  the  grandsons  under  the  Seventh  par;i graph 
would  take  place  only  in  the  event  that  Henderson 
died  after  the  death  of  Mrs.  Deady.  We  contend  that 
the  devise  over  would  have  become  effective  upon 
Henderson's  death  "at  any  time"  without  issue — 
either  before  or  after  the  death  of  Mrs.  Deady.  We 
believe,  however,  that  in  inserting  the  Seventh  para- 
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graph,  Mrs.  Deady  actually  bad  in  mind  Hender- 
son's death  after  her  own. 

7.  (Appellee's  Brief,  52-00)  In  our  original  brief 
(pp.  424),  we  pointed  out  that  the  Eighth  para- 
graph of  the  will  which  permitted  Henderson  to 
bequeath  to  his  widow,  if  he  left  one,  the  income 
which  he  would  have  received  from  the  property  if 
living,  clearly  demonstrates  that  Mrs.  Deady  did  not 
intend  to  give  Henderson  an  absolute  indefeasible 
fee  in  the  property,  since  otherwise  the  Eighth  para- 
graph would  have  been  entirely  unnecessary ;  and  we 
also  suggested  (pp.  65-())  that  the  exercise  of  this 
power  of  appointment  by  Henderson  in  his  will  was 
a  recognition  by  him  that  he  did  not  have  an  inde- 
feasible fee  in  the  property.  Appellee's  arguments 
on  these  points  will  now  be  considered. 

(a)  First  it  is  argued  (Appellee's  Brief,  53)  that 
even  though  Henderson  held  an  indefeasible  fee, 
the  provisions  against  alienation,  if  valid,  prevent- 
ed him  from  devising  that  fee  to  his  widow.  It  is 
then  argued  that  the  power  of  appointment  was 
"obviously"  to  enable  Henderson  to  give  his  widow 
the  income  if  he  died  during  the  25-year  period  that 
the  restraint  on  alienation  was  to  be  effective. 

In  the  first  place,  we  very  much  doubt  whether 
the  provision  in  the  Sixth  paragraph  that  this  prop- 
erty "shall  neither  be  mortgaged,  partitioned,  sold, 
or  otherwise  encumbered",  even  when  coupled  with 
the  later  general  terms  "shall  not  be  disposed  of  or 
encumbered",  can  be  construed  as  forbidding  a  de- 
vise by  will.    But  regardless  of  this,  certainly  it 
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would  not  be  contended  that  the  mere  descent  of 
property  in  case  of  an  intestate  death  is  a  violation 
of  such  a  restraint  on  alienation  (see  Kalyton  vs. 
Kalijton,  45  Or.  116,  page  129,  74  P.  491,  78  P. 
332;  Burhank  vs.  Rockingham  Insurance  Co.,  24  N. 
H.  550,  page  558,  57  Am.  Dec.  300).  Counsel  have 
entirely  overlooked  the  fact  that  under  Oregon  law 
a  widow  inherits  all  real  property  when  her  hus- 
band dies  without  issue  (O.C.L.A.,  Section  10-101). 
Nor  have  they  explained  away  the  final  sentence  of 
the  Eighth  paragraph  of  Mrs.  Deady's  will :  "Huch 
bequest  to  continue  only  during  the  lifetime  of  the 
widow  of  said  Henderson  Brooke  Deady." 

Shortly  after  having  asserted  that  the  above  was 
"obviously"  the  purpose  of  the  Eighth  paragraph,  it 
is  inconsistently  argued  (Appellee's  Brief,  55)  that 
the  power  of  appointment,  if  intended  to  be  exer- 
cised after  Mrs.  Deady's  death,  was  entirely  void 
for  remoteness.  As  we  understand  the  reasoning, 
it  is  that  at  some  remote  date  in  the  future  Hen- 
derson might  have  married  a  woman  who  was  not 
alive  at  the  time  of  Mrs.  Deady's  death.  It  is  also 
said  that  the  charge  in  the  widow's  favor  might 
"run  for  a  period  greater  than  21  years  after  lives 
in  being  at  Lucy's  death."  And  since  inferences  as 
to  Mrs.  Deady's  intentions  have  weight  only  when 
the  suggested  possibilities  can  be  said  to  have  oc- 
curred to  Mrs.  Deady,  it  is  stated  by  appellee  that 
the  above  possibility  is  "expressly  recognized"  by 
the  parenthetical  clause  "if  he  then  lias  a  wife"  in 
the  Eighth  paragraph. Without  pui'suing  the  uiatter 


12  Matthew  Edtvard  Deady,  et  al. 

through  all  its  ramifications,  we  merel}'  state  that  ( 1 ) 
the  right  of  Henderson's  Avidow  to  the  income  under 
the  power  of  appointment  would  necessarily  vest,  if 
at  all,  immediately  upon  his  death,  which  was  within 
the  time  reiiuired  by  the  rule  against  perpetuities ; 
(2)  the  rule  against  perpetuities  is  concerned  with 
the  vesting  of  interests  and  not  with  the  continua- 
tion thereof;  and  (3)  if  counsel's  argument  is  sound, 
then  all  general  powers  of  appointment  to  be  exer- 
cised by  will  are  void  since  in  every  case  the  donee 
of  such  a  power  may  exercise  it  in  favor  of  persons 
not  born  until  more  than  21  years  after  the  death  of 
the  donor  of  the  power. 

(b)  In  spite  of  the  contention  just  discussed 
(that  if  the  power  of  appointmnt  was  to  be  exer- 
cised only  after  Mrs.  Deady's  death,  it  was  void),  it 
is  urged  (Appellee's  Brief,  54,  GO)  that  even  though 
(as  appellee  contends)  the  Sixth  paragraph — "die 
without  issue" — refers  to  Henderson's  death  prior 
to  his  mother's  death,  the  Eighth  paragraph  provid- 
ing for  the  power  of  appointment  could  refer  to  the 
death  of  Henderson  after  the  death  of  Mrs.  Deady. 
We  submit  that  when  these  two  paragraphs  are 
read  together,  and  their  relative  positions  in  the 
will  and  the  purposes  of  each  are  considered,  it  be- 
comes very  clear  that  Mrs.  Deady  intended  the 
Eighth  to  be  a  modification  of  the  Seventh,  and 
therefore  that  she  was  not  referring  to  the  possi- 
bility of  Henderson's  death  prior  to  her  own  in  one 
paragraph  and  to  its  possibility  after  her  death  in 
the  other  paragraph.    In  both  cases  she  was  refer- 
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ring  to  his  death  after  her  own  death. 

(c)  In  spite  of  the  assertion  in  Appellee's  Brief 
(p.  55)  discussed  above,  that  Mrs.  Deady  recognized 
(by  the  words  'if  he  then  has  a  wife")  that  the 
power  of  appointment  in  the  Eighth  paragraph 
might  be  exercised  at  some  remote  time  in  the  future, 
the  brief  proceeds  to  argue  (pp.  55-GO)  that  if  the 
power  of  appointment  had  been  exercised  prior  to 
Mrs.  Deady's  death  (and  therefore  prior  to  the  ef- 
fective date  of  her  will )  such  an  exercise  of  the  pow- 
er would  have  been  valid.  It  is  apparent  that  ap- 
pellee's counsel  recognize  that  such  a  contention  is 
absolutely  essential  to  their  case. 

Aside  from  the  language  in  the  Eighth  paragraph 
indicating  that  that  paragraph,  like  the  remainder 
of  the  will,  spoke  only  from  the  date  of  Mrs.  Deady's 
death  (being  in  accord  with  the  legal  presumption 
in  that  respect;  see  our  original  brief,  p.  22)  appel- 
lee is  met  with  the  insuperable  obstacle  that  a  pow- 
er of  appointment  cannot  be  exercised  until  the 
power  comes  into  being.  We  pointed  this  out  in 
our  original  brief  (pp.  21-2,  4;])  ;  but  appellee's 
counsel  refuse  to  concede  that  a  power  of  appoint- 
ment given  in  a  will  cannot  be  exercised  prior  to 
the  death  of  the  nmker's  will.  They  refer  to  au- 
thorities (pp.  5G-7)  which  support  them  not  at  all, 
but  hold  merely  that  a  power  may  be  exercised  by 
a  will  executed  prior  to  the  creation  of  a  power,  or 
"by  a  will  of  prior  daic-\  The  question  here  is  not 
whether  Henderson  could  have  exercised  the  power 
by  a  will  executed  by  him  prior  to  his  mother's 
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death.  The  question  is  whether  he  could  have  exer- 
cised the  power  if  he  had  died  before  her  death.  The 
cases  cited  by  appellee  (pp.  5()-7),  together  with 
other  cases,  are  cited  iu  1  Scott  on  Trusts,  Section 
54.4,  where  the  learned  author  makes  the  obvious 
explanation : 

'Tn  all  these  cases  there  is  no  difficulty  since 
the  donor  of  the  power  predeceased  the  donee." 

But,  counsel  insist  (pp.  57-GO),  the  same  result 
may  be  reached  by  the  application  of  "the  doctrine 
of  incorporation  hy  reference'- —  by  which  Ave  under- 
stand them  to  mean  that  Mrs.  Deady  in  the  Eighth 
paragraph  intended  to  incorporate,  by  reference,  the 
provisions  of  her  son's  will,  not  yet  executed.  Coun- 
sel have  entirely  disregarded  the  well  established 
rule  that  incorporation  b}^  reference  can  only  take 
place  when  the  document  incorporated  is  already  in 
existence  and  is  specifically  described.  Gerrish  vs. 
Gerrish,  8  Or.  351;  Boehmer  vs.  Silvestone,  95  Or. 
154,  172,  186  P.  26;  Witham  vs.  Witham,  156  Or.  59, 
65,  66  P.  (2d)  281,  110  A.L.K.  253,  257;  Atkinson 
Law  of  Wills,  332,  335;  Jarnian  on  Wills,  7th  Ed., 
124;  Page  on  Wills,  2nd  Ed.,  Sections  248-51; 
Schouler,  Wills,  Executors,  and  Administrators, 
6th  Ed.,  Sections  400-7;  Thompson  on  Wills,  2nd 
Ed.,  137,  138. 

Nor  does  the  New  York  case  of  In  re  Fowles^ 
Will,  222  X.Y.  222,  118  X.E.  611,  quoted  on  pages 
58-9  of  appellee's  brief,  in  any  way  aid  appellee's 
contention  as  to  incorporation  by  reference,  as  a 
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mere  reading  of  the  quoted  portion  will  disclose. 
There  a  husband  had  granted  to  his  wife  a  power 
of  appointment.  He  provided  that  in  the  event  he 
and  his  wife  should  die  in  a  common  disaster  he 
should  be  deemed  to  have  predeceased  his  wife.  The 
question  was  whether  the  latter  provision  Avas 
valid,  and  the  court  held  it  was. 

No  amount  of  argument  can,  we  submit,  over- 
come the  obvious  fact  that  the  Eighth  paragraph  of 
the  will  conclusively  demonstrates  that  the  death  of 
Henderson  referred  to  in  the  Seventh  paragi'aph  had 
reference  to  his  death  subsequent  to  Mrs.  Deady's 
death,  or  more  probably  to  his  death  "at  any  time" — 
if  indeed  a  mere  reading  of  the  Seventh  paragraph 
itself  is  not  alone  sufficient  to  show  her  clear  inten- 
tion to  that  effect. 

(d)  Appellee  also  contends  that  the  fact  that 
Henderson  later  exercised  the  power  by  his  will  is 
''of  no  great  aid  to  defendants." 

We  believe  that  what  we  have  said  above  and 
in  our  original  brief  sufficiently  demonstrates  that 
Henderson's  exercise  of  the  power  was  the  solemn 
recognition  by  him  that  Charlotte  Avould  otherwise 
receive  nothing  from  the  property.  But  counsel  ar- 
gue (p.  54)  that  even  though  the  restraint  on  aliena- 
tion "was  not  legally  binding  on  him",  he  apparently 
recognized  it  "as  a  moral  obligation".  But  it  must 
not  be  forgotten  that  plaintiff  contends  (Tr.  10,  11 ), 
and  defendants  admit  (Tr.  (>()),  that  if  Henderson 
had  an  indefeasible  absolute  fee  in  the  property, 
that  fee  was  devised  to  Charlotte  hy  Henderson  in 
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the  very  will  which  contained  the  exercise  of  ihc 
poiver  of  aj)})o}ntmenf  and  in  Avbicli  counsel  now 
contend  Henderson  "apparently  recoj;iiized"  the  re- 
straint on  alienation  as  "a  moral  obligation".  True, 
it  was  devised  by  the  general  residuary  clause,  but 
if  (as  appellee  now  contends)  Henderson  both  (1) 
believed  he  had  an  absolute  fee  simple  title  and 
(2)  recognized  and  endeavored  to  abide  by  a  moral 
obligation  not  to  devise  it,  he  surely  vrould  have 
avoided  doing  so  even  by  general  words.  But,  of 
course,  if  he  had  such  a  title,  neither  the  provision 
giving  Charlotte  the  income  for  life,  nor  the  general 
devise  was  necessary  to  give  Charlotte  either  the  in- 
come or  the  fee  simple  title  since  without  them  Char- 
lotte would  have  obtained  both  as  the  statutory 
heir  of  Henderson. 

8.  (Appellee's  Brief,  Gl,  02)  It  is  next  contend- 
ed (page  (51)  that  the  fact  that  Henderson  is  given 
two-thirds  of  the  residue,  and  (as  appellee  contends) 
was  "the  chief  object  of  the  testatrix'  bounty" 
(p.  62)  indicates  that  she  intended  Henderson  to 
have  an  absolute  and  indefeasible  fee  in  Lot  1,  Block 
212,  In  our  original  brief  (pp.  52-.*>)  we  commented 
upon  a  similar  argument  advanced  by  the  trial 
court;  but  Avhen  appellee  concedes,  as  he  must  and 
does,  that  Mrs.  Deady  believed  she  had  effectively 
provided  that  the  property  could  not  be  encumbered 
or  alienated  but  had  to  be  kept  "for  the  family", 
appellee  answers  his  own  argument.  For  then  the 
question  becomes  not  whether  Henderson  was  a 
chief  object  of  his  mother's  bounty,  but   whether 
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some  future  wife  and  widow  of  Henderson  and  that 
widow's  son — strangers  to  Mrs.  Deady — were  chief 
objects  of  Mi'R.  Deady's  bounty.  And  when  it  is 
recalled  that  at  the  time  of  the  execution  of  Mrs. 
Deady 's  will,  Henderson  was  living  apart  from 
his  wife  Anialie,  and  desired  a  divorce,  and  planned 
to  marry  Charlotte,  and  that  this  conduct  and  this 
desire  and  this  plan  al]  met  v>^ith  the  disapproval  of 
Mrs.  Deady  (Tr.  2()7-l)),  need  more  be  said? 

9.  (Appellee's  Brief,  p.  Gl)  It  is  contended  that 
the  fact  that  Mrs.  Deady  named  Henderson  and 
Joseph  Simon  as  co-executors  indicates  she  had  in 
mind  the  contingency  of  Henderson  not  surviving 
her.  This  argument  presupposes  that  she  really 
preferred  Henderson  as  her  executor  to  Joseph 
8imon  and  that  she  added  the  latter  to  care  for  the 
contingenc}^  of  Henderson's  death.  The  converse 
argument,  we  submit,  is  just  as  logical;  but  in  any 
event  the  members  of  this  court  will  doubtless  agree 
that  the  usual  and  appropriate  provision  to  take 
care  of  the  contingency  suggested  by  appellee  is  to 
name  not  co-executors  but  alternate  executors.  The 
draftsman  of  the  will  apparently  understood  this, 
for  he  named  the  Bank  as  alternate  executor  and 
trustee  in  the  event  of  the  ''death,  resignation,  or 
disqualification"  of  both  the  executors  and  trustees. 

In  fact,  as  we  pointed  out  in  our  original  brief 
(p.  47),  the  authorities  declare  that  by  naming  Hen- 
derson as  an  executor,  Mrs.  Deady  indicated  that 
the  piovision  for  the  gift  over  upon  his  death  had 
reference  to  his  death  subsequent  to  her  death. 
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CONCLUSION 

Much  stress  has  been  given  both  by  the  learned 
trial  judge  (Tr.  41,  58-9,  114,  454-5)  and  by  learned 
counsel  for  appellee  (Br.  51-5,  (I2-:>)  to  the  compre- 
hensive plan  set  forth  by  ^Irs.  Deady  in  her  will  to 
keep  this  property  intact,  free  from  encumbrances 
and  immune  from  alienation.  We  likewise  stress 
that  plan.  Both  the  learned  trial  judge  (Tr.  120, 
454-5;  see  also  appellants'  brief,  54)  and  appellee's 
counsel  (Br.  62)  advert  to  the  fact  that  the  pri- 
mary i)urpose  of  this  comprehensive  plan  was  bet- 
ter to  provide  "for  the  family-' — the  trial  judge  (Tr. 
120)  recognizing  also  a  purpose  ''to  have  the  prop- 
erty kept  intact  as  a  monument  to  Judge  Deady'\ 

On  one  important  point,  however,  there  is  a 
sharp  divergence  between  appellee's  brief  and  the 
opinions  of  the  learned  trial  judge.  The  learned 
trial  judge  recognized  that  if  Mrs.  Deady's  inten- 
tion, as  disclosed  by  her  will,  could  be  given  effect, 
Hanover  and  Matthew  should  now  be  declared  the 
o^\Tiers  of  this  property  and  plaintiff  the  owner  of 
no  part  thereof,  but  he  felt  that  some  rule  of  law 
prevented  him  from  carrying  out  his  intention  (Tr. 
47-(J0,  120,  454-5;  see  appellants'  brief  53-4,  ()8-70, 
73-4).  Appellee's  brief  simply  denies  that  such  Avas 
Mrs.  Deady's  intention.  It  does  not  contend  (aside 
from  the  argument  regarding  the  result  of  the  al- 
leged illegal  restraints  and  provisions  for  accumu- 
lations) that  if  such  intention  should  be  found  there 
is  any  rule  of  law  to  prevent  a  court  from  carrying 
that  intention  into  effect. 
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The  appellee  lias  advanced  no  good  reason  (ex- 
cept that  he  wants  the  property)  why  this  Court 
should  hold  that  Mrs.  Deady,  in  the  Seventh  para- 
gTaph  of  her  will,  was  referring  only  to  Hender- 
son's death  prior  to  her  own  death. 

The  Supreme  Court  of  the  United  States  in  Brit- 
ton  vs.  Thornton,  supra,  112  U.S.  520,  has  held  that 
the  natural  and  literal  meaning  of  the  words  used 
by  Mrs.  Deady  is  death  at  any  time,  whether  before 
or  after  the  death  of  the  Testator.  This  has  been 
cited  with  approval  once  and  quoted  with  approval 
twice  by  the  Oregon  Supreme  Court,  the  last  quota- 
tion being  in  Imhrie  vs.  Hartrampf,  the  last  occa- 
sion on  which  the  Oregon  court  had  the  matter  be- 
fore it  for  consideration. 

Taking  the  will  by  its  ''four  corners"  this  inter- 
pretation is  strengthened  by  the  notification  given 
at  the  outset  of  the  Third  paragraph  of  Mrs.  Deady's 
will  that  Henderson's  devise  was  "subject  to  the 
conditions,  provisions  and  charges  thereon  herein- 
after made",  and  by  the  provision  of  the  Eighth  para- 
graph of  the  will  giving  Henderson  a  power  of  ap- 
pointment by  his  will  to  his  wife  of  the  income  from 
two-thirds  of  the  property  for  her  lifetime,  which 
power  would  not  only  have  been  unnecessary  had 
she  intended  Henderson  to  have  an  absolute  fee 
simple  interest  in  the  property  if  he  survived  her, 
but  it  would  have  been  entirely  ineffectual  had  he 
predeceased  her. 

Henderson  Deady  himself  construed  the  will  to 
give  him  only  a  defeasible  fee  which  would  be  de- 
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feated  upon  his  death  without  issue,  because  he  so 
i-epresented  to  Hanover  Deady  on  several  occasions ; 
implemented  this  interpretation  by  giving  Hanover 
an  affidavit  (Ex.  II,  Tr.  :522)  that  he  had  no  chil- 
dren at  that  time  who  would  prevent  him  fi-om  dy- 
ing Avithout  issue  (Tr.  3'1())  ;  and  represented  to  his 
wife's  lawyer  (after  consultations  with  his  own 
lawyer)  that  he  had  only  a  power  of  appointment 
under  his  mother's  mil  (Tr.  225,  226). 

In  Henderson's  own  will,  executed  more  than 
nine  years  after  his  mother's  death  (Ex.  1,  Tr.  199), 
Henderson  expressly  referred  to  the  power  of  ap- 
pointment, and  he  exercised  it  in  favor  of  his  wife, 
Charlotte,  making  no  mention  of  any  other  interest 
in  Lot  1,  Block  212. 

The  executor  of  Henderson's  will,  both  in  the 
Petition  for  l*robate  (Ex.  A,  Tr.  208)  and,  two  years 
later,  in  the  Inventory  and  Appraisement  (Ex.  B, 
Tr.  214),  he  being  represented  on  both  occasions  by 
Kobert  F.  Maguire  (counsel  for  appellee  in  this 
case)  as  legal  counsel,  swore  that  the  only  assets 
of  the  Estate  consisted  of  two  lots  in  Mountainview 
Park,  Portland,  having  a  value  of  $100.00. 

And  so  we  say  that  appellee  has  given  no  valid 
reason  why  the  will  of  Lucy  A.  H.  Deady  should  not 
be  construed  in  the  manner  in  which  it  reads,  in  the 
manner  in  which  the  evidence  shows  she  intended  it, 
and  in  the  manner  in  which  Henderson  Deady, 
through  whom  appellee  is  claiming,  construed  the 
will  during  the  ten  years  in  which  he  survived  his 
mother  and  in  his  own  Avill  left  upon  his  death. 
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CROSS-APPELLEES'  ANSWERING  BRIEF 

The  cross-appellant  urges  that  the  trial  court 
erred  in  denying  to  him  any  right  to  the  present  in- 
come from  Lot  1,  Block  212,  City  of  Portland,  dur- 
ing the  lifetime  of  Marye  Thompson  Deady,  the  court 
having  held  that  a  trust  was  created  by  the  stipula- 
tion of  October  28,  1925,  executed  by  the  executors 
and  beneficiaries  under  the  will  of  Lucy  A.  H.  Deady 
(Defendant's  Ex.  E,  Tr.  :]07).  It  is  somewhat  diffi- 
cult for  us  to  argue  this  question,  because  we  do  not 
agree  with  the  trial  court  that  the  stipulation  (which 
settled  the  suit  brought  by  Ma^ye)  created  a  trust, 
but  say  rather  that  it  recognized  the  existence  of  a 
trust  which  had  already  been  created  by  the  will  of 
Lucy  A.  H.  Deady,  and  simply  modified  some  of  its 
terms  by  (among  other  changes)  increasing  the 
monthly  benefits  to  Marye  and  extending  them  for 
the  remainder  of  her  life,  instead  of,  as  provided  in 
the  will,  until  she  remarried. 

If  it  did  create  a  trust,  however,  the  cross-appel- 
lant was  not  a  party  to  the  stipulation  and  there  is 
no  provision  in  the  stipulation  giving  to  him  any  in- 
come from  the  trust.  He  is  therefore  not  entitled  to 
any  of  the  income  from  the  property  during  the 
duration  of  the  trust. 
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In  auy  event  it  is  clear  that  he  is  entitled  to 
none  of  the  income  which  may  heretofore  have  ac- 
crued, nor  to  any  which  may  be  realized  as  long  as 
the  estate  of  Henderson  is  open.  This  emphasizes 
our  contention  that  Henderson's  executor  is  a  neces- 
sary party  to  this  case. 

Respectfully  submitted, 

SiMON^  Gearin^  Humphreys  &  Freed^ 
Edgar  Freed, 
Cake^  Jaureguy  &  ToozE^ 
Nicholas  Jaureguy_, 

Attorneys  for  Appellants  and 
Cross-Appellees. 
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Plaintiff  Is  Entitled  to  Two-thirds  of  the  Present  Income 
From  the  Property,  After  Payment  of  the  Charges. 

For  the  purposes  of  the  cross-appeal,  we  assume 
that  the  trial  court's  holding  was  correct  as  to  the 
meaning  of  the  will,  and  that  under  it  Henderson 
took  a  fee  interest  in  two-thirds  of  the  property,  sub- 
ject to  being  defeated  only  if  he  died  without  issue 


prior  to  the  death  of  the  testatrix.  Since  he  survived 
the  testatrix  he  took  an  absolute  fee  upon  her  deatli 
which  passed  by  successive  devises  to  liis  widow, 
Charlotte,  and  to  her  son,  Richard  Howell,  the  pres- 
ent plaintiff. 

In  spite  of  the  trial  court's  holding  that  the  plain- 
tiff was  the  owner  of  two-thirds  in  fee,  however,  it 
denied  him  the  right  to  any  of  the  present  income 
from  the  property  until  the  death  of  Marye  Thomp- 
son Deady.  This  result  supposedly  followed  from 
the  stipulation  of  October  28,  1935,  (Deft's.  Ex.  E, 
Tr.  307)  which  settled  the  suit  of  Marye  Thompson 
Deady  whereby  she  sought  to  impress  a  trust  upon 
one-third  of  the  property  in  her  favor. 

That  stipulation,  after  reciting  the  compromise 
and  settlement  of  Marye's  suit,  merely  provided  for 
certain  monthly  payments  from  the  income  of  the 
property,  in  lieu  of  certain  payments  provided  for  in 
Lucy's  will.  Under  the  stipulation,  MarjT  Thompson 
Deady  was  to  receive  $150  per  month  for  life,  in- 
stead of  $75  as  provided  in  the  w^ill;  Henderson  was 
to  receive  $400  per  month,  as  formerly  provided  in 
the  stipulation  of  October,  ....,  1942  (Deft's.  Ex. 
Ex.  J.,  Tr.  281),  "or  such  other  sum  per  month  dur- 
ing the  administration  of  the  estate  of  said  Lucy  A. 
H.  Dead}'  in  the  discretion  of  the  executors  as  they 
may  deem  proper  and  until  he  shall  become  entitled 
to  the  full  distribution  provided  for  in  said  will" 
(italics  ours);  and  all  other  payments  of  income 
were  to  remain  as  provided  in  the  will — namely, 
$150  per  month  to  Mary  E.  Deady  for  life  and  $100 


each  per  month  to  Matthew  and  Hanover.  The  only 
real  change  was  the  increase  of  Marye's  share. 

The  stipulation  then  authorized  the  "executors 
and  the  trustees  and  managers  of  said  property  and 
their  successor  or  successors,  whether  named  in  the 
will  or  otherwise  appointed"  to  make  the  payment 
to  Marye;  directed  them  to  defer  the  creation  of  the 
sinking  fund  (invalid  anyway)  until  after  the  death 
of  Mary,  Marye  or  Henderson;  and  waived  all  claims 
against  the  executors,  etc.,  arising  out  of  the  changes 
made  by  the  stipulation. 

It  then  provided  that  Marj^e  should  make,  execute 
and  deliver  to  Henderson,  Matthew  and  Hanover 
"in  proportion  to  their  interests'  a  special  warranty 
deed  to  the  property,  subject  to  the  terms  of  the 
stipulation  and  to  the  payment  to  her  of  the  agreed 
amount.  Then — and  this  is  apparently  the  clause  on 
which  the  trial  court  based  its  decision — the  stipu- 
lation provided  as  follows:  (Tr.  310) 

"And  said  lot  shall  be  impressed  with  and  be 
held  in  trust  and  remain  in  the  possession  of  the 
trustees  and  the  income  from  said  property  shall 
be  collected  and  distributed  by  the  trustees  and 
said  property  shall  be  and  remain  charged  with 
the  payment  of  said  $150.  per  month  to  said 
Marye  T.  Deady  during  the  remainder  of  her 
natural  life." 

We  agree  with  counsel  for  defendants  when  they 
say  that  this  stipulation  did  not  create  a  trust — but 
for  a  different  reason.  They  assert  that  it  but  recog- 
nized a  pre-existing  trust,  while  we  contend  that  a 


true  trust  did  not  exist  at  all — either  under  the  will 
or  under  the  stipulation. 

It  was  pointed  out  in  our  former  brief  (p.  64),  and 
held  by  the  trial  court  (Tr.  150),  that  under  the  will 
legal  title  did  not  at  any  time  pass  to  the  executors 
or  "trustees",  as  such,  but  vested  immediately  in  the 
beneficial  owners — 2/3  in  Henderson  and  1/6  each 
in  Matthew  and  Hanover.  The  powers  and  duties  of 
the  executors  were  merely  those  pertaining  to  the 
administration  of  the  estate — the  collection  of  the  in- 
come necessary  to  the  payment  of  specific  legacies. 
As  stated  by  the  trial  court  (Tr.  150),  "the  powder 
to  renew  the  mortgage  is  given  to  the  fee  owners, 
and  the  restriction  against  alientation  is  placed  di- 
rectly against  them,  not  against  the  executors." 

Before  there  can  be  a  trust,  the  legal  title  must  be 

vested  in  the  one  alleged  to  hold  as  trustee. 

"A  trust  is  created  only  where  the  title  to  prop- 
erty is  held  by  one  person  for  the  benefit  of 
another." 

Scott  on  Trusts,  p.  36,  Sec.  2.6. 
It  could  hardy  be  contended  that  this  stipulation 
itself  operated  as  a  conveyance  of  legal  title  to  the 
alleged  "trustees",  especially  in  view  of  the  provis- 
ion that  Marye  is  to  execute  a  special  warranty  deed 
to  Henderson,  Matthew  and  Hanover  in  proportion 
to  their  interests — not  to  the  alleged  "trustees". 

In  our  view  the  situation  created — or  continued — 
by  this  instrument  was  not  a  trust,  but  rather  an 
equitable  charge,  under  which  the  devisees,  Matthew, 
Hanover  and  Henderson  (the  latter  now^  replaced  by 


the  plaintiff,  Richard  Howell)  took  the  legal  title  in 
their  respective  proportions,  subject  only  to  a  se- 
ciiriti]  interest  in  favor  of  each  of  the  persons  named 
therein,  to  enforce  the  monthly  payments.  The  dis- 
tinction between  a  charge  and  a  trust  has  been  well 
pointed  out  by  a  leading  authority: 

"Sec.  10.  Trust  and  equitable  charge.  If  a  tes- 
tator devises  or  bequeaths  property  subject  to 
the  payment  of  certain  sums  of  money  to  third 
persons,  he  thereby  creates  an  equitable  charge, 
not  a  trust.  An  equitable  charge  is  like  a  trust  in 
that  in  each  case  the  legal  title  to  property  is 
vested  in  one  person  and  an  equitable  interest 
in  the  property  is  given  to  another.  The  interest 
which  the  equitable  encumbrancer  has,  however, 
is  different  from  the  interest  of  a  beneficiary  of 
a  trust.  The  equitable  encumbrancer  has  only  a 
security  interest  in  the  property;  the  beneficiary 
of  a  trust  is,  to  the  extent  of  his  beneficial  inter- 
est, the  equitable  ow^ner  of  the  trust  property.  If 
a  devisee  subject  to  an  equitable  charge  fails  to 
pay  the  equitable  encumbrancer  the  sum  to 
which  he  is  entitled,  the  latter's  remedy  is  a  suit 
in  equity  to  obtain  a  decree  for  the  sale  of  the 
land  to  pay  the  charge;  if  a  trustee  fails  to  per- 
from  his  duties  under  the  trust,  the  remedy  of 
the  beneficiary  is  a  suit  in  equity  to  compel 
specific  performance  or  redress  of  the  breach  of 
trust.  The  duty  of  a  devisee  subject  to  an  equit- 
able charge  with  respect  to  the  property  is  a 
negative  one;  he  must  not  so  deal  with  the  prop- 
erty as  to  destroy  or  interfere  with  the  equitable 
lien  of  the  encumbrancer,  as  for  example  by 
transferring  it  to  a  purchaser  for  value  and 
without  notice  of  the  charge. 

"If  property  is  transferred  in  trust  for  a  par- 
ticular purpose  and  the  purpose  is  fully  accom- 
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plishcd  without  exiiausting  the  trust  property, 
the  trustee  eannot  l<^eep  the  trust  property  for  his 
own  Ijenefit,  but  holds  it  upon  a  resulting  trust 
for  the  settlor  or  his  estate,  unless  by  the  terms 
of  the  trust  the  settlor  manifests  an  intention 
that  the  trustee  in  sueh  case  should  keep  the 
property.  In  the  case  of  an  equitable  charge,  on 
the  other  hand,  if  the  amount  of  the  charge  is 
paid,  the  person  who  holds  subject  to  the  charge 
can  keep  the  property  for  his  own  benefit." 
(Scott  on  Trusts,  p.  71-2) 

"Sec.  10.4.  Character  of  relation.  An  equitable 
charge,  unlike  a  trust,  does  not  involve  a  fidu- 
ciary relation.  A  person  who  takes  property  sub- 
ject to  an  equitalDle  charge  is  not  in  a  fiduciary 
relation  to  the  equitable  encumbrancer;  he  sim- 
ply holds  the  property  subject  to  the  security 
interest  of  the  other."  (Scott  on  Trusts,  p.  76) 

"Sec.  10.6.  Intention  to  create  charge  or  trust. 
Whether  an  equitable  charge  or  a  trust  is  cre- 
ated depends  upon  the  manifestation  of  inten- 
tion of  the  transferor.  If  the  intention  is  to  im- 
pose a  duty  upon  the  transferee  to  deal  with  the 
property  for  the  benefit  of  a  third  person  and 
to  give  the  third  person  the  beneficial  interest  in 
the  property,  a  trust  is  created;  if  the  intention 
is  to  give  the  beneficial  interest  to  the  transferee 
and  merely  to  give  a  security  interest  to  the  third 
person,  an  equitable  charge  is  created.  If  a  testa- 
tor devises  land  and  directs  the  devisee  to  sell 
the  land  and  to  pay  the  proceeds  or  a  part  of  the 
proceeds  to  a  third  person,  a  trust  is  created.  On 
the  other  hand,  if  the  testator  devises  land  'sub- 
ject to  the  payment  of  a  certain  sum  to  a  third 
person,  or  'he  paying'  a  certain  sum  to  a  third 
person,  an  equitable  charge  and  not  a  trust  is 
created.  So  also  if  land  is  devised  to  a  person  'on 


condition  that  he  pay*  a  certain  sum  to  a  third 
person,  ordinarily  an  equitable  charge  and  not  a 
trust  or  condition  is  created."  (Scott  on  Trusts, 
p.  77) 

The  present  situation  is  exactly  that  described  by 
the  above  author  as  constituting  a  charge,  rather 
than  a  trust;  and  indeed  the  will  itself  recites  "Sub- 
ject to  the  conditions,  provisions  and  charges",  obvi- 
ously referring  to  the  monthly  payments;  and  the 
stipulation  provides  that  the  property  "shall  be  and 
remain  charged  with  the  payment."  The  stipulation 
merely  modified  the  charge  which  the  will  created. 

Viewed  in  that  light — as  it  must  be,  we  conceive — 
there  can  be  no  question  but  that  the  plaintiff  is 
entitled  to  his  proportionate  share  of  the  income 
after  the  charges  are  paid.  He  is  the  holder  of  legal 
title,  as  well  as  the  principal  beneficial  interest; 
and  when  the  charges  are  fully  satisfied,  where  else 
could  the  income  go?  Surely  not  to  the  First  National 
Bank,  for  its  own  use,  and  there  is  no  direction  that 
it  be  accumulated!  The  charge  is  merely  a  lien  for 
security,  and  as  each  of  the  payments  is  made,  the 
purpose  of  the  security  is  fulfilled,  freeing  the  bal- 
ance of  the  income  to  follow  the  ownership  of  the 
property. 

As  a  matter  of  fact,  however,  even  if  the  stipu- 
lation did  create  a  trust,  as  the  trial  court  seemed  to 
think,  the  same  result  would  follow.  As  stated  by 
Scott  in  the  passage  quoted  above: 

"If  property  is  transferred  in  trust  for  a  par- 
ticular purpose  and  the  purpose  is  fully  acconi- 
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plished  without  exhausting  the  trust  property, 
the  trustee  cannot  keep  the  trust  property  for  his 
own  benefit,  but  hotds  it  upon  a  resulting  trust 
for  the  settlor  or  his  estate,  unless  by  the  terms 
of  the  trust  the  settlor  manifests  an  intention 
that  the  trustee  in  such  case  should  keep  the 
property."  (Scott  on  Trusts,  p.  72) 

Even  if  the  bank  were  now  a  true  trustee,  it  would 
have  no  authority  to  retain  the  balance  of  the  in- 
come after  making  the  monthly  payments,  but  the 
surplus  would  revert  to  the  estate,  and  under  para- 
graph nine  of  the  will  would  "follow  the  title  and 
ownership  of  said  real  property",  two-thirds  to  Hen- 
derson (now  replaced  by  Richard  Howell,  the  plain- 
tiff) and  one-third  to  Matthew  and  Hanover.  From 
another  angle,  the  trust  \vould  fail  for  want  of  a 
beneficiary  for  the  unexpended  balance  of  the  in- 
come— if  there  were  a  trust  in  the  first  place. 

The  mere  fact  that  Richard  Howell  is  not  named 
personally  in  the  stipulation  is  of  no  significance, 
for  he  succeeded  to  whatever  interest  Henderson 
had  in  the  property.  If  Henderson  had  complete 
ownership,  subject  only  to  a  security  interest  to  en- 
force the  payments,  then  Richard  Howell  takes  the 
same  estate.  If  there  was  a  trust,  and  Henderson  w^as 
entitled  to  a  share  of  the  income,  which  was  not  re- 
quired for  trust  purposes,  then  Richard  Howell  has 
the  same  interest  in  the  income. 

In  summary,  then,  if  title  to  the  property  passed 
directly  to  the  devisees,  subject  only  to  an  equitable 
charge  to  secure  the  monthly  payments — as  we  deem 


the  true  situation  to  have  been — then  it  is  clear  that 
the  holder  of  title  is  entitled  to  any  surplus  remain- 
ing after  payment  of  the  charge. 

On  the  other  hand,  if  a  trust  was  created  for  the 
payment  of  these  amounts,  either  under  the  will  or 
under  the  stipulation,  and  the  purposes  of  the  trust 
do  not  absorb  the  entire  income  from  the  property, 
then  the  balance  reverts  to  the  estate  and  descends 
to  the  beneficial  owners  in  their  proportionate  shares. 
In  the  absence  of  a  specific  direction,  in  the  trust 
instrument,  a  trustee  certainly  has  no  authority  to 
retain  and  accumulate  the  income  from  the  trust 
property. 

In  either  event,  the  plaintiff,  as  the  owner  of  2/3 
in  fee,  is  entitled  to  that  proportion  of  the  income, 
after  pa\Tnent  of  the  charges;  and  the  trial  court's 
denial  of  his  right  to  the  income  was  wholly  incon- 
sistent with  its  holding  as  to  the  devolution  of  the 
fee. 

Respectfully  submitted, 

Maguire,  Shields,  Morrison  &  Biggs, 
Robert  F.  Maguire, 
Randall  B.  Kester, 
John  vSgoble, 

Attorneys  for  Cross-Appellant. 
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2  Cash  Cole  vs. 

In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau 

No.  4816-A 
CASH  COLE, 

Plaintiff, 
vs. 
WALLIS  GEOROE, 

Defendant. 

AMENDED  COMPLAINT 

The  plaintiff  comiDlains  of  the  defendant  and 
for  cause  of  action  alleges. 

I. 

That  during  all  the  times  herein  mentioned  The 
Baranof  Hotel  Inc.,  was  and  still  is  a  corporation 
duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  Territory  of  Alaska,  for  the  pur- 
pose of  carrying  on  and  conducting  a  hotel  business. 

II. 

That  during  all  the  times  herein  mentioned  said 
corporation  had  its  principal  office  for  the  trans- 
action of  business  in  the  City  of  Juneau,  Alaska. 

III. 

That  the  plaintiff  was  during  all  the  times  here- 
in mentioned,  and  still  is,  a  stockholder  of,  and  in, 
said  corporation ;  and  that  the  defendant  knew  that 
plaintiff  was  a  stockholder  in  said  Baranof  Cor- 
poration. 
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IV. 

That  during  said  year  of  1940,  aforesaid,  the  said 
corporation  was  engaged  in  its  said  business  of 
conducting  a  hotel,  and  during  said  year  did  employ 
large  numbers  of  employees  in  the  carrying  on  and 
furtherance  of  said  business,  and  did  during  said 
year  incur  certain  liabilities,  and  received  and  dis- 
bursed divers  sums  of  money.  [1*] 

V. 

That  the  defendant,  Wallis  George,  was  during 
the  whole  of  the  year  1940,  and  still  is,  the  secre- 
tary and  treasurer  of  the  Baranof  Hotel,  Inc.,  a 
corporation  incorporated  under  and  by  virtue  of 
the  laws  of  Alaska. 

VI. 

That  Section  923  of  the  Compiled  Laws  of  Alaska 
of  1933  as  amended  by  Section  923  of  the  Session 
Laws  of  Alaska  of  1935,  provides  that  every  cor- 
poration formed  by  virtue  of  the  laws  of  Alaska, 
shall  annually,  within  sixty  days  from  the  first 
day  of  January  of  each  year,  file  with  the  Auditor 
of  the  Territory  of  Alaska  and  with  the  clerk  of 
the  District  Court  in  each  Division,  wherein  busi- 
ness of  the  corporation  is  conducted,  a  report  made 
and  verified  by  the  president  and  the  treasurer  and 
shall  keep  a  copy  of  said  report  at  its  main  office 
for  inspection  of  stockholders  which  shall  state: 

*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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1.  The  amount  of  its  capital  stock  and  the 
amount  actually  issued. 

2.  The  amount  of  its  debts. 

3.  The  amount  of  its  assets. 

4.  The  names  and  addresses  of  all  the  directors 
and  officers  of  the  corporation. 

That  any  corporation  organized  under  the  laws 
of  the  Territory  of  Alaska  whose  fiscal  year  ends 
at  any  other  time  than  the  end  of  the  calendar  year, 
shall  be  allowed  sixty  days  from  the  date  on  which 
its  fiscal  year  ends  within  which  to  file  said  report. 

That  if  any  report  be  not  made  and  filed  as  pre- 
scribed in  this  section,  either  of  such  officers  who 
shall  thereafter  refuse  or  neglect  to  make  and  file 
such  reports  within  10  days  after  written  request 
to  do  so  shall  have  been  made  by  a  creditor  or  a 
stockholder  of  the  corporation,  shall  be  under  a 
penalty  of  $50.00  recoverable  by  such  aggrieved 
creditor  or  stockholder,  for  every  day  he  or  they 
shall  so  neglect  or  refuse.  [2] 

VII. 

That  the  fiscal  year  of  said  Baranof  Hotel  Cor- 
poration ends  on  the  31st  day  of  March  of  each 
year ;  that  it  was  the  duty  of  the  said  Baranof  Hotel 
Corporation,  Inc.,  to  make  and  file  said  report  at  a 
date  not  later  than  June  1st,  1940;  that  said  cor- 
poration neglected  to  make  and  file  a  report,  made 
and  verified  by  its  president  and  treasurer,  within 
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the  time  provided  by  the  statute,  to-wit,  within  sixty 
days  from  March  31,  1940. 

That  following  said  corporations  failure  to  file 
said  report,  a  written  request  was  made  upon  the 
treasurer  of  said  corporation,  Wallis  George,  to 
make  and  file  a  report  as  provided  by  statute  923 
of  the  Session  Laws  of  Alaska  of  1935. 

That  said  treasurer,  Wallis  George,  neglected 
and  failed  and  refuses  to  file  said  annual  report, 
as  provided  by  statute. 

VIII. 

That  on  the  17th  day  of  November,  1941,  this 
plaintiff,  as  a  stockholder,  made  a  written  request 
of  the  defendant,  Wallis  George,  treasurer  of  said 
corporation,  that  such  duty  be  performed,  to-wit, 
file  said  annual  report,  as  required  by  lav/,  of  the 
said  Baranof  Hotel  Corporation;  that  said  defend- 
ant, Wallis  George,  as  hereinbefore  alleged,  failed, 
refused  and  neglected  to  make  or  cause  to  be  made 
said  annual  report  and  file  the  same  with  the  Au- 
ditor of  the  Territory  of  Alaska  and  the  clerk  of  the 
District  Court  for  the  first  division ;  that  at  the  date 
of  the  filing  of  the  first  complaint  on  behalf  of  the 
plaintiff,  sixty-three  (63)  days  had  expired  since 
plaintiff.  Cash  Cole  made  said  written  request  here- 
in above  referred  to,  to-wit  from  the  17th  day  of 
November,  1941  to  January  19th,  1942. 

IX. 

That  by  reason  of  the  premises  the  defendant  for- 
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feited  and  became  indebted  to  the  plaintiff  in  the 
sum  of  Thirty-one  [3]  Hundred  and  Fifty 
($3,150.00)  Dollars,  whereby  an  action  accrued  to 
this  plaintiff  in  accordance  with  section  923  of  the 
Session  Laws  of  Alaska  of  1935. 

X. 

That  the  amount  which  the  defendant  will  forfeit 
and  become  indebted  to  this  plaintiff  by  his  contin- 
uing neglect  to  file  said  verified  report  is  not  now 
possible  to  ascertain. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  for  the  sum  of  $3,150.00  for  costs  of  suit, 
and  for  such  other  and  further  relief  as  to  the  court 
may  seem  proper ;  plaintiff  also  prays  for  the  right 
to  file  a  supplemental  and  amended  complaint  at 
the  time  of  the  trial  of  this  action  to  include  further 
amounts  that  the  said  defendant  may  forfeit  and 
become  indebted  to  this  plaintiff  in  accordance  with 
section  923  of  the  Session  Laws  of  Alaska  of  the 
year  of  1935. 

HAROLD  H.  BATES 

Attorney  for  Plaintiff. 
(Duly  verified.) 

Service  accepted  and  copy  received  this  28th  day 
of  March,  1942. 

HOWARD  D.  STABLER, 
Attorney  for  Defendant. 

[Endorsed]  :  Filed  March  28, 1942.  [4] 
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[Title  of  District  Court  and  Cause.] 

DEMURRER 

Comes  now  the  above  named  defendant,  by  How- 
ard D.  Stabler  his  attorney,  and  demurs  to  the 
plaintiff's  amended  complaint  on  the  ground  and 
for  the  reason  that : 

1.  There  is  a  defect  in  non- joinder  of  necessary 
party  defendants ;  and 

2.  The  amended  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the 
defendant  Wallis  George. 

Dated:  Juneau,  Alaska,  April  3rd,  1942. 
HOWARD  D.  STABLER 
Defendant's  Attorney. 
Copy  Received  4/4/42.  Harold  H.  Bates. 

[Endorsed] :  Filed  April  4, 1942.  [5] 


[Title  of  District  Court  and  Cause.] 

ORDER  SUSTAINING  DEMURRER  TO 
PLAINTIFF'S  AMENDED  COMPLAINT 

On  April  4th,  1942,  this  matter  came  before  the 
court  on  the  defendant's  demurrer  to  the  plaintiff's 
amended  complaint;  attorney  Howard  D.  Stabler 
appearing  for  the  defendant,  and  attorney  Harold 
H.  Bates  appearing  for  the  plaintiff.  Argument  was 
had,  and  the  matter  was  submitted  to  the  court  for 
decision, — 
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Now,  therefore,  the  law  and  the  premises  being 
fully  understood  and  considered  by  the  court,  it  is 
Ordered  that  the  defendant's  demurrer  be,  and  same 
hereby  is,  sustained  on  the  second  ground;  denied 
first  ground.  Exception  allowed  to  the  plaintiff  and 
defendant.  April  8, 1942. 

GEO.  F.  ALEXANDER 

District  Judge. 
O.K.  H.  Bates. 

[Endorsed] :  Filed  and  Entered  Apr.  8, 1942.  [6] 


[Title  of  District  Court  and  Cause.] 

OPINION 

The  plaintiff  in  this  case  seeks  to  recover  from  the 
defendant  as  treasurer  of  the  Baranof  Hotel,  Inc., 
an  Alaska  Corporation,  the  penalty  provided  by 
Section  923,  C.L.A.  as  amended  by  Chapter  89, 
Session  Laws  of  Alaska,  1935,  for  failure  to  make 
and  file  the  annual  report  of  such  corporation  as  re- 
quired by  law. 

The  defendant  has  demurred  to  plaintiff  ^s  com- 
plaint on  two  grounds,  viz: 

First:  That  there  is  a  defect  in  non- joinder  of 
necessary  parties  defendant ; 

Second:  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the 
defendant  Wallis  George. 

The  complaint  state  in  substance  that  the  Baranof 
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Hotel,  Inc.  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  Territory  of 
Alaska,  having  its  principal  place  of  business  at 
Juneau,  Alaska.  That  the  plaintiff  is  a  stockholder 
of  said  corporation.  That  the  defendant,  Wallis 
George,  is  the  secretary  and  treasurer  of  said  cor- 
poration. That  under  Sec.  923,  C.L.A.  as  amended  by 
Chapter  89,  Session  Laws  of  Alaska,  1935,  it  became 
and  was  the  duty  of  the  defendant  Wallis  George,  as 
treasurer  of  said  corporation,  to  file  with  the  Auditor 
of  the  Territory  of  Alaska  and  wath  the  Clerk  of  the 
District  Court  in  the  First  Division,  the  annual  re- 
port of  [7]  said  Baranof  Hotel,  Inc.,  made  and  veri- 
fied by  its  president  and  treasurer,  stating  the 
amount  of  its  capital  stock  and  the  amount  actually 
issued;  the  amount  of  its  debts;  the  amount  of  its 
assets,  the  name  and  address  of  all  the  directors  and 
officers  of  the  corporation,  within  sixty  days  from 
the  date  of  its  fiscal  year  ends.  That  the  defendant 
has  failed  and  neglected  to  file  such  report,  after  a 
written  request  was  made  on  him  so  to  do  by  the 
plaintiff  as  a  stockholder  of  said  corporation,  as  a 
result  of  which  defendant  became  liable  to  the  plain- 
tiff for  the  penalty  provided  by  said  section. 
Sec.  923  of  the  statute  requires, — 

"Every  corporation  formed  under  this  article 
shall  annually,  wdthin  sixty  days  from  the  first 
day  of  January  of  each  year,  file  with  the 
Auditor  of  the  Territory  of  Alaska  and  with  the 
Clerk  of  the  District  Court  in  each  division 
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wherein   business   of  the   corporation  is   con- 
ducted, a  report  made  and  verified  by  the  presi- 
dent and  treasurer." 
The  statute  then  provides : 

"If  any  report  be  not  made  and  filed  as  pre- 
scribed in  this  section  (923),  either  of  such  offi- 
cers who  shall  thereafter  refuse,  or  neglect  to 
make  and  file  such  report  within  ten  days  after 
a  written  request  to  do  so  shall  have  been  made 
by  a  creditor  or  a  stockholder  of  the  corporation, 
shall  be  under  penalty  of  Fifty  Dollars,  recov- 
erable by  such  aggrieved  creditor  or  stockholder, 
for  every  day  he  or  they  shall  so  neglect  or  re- 
fuse." 
It  is  thus  made  the  duty  of  the  corporation  itself, 
in  the  first  instance,  to  make  and  file  an  anual  re- 
port, made  and  verified  by  its  "president  and  treas- 
urer" within  sixty  days  from  the  first  day  of  January 
of  each  year,  or  within  sixty  days  from  the  date  on 
which  its  fiscal  year  ends.    If  it  fails  to  do  so  any 
stockholder  or  creditor  may  make  a  demand  upon  the 
president  and  treasurer  to  file  such  report,  and  if 
they  fail  to  make  and  file  such  verified  report  within 
ten  days  after  a  written  request  to  do  so,  the  statute 
makes  them  liable  to  any  aggrieved  creditor  or  stock- 
holder for  a  penalty  of  Fifty  Dollars  per  day,  [8] 
for  every  day  he  or  they  shall  neglect  or  refuse  to 
make  and  file  such  report. 

It  will  be  noted  that  the  statute  makes  it  the  joint 
duty  of  the  "president  and  treasurer"  of  such  cor- 
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2:)orations  to  file  such  report  f after  a  written  request 
therefor,  and  the  filing  of  a  report  by  any  other  offi- 
cers of  the  corporation,  or  by  the  president  or  treas- 
urer alone,  would  not  be  a  compliance  with  the 
statute. 

(McCrea  vs  Bedell,  29  N.Y.  Sup.  705;  St. 
John  vs  Eberlin,  51  N.Y.  Sup.  998-999) 

The  complaint  therefore  should  allege  in  sub- 
stance ; 

First :  That  the  corporation  itself  failed  to  file  the 
required  annual  report  within  the  time  provided  by 
statute ; 

Second:  That  following  the  corporation's  failure 
so  to  do,  a  written  request  was  made  upon  both  the 
president  and  treasurer  of  the  corporation  to  make 
and  file  such  report,  by  a  creditor  or  stockholder  of 
the  corporation; 

Third:  The  refusal  or  neglect  of  such  officers  to 
file  such  report  within  ten  days  after  written  request 
so  to  do. 

The  weakness  of  plaintiff's  complaint  lies  in  the 
fact  that  although  a  joint  and  several  liability  is 
created  against  the  president  and  treasurer  of  the 
corporation  for  failure  to  file  such  annual  report 
after  a  written  request  is  made  of  them  so  to  do,  the 
law  makes  it  their  joint  duty  to  file  such  report,  and 
therefore  before  recovery  can  be  had  under  the 
statute  against  either  the  president  or  treasurer  of 
such  corporation  a  demand  must  be  made  upon  both 
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the  president  and  treasurer  of  such  corporation  to 
file  such  report,  and  then  if  they  fail  to  do  so  within 
the  time  prescribed  by  the  statute,  either  or  both  the 
president  and  treasurer  are  liable  for  their  failure 
so  to  do.  [9] 

In  this  case  the  complaint  states  that  demand  was 
made  upon  the  treasurer  only.  Such  a  demand,  we 
think,  is  insufficient,  for  the  reason  that  even  had  the 
treasurer  furnished  or  filed  a  report  made  and  veri- 
fied by  himself  only,  it  would  not  be  a  compliance 
with  the  statute,  which  requires  a  report  signed  and 
verified  by  both  the  president  and  treasurer. 

We  therefore  hold  that  the  first  ground  of  defend- 
ant's demurrer  to  plaintiff's  complaint,  viz.  that 
there  is  a  defect  in  non- joinder  of  necessary  parties 
defendant,  is  untenable  for  the  reason  that  the 
statute  in  question  creates  a  joint  and  several  liabil- 
ity as  against  both  the  president  and  treasurer  of  the 
corporation  for  violation  of  the  statute ;  and 

That  the  second  ground  of  demurrer,  viz.  that  the 
complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant,  Wallis 
George,  is  good,  as  the  statute  requires  a  written 
request  to  be  made  upon  both  the  president  and 
treasurer,  before  any  cause  of  action  accrues  for  the 
penalty  prescribed  by  the  statute. 

The  defendant  also  urges  that  the  statute  gives  a 
right  of  action  only  to  an  ''aggrieved  creditor  or 
stockholder."  There  is,  however,  no  merit  to  this 
contention.  An  aggrieved  creditor  or  stockholder,  as 
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contemplated  by  our  statute,  has  generally  been  held 
to  be  anyone  who  has  a  right  to  demand  the  filing  of 
such  a  report,  and  a  "stockholder"  has  been  almost 
universally  held  to  be  such  an  aggrieved  person.  (See 
"Aggrieved"  and  "Aggrieved  Creditor  and  Stock- 
holder" in  Words  &  Phrases,  Perm.  Ed.) 

Nor  do  I  consider  there  is  any  merit  to  defendant's 
contention  that  "the  penalty  exacted  by  the  statute 
is  arbitrary,  unreasonable,  excessive,  discriminatory 
and  amounts  to  a  confiscation  of  defendant's  jorop- 
erty  without  due  process  of  law."  [10] 

The  true  rule,  as  applied  to  cases  of  this  kind  is 
laid  down  by  Mr.  Justice  Story  in  People  vs  Quant, 
12  Howard  Practice  at  page  91,  wherein  he  says : 

"We  are  undoubtedly  bound  to  construe  pen- 
alty statutes  strictly  and  not  to  extend  them 
beyond  their  obvious  meaning  by  strained  infer- 
ences. On  the  other  hand  we  are  bound  to  inter- 
pret them  according  to  the  manifest  import  of 
the  words  and  to  hold  all  cases  which  are  within 
the  words  and  the  mischiefs,  to  be  within  the 
remedial  influence  of  the  statute. 

When  a  statute,  as  this  one  does,  imposes  a 
specific  obligation  upon  a  corporation  official, 
the  courts  cannot  alter  or  lessen  the  penal  con- 
sequences of  default ;  for  that  is  a  matter  of  leg- 
islative wisdom  and  not  judicial  concern  and 
policy.  There  is  an  apparent  disposition  to  avoid 
cumulative  penalties  wherever  the  statute  is 
capable  of  an  interpretation  that  permits  the 
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courts  to  hold  but  one  penalt}^  recoverable,  but 
this  course  can  not  be  indulged  when  the  act  in- 
voked gives  a  separate  and  distinct  penalty  for 
every  offense,  or  for  every  day's  delay,  as  is 
the  case  here. ' ' 

(Suydam  vs  Smith  52  N.Y.  Sup.  983 ;  St.  John 
vs  Eberlin,  51  N.Y.  Sup.  998-1000) 

"The  defendant  had  the  power  to  stop  the 
running  of  penalties  by  complying  with  the 
statute,  which  in  plain  language  provides  that 
until  he  does  yield  compliance  the  penalties  are 
to  accumulate.  True,  the  plaintiff  might  have 
brought  his  suit  sooner  and  thereby  put  a  limit 
to  the  amount  of  his  recovery,  but  there  seems 
to  be  nothing  which  requires  a  plaintiff  pursuing 
a  statutory  remedy  for  his  protection  to  consult 
the  interests  of  the  wrongdoer  whose  violation 
furnishes  the  very  grievance  sought  to  be  re- 
dressed. The  plaintiff  by  force  of  the  statute,  is 
entitled  to  recover,  not  only  the  penalty  of  Fifty 
Dollars  for  failure  to  furnish  the  required  state- 
ment, but  the  further  sum  of  ten  dollars  for 
every  day's  neglect  to  furnish  the  same,  up  to 
the  time  of  the  commencement  of  the  action,  ag- 
gregating $1750.00.  Judgment  on  the  special 
verdict  is  therefore  rendered  for  this  amount, 
with  costs. 

(St.  John  vs  Eberlin,  51  N.Y.   Supp.  998- 
1000) 
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We  therefore  hold  that  the  complaint  in  this  case 
does  not  state  a  good  cause  of  action  against  the  de- 
fendant Wallis  George,  under  our  statute,  although 
if  the  plaintiff  had  made  a  demand  upon  both  the 
president  and  treasurer  of  said  corporation,  either 
or  both  of  them  would  have  been  [11]  liable  for  their 
failure  to  comply  with  such  request. 

The  first  ground  of  defendant's  demurrer  is  there- 
fore denied,  and  the  second  ground  of  demurrer  sus- 
tained. An  order  may  be  prepared  in  compliance 
with  this  opinion,  and  it  is  so  ordered. 

Dated  at  Juneau,  March  16, 1942. 

GEO.  F.  ALEXANDER 

Judge. 

[Endorsed] :  Filed  Mar.  21, 1942.  [12] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 


No.  4816— A. 
CASH  COLE, 

vs. 
WALLIS  GEORGE, 


Plaintiff, 


Defendant. 


FINAL  JUDGMENT 

This  cause  having  heretofore  come  regularly  on 
for  hearing  upon  the  defendant's  demurrer  to  the 
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plaintiff's  amended  complaint,  and  argument  having 
been  had'  by  comisel  for  the  respective  parties,  and 
the  court  thereupon  having  sustained  said  demurrer 
on  the  second  ground  therein  set  forth,  to-wit,  the 
failure  of  the  amended  complaint  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  de- 
fendant, Wallis  George,  and  having  on  the  8th  day 
of  April,  1942,  made  and  entered  its  order  herein 
sustaining  said  demurrer  and  the  plaintiff,  by  his 
attorney  of  record,  now  announcing  in  open  court 
that  he  stands  upon  his  amended  complaint  and 
refuses  to  plead  herein  &  plaintiff  requests  that 
judgment  be  entered  herein,  and  the  court  being 
fully  advised  in  the  premises ; 

Now,  therefore,  it  is  hereby  ordered,  adjudged 
and  decreed,  that  these  proceedings  and  the  plain- 
tiff's amended  complaint  be  and  the  same  are  hereby 
dismissed  and  that  the  plaintiff  take  nothing  hereby, 
to  all  of  which  the  plaintiff  excepts  and  his  excep- 
tion is  hereby  allowed. 

Dated  this  8th  day  of  April,  1942. 

GEO.  F.  ALEXANDER 
District  Judge. 
OK  as  to  form. 

HAROLD  H.  BATES 
Atty.  for  Plaintiff. 
HOWARD  D.  STABLER 
Atty.  for  Defendant. 

[Endorsed]  :  Filed  and  Entered  April  9, 1942.  [13] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  APPEAL 

Comes  now  Cash  Cole,  the  above  named  Appellant 
(Plaintiff)  and  complains  that  in  the  records  and 
proceedings  had  in  this  court  in  this  cause  and  also 
in  the  rendition  of  the  Final  Judgment  against  him 
on  the  9th  day  of  April,  1942,  whereby  this  court 
rendered  final  judgment  upon  appellant's  (plain- 
tiff's) refusal  to  further  plead  herein,  in  favor  of 
Appellee  (defendant),  Wallis  George,  and  against 
Appellant  (plaintiff).  Cash  Cole,  and  finally  dis- 
missed appellant's  (plaintiff's)  amended  complaint 
and  claim  for  a  statutory  penalty  for  the  refusal  or 
neglect  of  the  appellee  (defendant),  Wallis  George, 
as  Treasurer  of  the  Baranof  Hotel,  Inc.,  to  file  the 
annual  report  of  the  said  Baranof  Hotel,  Inc.,  a  cor- 
poration, for  the  year  of  1940,  after  written  request 
to  do  so  had  been  made  by  the  appellant,  (plaintiff), 
as  provided  by  the  laws  of  the  Territory  of  Alaska, 
and  decreed  that  the  appellant  (plaintiff)  should 
take  nothing  by  these  proceedings,  manifest  error 
has  happened  to  his  damage  as  will  more  fully  ap- 
pear from  the  assignments  of  error  filed  herewith, 
and  respectfully  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  for  such  fur- 
ther orders  and  processes  as  may  cause  the  said  er- 
rors to  be  corrected,  and  respectfully  prays  that  this, 
his  appeal  may  be  allowed  and  that  a  citation  may 
issue  upon   said  appeal   and  that  a  transcript   of 
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the  record  herein  may  be  sent  to  the  said  Honorable 
[14]  Circuit  Court  of  Appeals  at  San  Francisco, 
California,  and  that  an  order  may  be  entered  herein 
fixing  the  amount  of  the  bond,  as  a  cost  bond,  to  be 
given  by  him;  and  your  petitioner  will  ever  pray. 

HAROLD  H.  BATES 

Attorney  for  Appellant. 

Copy  of  the  foregoing  petition  received  this  11th 
day  of  April,  1942. 

HOWARD  D.  STABLER 
Attorney  for  Appellee. 

[Endorsed]  :  Filed  Apr.  11, 1942.  [15] 


[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL 

The  foregoing  petition  of  the  above  named  ap- 
pellant, praying  for  an  order  allowing  an  appeal  from 
the  judgment  of  the  said  above  entitled  court  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
San  Francisco,  California. 

Now,  therefore,  it  is  hereby  ordered  that  said  ap- 
peal be  and  the  same  is  hereby  allowed,  and  that 
citation  may  issue  upon  said  appeal  for  the  trans- 
cript of  the  records  to  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
San  Francisco,  California;  that  the  amount  of  the 
bond  to  be  given  by  the  petitioner  as  a  cost  bond  is 
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hereby    fixed    at    Two    Hundred    Fifty    ($250.00) 
Dollars. 

Done  in  open  court  this  11th  day  of  April,  1942. 
GEO.  F.  ALEXANDER, 
District  Judge. 

Copy  of  the  foregoing  order  allowing  appeal  re- 
ceived this  11th  day  of  April,  1942. 

HOWARD  D.  STABLER, 
Attorney  for  Appellee. 
[Endorsed]:  Filed  and  Entered  April  22,  1942. 

[16] 


[Title  of  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 
Comes  now  the  appellant  (plaintiff),  Cash  Cole, 
and  respectfully  assigns,  in  connection  with  his  peti- 
tion for  appeal  herein,  the  following  errors  com- 
mitted in  the  proceedings  and  in  the  trial  of  the 
above-entitled  cause,  which  he  intends  to  urge  upon 
the  hearing  of  the  appeal  herein,  and  upon  which 
he  relies  to  reverse  the  judgment  entered  herein  on 
April  9th,  1942,  in  favor  of  Appellee  (defendant) 
and  against  appellant  (plaintiff),  whereby  appel- 
lant's (plaintiff's)  amended  complaint  and  these 
proceedings  were  dismissed  and  the  appellant 
(plaintiff)  decreed  to  take  nothing  by  said  proceed- 
ings: 

I. 
The  court  erred  in  sustaining  the  second  point  of 
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defendant's  (appellee's)  demurrer  to  plaintiff's  (ap- 
pellant's) amended  complaint,  to-wit,  in  holding  that 
said  amended  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  defend- 
ant (appellee),  to  which  ruling  plaintiff  (appellant) 
excepted  and  which  exception  was  duly  allowed. 

II. 

The  court  erred  in  making  and  entering  herein  its 
certain  judgment,  dated  April  9th,  1942,  in  favor  of 
the  Appellee  (defendant)  and  against  the  Appellant 
(plaintiff)  and  in  finally  dismissing  appellant's 
(plaintiff's)  amended  [17]  complaint,  to  which  rul- 
ing appellant  (plaintiff)  duly  excepted  and  his  ex- 
ception was  allowed. 

Wherefore,  the  appellant   (plaintiff)  prays  that 
the  judgment  above  referred  to  may  be  reversed. 
HAEOLD  H.  BATES, 

Attorney  for  Appellant. 
Copy  of  the  foregoing  assigTiment  of  errors  re- 
ceived this  11th  day  of  April,  1942. 

HOWARD  D.  STABLER, 
Attorney  for  Appellee. 

[Endorsed] :  Filed  April  11, 1942.  [18] 


[Title  of  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That   v/e.   Cash   Cole,   as   Principal   and   United 


Wallis  George  21 

States,  Fidelity  and  Guaranty  Company,  a  corpora- 
tion, as  Surety,  hereby  acknowledge  ourselves  to  be 
indebted  and  firmly  bound  to  pay  to  Wallis  George, 
the  sum  of  Two  Hundred  Fifty  and  No/100 — 
($250.00)  Dollars,  in  good  and  lawful  money  of  the 
United  States  of  America,  for  the  pa\Tnent  of  which 
sum,  well  and  truly  to  be  made,  we  hereby  bind  our- 
selves, our  and  each  of  our  heirs,  executors,  suc- 
cessors and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  11th  day  of 
April  1942. 

The  condition  of  this  obligation  is  such  that 
whereas  the  above  bounden  Cash  Cole  has  appealed 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  that  certain  judgment  ren- 
dered and  entered  in  this  cause  on  April  11,  1942, 
wherein  and  whereby  it  is  finally  ordered,  adjudged 
and  decreed  that  plaintiff's  amended  complaint  be 
dismissed  and  that  the  plantiff  take  nothing  by  these 
proceedings. 

Now,  therefore,  if  the  said  Cash  Cole  shall  prose- 
cute his  said  appeal  to  effect  and  shall  answer  for 
and  pay  all  costs  as  may  be  awarded  against  him,  if 
he  fails  to  make  his  plea  good,  then  this  obligation 
shall  be  null  and  void;  otherwise  to  remain  in  full 
force  and  effect. 

CASH  COLE, 

Principal.  [19] 
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UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  corporation. 
(Seal)         By:     M.  E.  MONAGLE, 

Its  attorney-in-fact  and  Agent.  Surety. 
United  States  of  America, 
Territory  of  Alaska. — ss. 

Acknowledged  before  me  this  11th  day  of  April, 
1942. 
[Seal]  HAROLD  H.  BATES, 

Notary  Public  for  Alaska. 
My  Commission  expires  Feb.  14,  1945. 

ORDER 
Now,  on  this  day,  it  is  hereby  ordered  that  the  fore- 
going bond  on  appeal  be  and  it  is  hereby  approved 
as  to  sum  and  sufficiency  of  surety. 

Done  in  Open  Court  this  22nd  day  of  April,  1942. 
GEO.  F.  ALEXANDER, 
District  Judge. 
Copy  received  this  11th  day  of  AjDril,  1942. 
HOWARD  D.  STABLER, 
Attorney  for  Defendant. 
[Endorsed] :  Filed  April  22, 1942.  [20] 


[Title  of  Court  and  Cause.] 

CITATION  ON  APPEAL 
United  States  of  America, 
Territory  of  Alaska. — ss. 

THE  PRESIDENT  OF  THE  UNITED  STATES, 
To  the  Appellee  (Defendant),  Wallis  George,  and 
his  attorney,  Howard  Stabler,  Greetings: 
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You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  to  be  held  in  the  City  of 
San  Francisco,  in  the  state  of  California,  within 
thirty  days  from  the  date  of  this  citation  pursuant 
to  an  order  heretofore  duly  made  and  entered  herein 
on  April  11,  1942,  by  the  District  Court  for  the  Ter- 
ritory of  Alaska,  Division  Number  One,  in  this 
cause,  wherein  you,  said  Wallis  George,  are  defend- 
ant and  appellee,  and  Cash  Cole  is  plaintiff  and  ap- 
pellant, allowing  the  latter 's  said  ajDpeal  to  said  Hon- 
orable Circuit  Court  of  Aj^peals  from  that  certain 
judgment  hereinafter  mentioned,  and  then  and  there 
show  cause,  if  any  there  be,  why  that  certain  judg- 
ment heretofore  entered  herein  on  April  9th,  1942, 
in  favor  of  Appellee  (Defendant),  Wallis  George, 
and  against  Appellant  (Plaintiff)  Cash  Cole,  and 
finally  dismissing  said  plaintiff's  (Appellant's) 
amended  complaint  and  said  proceedings  in  said 
District  Court,  should  not  be  corrected  and  speedy 
justice  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Harlan  Fiske  Stone,  Chief 
Justice  of  the  Supreme  Court  of  the  United  States 
this  11th  day  of  April,  1942. 

GEO.  F.  ALEXANDER, 
District  Judge. 

Copy  of  the  foregoing  citation  received  this  31th 
day  of  April,  1942. 

HOWARD  D.  STABLER, 
Attorney  for  Appellee. 

[Endorsed]:  Filed  and  Entered  April  22,  1942. 

[21] 


24  Cash  Cole  vs. 

[,Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  that  the  title 
of  the  court  and  the  cause  be  ommitted  by  the  Clerk 
of  the  above-entitled  court  from  the  transcript  of 
the  record  in  the  above-entitled  cause. 

HAROLD  H.  BATES, 

Attorney  for  Appellant. 
HOWARD  D.  STABLER, 
Attorney  for  Appellee. 

[Endorsed:]  FHed  April  22, 1942.  [22] 


[Title  of  Court  and  Cause.] 

PRAECIPE  FOR  TRANSCRIPT  OF  RECORD 

To  the  Clerk  of  the  District  Court,  Juneau,  Alaska : 
Please  prepare  a  transcript  of  record  in  the  above- 
entitled    cause,    including    therein    the    following 
papers,  to-wit: 

1.  Plaintiff's  (Appellant's)  amended  complaint 
filed  March  28,  1942. 

2.  Defendant's  (Api3ellee's)  demurrer  to  plain- 
tiff's (Appellant's)  amended  complaint. 

3.  Order  sustaining  point  two  (2)  of  defendant's 
(appellee's)  demurrer  to  plaintiff's  (appellant's) 
amended  complaint. 

4.  Court's  written  opinion  on  demurrer. 

5.  Final  Judgment  filed  April  9th,  1942. 
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6.  Petition  for  Appeal. 

6  (a).    Order  allowing  Appeal. 

7.  Assignments  of  error. 

8.  Cost  bond,  with  order  approving  it. 

9.  Original  Citation. 

10.  Stipulation  of  Attorneys  for  printing  of 
record. 

11.  This  Praecipe. 

Kindly  prepare  said  transcript  and  forward  it  in 
accordance  with  said  rules  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  at  San 
Francisco,  California. 

HAROLD  H.  BATES, 

Attorney  for  Appellant. 

Copy  received  this  11th  day  of  April,  1942. 

HOWARD  D.  S,TABLER, 

Attorney  for  Appellee. 

[Endorsed] :  Filed  April  22, 1942.  [23] 


[Title  of  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
Territory  of  Alaska, 
First  Division. — ss. 

I,  Robert  E.  Coughlin,  clerk  of  the  district 
court  for  the  territory  of  Alaska,  First  Division, 
hereby  certify  that  the  foregoing  and  hereto  attached 
24  pages  of  typewritten  matter,  numbered  from  1 
to  24,  both  inclusive,  constitute  a  full,  true  and  com- 
plete copy,  and  the  whole  thereof,  of  the  record  pre- 
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pared  in  accordance  with  the  praecipe  of  the  Plain- 
tiff-appellant on  file  herein  and  made  a  part  hereof, 
in  cause  No.  4816- A,  wherein  Cash  Cole  is  Plaintiff- 
appellant  and  Wallis  George  is  Defendant-appellee, 
as  the  same  appears  of  record  and  on  file  in  my  office, 
and  that  said  record  is  by  virtue  of  a  Petition  for 
Appeal  and  Citation  issued  in  this  cause  and  the  re- 
turn thereof  in  accordance  therewith. 

And  I  do  further  certify  that  this  transcript  was 
prepared  by  me  in  my  office,  and  that  the  cost  or 
preparation,  examination  and  certificate,  amounting 
to  Ten  and  40/100  ($10.40)  has  been  paid  to  me  by 
Plaintiff-appellant. 

In  witness  Whereof,  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  above  entitled  Court  to  be 
affixed  this  22nd  day  of  May,  1942. 

ROBERT  E.  COUGHLIN, 
Clerk. 
By:     J.  W.  Leivers,  Deputy.  [24] 


[Endorsed]:  No.  10147.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Cash  Cole, 
Appellant,  vs.  Wallis  George,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  District  Court 
for  the  Territory  of  Alaska.  Division  Number  One. 

Filed  May  25,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
Ninth  Circuit  at  San  Francisco 

Docket  No.  10147 
CASH  COLE, 

Appellant, 
— versus — 
WALLIS  GEORGE, 

AppeUee. 

STATEMENT  OF  POINTS  ON  APPEAL 

To  the  Clerk  of  the  L^nited  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  Howard  Stab- 
ler, Attorney  for  the  Appellee.  Please  be  advised  that 
the  appellant  adopts  all  the  assignments  of  error  ap- 
pearing in  the  transcript  of  the  record  as  his  points 
on  appeal. 

HAROLD  H.  BATES, 
Attorney  for  Appellant. 

Due  service  admitted  this  19  day  of  June,  1942. 
HOWARD  D.  STABLER, 
By:     G.  S. 

Attorney  for  Appellee. 

[Endorsed] :  Filed  June  29,  1942,  Paul  P.  O'Brien. 
Clerk. 
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STATEMENT  OF  CASE 

The  question  involved  in  this  appeal  is  v^hether 
under  Section  923  of  the  Compiled  Lav^s  of  Alaska  of 
1933  as  amended  by  Section  923  of  the  Session  Laws 
of  Alaska  of  1935,  it  is  necessary  to  make  a  written 
request  upon  both  the  President  and  the  Treasurer  of 
a  corporation  or  whether  written  request  upon  only 


one,  to-wit,  the  treasurer  is  sufficient  to  make  that  one 
liable  for  the  amount  provided  as  a  penalty,  in  the 
amended  section  referred  to? 

Section  923,  Session  Laws  of  1935: 

The  section,  as  amended  reads  as  follows : 

"Every  corporation  formed  under  this  arti- 
cle, shall  annually,  within  sixty  days  from  the 
first  day  of  January  of  each  year,  file  with  the 
Auditor  of  the  Territory  of  Alaska  and  with  the 
Clerk  of  the  District  Court  in  each  Division 
wherein  business  of  the  corporation  is  conducted, 
a  report  made  and  verified  by  the  president  and 
the  treasurer  and  shall  keep  a  copy  thereof  at  its 
main  office  for  inspection  of  stockholders,  which 
shall  state: 

1.  The  amount  of  its  capital  stock  and  the 
amount  actually  issued. 

2.  The  amount  of  its  debts. 

3.  The  amount  of  its  assets. 

4.  The  name  and  addresses  of  all  the  di- 
rectors and  officers  of  the  corporation. 

Any  corporation  organized  under  the  pro- 
vision of  this  title  whose  fiscal  years  ends  at  any 
other  time  than  the  end  of  the  calendar  year,  shall 
be  allowed  sixty  days  from  the  date  on  which  its 
fiscal  year  ends  within  which  to  file  this  report. 

And  if  any  corporation  shall  fail  to  file  its 
annual  reports  as  required  in  this  section,  all  con- 
tracts made  by  such  corporation  with  the  residents 


of  the  Territory  of  Alaska,  made  in  the  Territory 
shall  be  voidable  as  to  the  corporation  during  the 
time  it  shall  neglect  to  file  such  report,  and  no 
Court  in  the  Territory  shall  enforce  same  in 
favor  of  the  corporation. 

If  any  report  be  not  made  and  filed  as  pre- 
scribed in  this  section,  either  of  such  officers  who 
shall  thereafter  refuse  or  neglect  to  make  and  file 
such  reports  within  ten  days  after  a  written  re- 
quest to  do  so  shall  have  been  made  by  a  creditor 
or  a  stockholder,  of  the  corporation,  shall  be  under 
penalty  of  $50.00  recoverable  by  such  aggrieved 
creditor  or  stockholder,  for  every  day  he  or  they 
shall  so  neglect  or  refuse." 

SPECIFICATION  OF  ERROR 

Appellant-Petitioner  relies  upon  each  of  his  two 
specifications  of  error,  namely : 

I. 

The  court  erred  in  sustaining  the  second  point 
of  defendant's  (appellee's)  demurrer  to  plaintiff's 
(appellant's)  amended  complaint,  to-wit,  in  holding 
that  said  amended  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  defend- 
ant (appellee),  to  which  ruling  plaintiff  (appellant) 
excepted  and  which  exception  was  duly  allowed. 

II. 

The  court  erred  in  making  and  entering  herein 
its  certain  judgment,  dated  April  9th,  1942,  in  favor 
of  the  Appellee  (defendant)  and  against  the  Appel- 


lant  (plaintiff),  and  in  finally  dismissing  appellant's 
(plaintiff's)  amended  complaint,  to  which  ruling  ap- 
pellant (plaintiff)  duly  excepted  and  his  exception  was 
allowed. 

THE  FACTS 

The  plaintiff's  amended  complaint  alleged  that 
the  plaintiff  is  a  stockholder  and  the  defendant,  Wallis 
George,  is  secretary  and  treasurer  of  the  Baranof 
Hotel,  Inc.,  an  Alaska  corporation;  that  it  was  the 
duty  of  the  corporaiion  to  file  its  annual  report  of  its 
financial  condition  for  the  year  of  1940  with  the  Audi- 
tor of  the  Territory  and  the  Clerk  of  the  Court  for  the 
First  Division ;  that  upon  the  failure  of  said  corpora- 
tion to  file  said  report  it  became  the  duty  of  the  defend- 
ant Wallis  George  to  file  said  report  within  ten  (10) 
days  after  written  request  to  do  so  had  been  made  upon 
him  by  a  stockholder;  that  the  plaintiff  made  such  a 
written  request  upon  the  defendant  treasurer  and 
secretary  of  the  corporation;  that  the  report  of  the 
financial  condition  of  the  corporation  be  filed  as  afore- 
said for  the  year  of  1940;  that  the  defendant  refused 
and  neglected  to  file  said  report  up  to  the  time  of  filing 
the  complaint  in  this  action  to  file  said  report;  that 
by  reason  of  the  premises  the  defendant  became  indebt- 
ed to  the  plaintiff  for  the  penal  sum  as  provided  by  the 
statute. 

Defendant's  demurrer  to  the  amended  complaint 
was  sustained  by  the  trial  court  on  the  ground  that  the 


amended  complaint  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action;  the  court  held  that  a 
written  request  must  be  made  upon  both  the  treasurer 
and  the  president  and  that  the  allegation  must  appear 
in  the  complaint  that  the  written  request  was  so  made, 
upon  both  the  president  and  treasurer. 

BASIS  OF  JURISDICTION 

The  District  Court  of  the  Territory  of  Alaska  had 
jurisdiction  of  this  case  under  the  provisions  of  Sec- 
tion 1091,  Compiled  Laws  of  Alaska  of  1933,  and 
Section  104,  Title  28,  U.  S.  C.  A. 

The  Circuit  Court  of  Appeals  has  jurisdiction  in 
this  cause  upon  appeal,  under  Sections  4050,  4051, 
4052,  4055,  4056,  and  4058,  Compiled  Laws  of  Alaska 
of  1933,  and  by  virtue  of  Section  225,  Title  28,  U.  S. 
C.  A. 

The  amount  in  controversy  is  more  than  $6,000.00. 

ARGUMENT 

The  assignments  of  error  are  directed  to  appel- 
lant's contention  that  the  trial  court's  holding  that  the 
amended  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  is  contrary  to  law. 

The  argument  in  support  of  this  contention  falls 
into  three  (3)  parts,  the  first  of  which  is  .  .  .  Does 
Section  923  of  the  Compiled  Laws  of  Alaska  of  1933  as 
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amended  by  the  Session  Laws  of  Alaska  of  1935  place 
the  duty  on  the  corporation  to  file  a  financial  report, 
made  and  verified  by  the  president  and  treasurer,  in 
the  first  instance,  by  virtue  of  paragraph  one  (1)  of 
said  section,  or  is  the  duty  on  the  president  and  treas- 
urer? 

Second,  If  the  duty  is  on  the  corporation  in  the 
first  instance  then  following  the  corporation's  failure 
to  file  said  report,  does  the  duty  devolve  upon  the 
president  and  treasurer  jointly,  jointly  and  severally, 
or  severally,  after  written  request  to  file  such  report 
has  been  made  upon  either  of  such  officers  by  a  stock- 
holder? 

Third,  Is  it  necessary  for  an  aggrieved  stockholder 
to  make  a  written  request  upon  both  the  president  and 
treasurer  of  said  corporation,  in  order  to  subject  the 
one  officer  who  has  been  requested  to  perform  such 
duty,  to  the  statutory  penalty? 

If  the  duty  is  on  the  corporation  in  the  first  in- 
stance to  file  said  annual  report  then  there  is  no  duty 
on  either  the  president  or  treasurer  until  a  written 
request  is  made  upon  either  of  such  officers.  If  the 
duty  is  on  the  corporation  in  the  first  instance,  and  it 
devolves  upon  the  president  and  treasurer  severally, 
or  jointly  and  severally,  then  it  is  sufficient  to  make 
a  written  request  on  either  of  such  officers  and  the 
officer  upon  whom  the  written  request  is  made  is 
obligated  to  perform.     If  the  duty  devolves  upon  the 


president  and  treasurer  after  written  request  is  made 
upon  either  of  them,  it  is  not  necessary  to  make  a 
written  request  on  both  of  such  officers  in  order  for  a 
stockholder  to  recover  the  statutory  penalty. 

If  we  are  correct  in  any  of  the  three  (3)  conten- 
tions the  amended  complaint  alleges  sufficient  facts  to 
constitute  a  cause  of  action  in  this  case. 

FIRST  POINT 

Does  Section  923  of  the  Compiled  Laws  of  Alaska 
of  1933  as  amended  by  Section  923  of  the  Session  Laws 
of  Alaska  of  1935  place  the  duty  on  the  corporation  to 
file  an  annual  financial  report,  made  and  verified  by 
the  president  and  treasurer  in  the  first  instance,  by 
virtue  of  paragraph  one  (1),  or  is  the  duty  on  the 
president  and  treasurer  from  the  beginning? 

It  is  appellant's  contention  that  by  the  statute  the 
duty  is  placed  upon  the  corporation,  to  file  the  annual 
financial  report,  made  and  verified  by  the  president 
and  treasurer.  If  the  corporation  files  a  report  which 
is  not  made  and  verified  by  both  the  president  and 
treasurer  it  would  not  be  sufficient  and  the  corporation 
would  fail  to  comply  with  the  statute. 

The  statute  in  paragraph  four  (4)  of  the  section 
quoted,  provides  that  if  the  corporation  fails  to  file 
said  report  the  duty  falls  upon  either  the  president  or 
treasurer  to  file  it,  if  written  request  to  do  so  is  made 
upon  either  of  such  officers,  by  a  stockholder,  and  if 
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he  or  they  neglect  or  refuse  to  file  said  report,  he  or 
they  shall  be  liable  in  the  penal  sum  of  $50.00  per  day 
to  such  aggrieved  stockholder  for  every  day  they  delay. 
It  is  contended  by  the  appellant  that  this  paragraph 
makes  either  the  president  or  treasurer  severally  liable 
if  written  request  is  made  upon  either  of  them  and  he 
neglects,  fails  or  refuses  to  perform,  after  such  cor- 
poration has  failed  to  do  so.  It  is  further  contended 
that  written  request  on  one  is  sufficient  to  make  that 
officer  liable  for  the  statutory  penalty  as  the  duty 
which  devolves  upon  him  is  a  several  duty  and  not  a 
joint  duty. 

Appellant  contends  that  since  the  duty  which  de- 
volves upon  either  the  president  or  treasurer  by  virtue 
of  paragraph  four  (4)  is  several  and  that  the  liability 
is  several  that  if  written  request  is  made  upon  one  of 
the  officers,  he  can  make  and  verify  the  report  and 
file  the  same  as  required  by  statute,  and  that  upon  so 
doing  he  has  discharged  his  duty ;  that  even  though  the 
report  be  made  and  verified  only  by  the  officer  on 
whom  the  demand  is  made,  it  is  a  sufficient  report  and 
that  no  liability  would  accrue  against  him;  if  this  be 
true,  it  necessarily  follows  that  if  the  demand  is  made 
on  both  officers  they  both  must  make  and  verify  the 
report  and  if  only  one  does,  the  defaulting  party  would 
become  liable  for  the  statutory  penalty,  for  his  neglect 
or  refusal. 

Paragraph  four  (4)  of  the  statute  does  not  say 


that  demand  shall  be  made  upon  both  the  president  and 
treasurer.  The  penalty  of  the  statute  is  placed  upon 
either  of  such  officers  for  the  failure  of  either  of  such 
officers  to  file  the  report  after  written  request  to  do 
so  has  been  made  by  a  stockholder. 

In  paragraph  three  (3)  of  the  statute  it  is  pro- 
vided that  the  contracts  of  the  CORPORATION  with 
residents  of  Alaska,  shall  be  voidable  as  against  the 
corporation,  as  long  as  it  neglects  or  fails  to  file  said 
report.  This  paragraph  makes  the  contracts  of  the 
corporation  voidable  and  not  the  contracts  of  the  Presi- 
dent or  Treasurer  voidable.  It  is  submitted  that  this 
paragraph  clearly  shows  that  the  intent  of  the  legisla- 
ture was  to  place  the  duty  in  the  first  instance  on  the 
corporation  to  file  an  annual  report,  which  report  was 
to  be  made  and  verified  by  the  president  and  treasurer. 
If  the  legislature  had  intended  the  duty  to  have  been 
placed  upon  the  president  and  treasurer  then  the  legis- 
lature would  have  made  the  contracts  of  the  president 
and  treasurer  voidable  or  placed  upon  them  some  other 
burden. 

SECOND  POINT 

If  the  duty  to  file  the  report  is  on  the  corporation 
in  the  first  instance,  then  upon  the  corporation's  fail- 
ure to  file  it,  does  the  duty  to  do  so,  devolve  upon  the 
president  and  treasurer  jointly,  severally,  or  jointly 
and  severally,  after  written  request  is  made  upon  either 
of  them  by  a  stockholder? 
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In  paragraph  four  (4)  of  the  section  quoted,  it  is 
provided  that  if  any  report  be  not  made  and  filed  as 
required  by  the  statute,  either  of  such  officers  who 
shall  thereafter  refuse  or  neglect  to  make  and  file  such 
report  within  ten  (10)  days  after  written  request  to  do 
so  shall  have  been  made  by  a  stockholder  shall  be  under 
a  penalty  of  $50.00  recoverable  by  such  aggrieved 
stockholder  for  every  day  he  or  they  shall  so  neglect 
or  refuse. 

It  is  to  be  noted  that  this  paragraph  says  that 
either  of  such  officers  shall  be  liable  after  written 
request  has  been  made  by  a  stockholder  to  file  the 
report. 

The  appellant  contends  that  if  demand  is  made 
on  one  of  the  officers,  that  such  officer  is  the  only  one 
liable,  as  the  duty  which  devolves  upon  either  of  such 
officers  by  virtue  of  pargarph  four  (4)  is  a  several 
duty  and  not  a  joint  duty. 

If  demand  is  made  upon  both  officers  and  one  of 
them  neglects  and  the  other  complies  with  the  request, 
it  is  obvious  that  the  one  who  neglects  is  liable  and  the 
one  who  complies  is  not  liable  for  the  statutory  penalty. 

If  the  duty  is  on  the  corporation  in  the  first  in- 
stance, as  we  contend,  then  no  duty  was  upon  the  presi- 
dent and  treasurer  until  the  corporation  has  failed  to 
perform  its  duty  and  after  written  request  was  made 
upon  either  or  both  of  them.    When  the  demand  was 
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made  upon  the  defendant,  Wallis  George,  though  no 
demand  was  made  upon  the  president,  it  became  the 
duty  of  the  defendant  and  he  could  have  fulfilled  that 
duty  by  making  and  verifying  a  report  and  filing  said 
report  as  required  by  statute.  It  is  obvious  that  the 
treasurer  could  not  have  made  the  president  verify  the 
report  whether  demand  had  been  made  upon  the  presi- 
dent or  not,  but  that  the  treasurer  could  have  fulfilled 
his  duty  by  making  and  verifying  the  report  and  filing 
same. 

THIRD  POINT 

Is  it  necessary  for  an  aggrieved  stockholder  to 
make  a  written  request  on  both  the  president  and 
treasurer,  or  is  a  demand  upon  one  of  them  sufficient 
to  subject  him  to  the  statutory  penalty  if  he  fails  or 
refuses  to  make  and  file  the  report  within  the  period 
prescribed  by  the  statute. 

Appellant  contends  that  the  liability  imposed  upon 
either  of  such  officers  who  neglects  to  perform  such 
duty,  is  a  several  or  joint  and  several  liability  and 
that  it  is  not  necessary  to  make  the  written  request 
upon  both  officers,  in  order  to  subject  the  one  to  the 
penalty  upon  whom  request  was  made.  The  duty  is 
several  or  joint  and  several  and  the  liability  accord- 
ingly. 

The  statute  does  not  state  that  both  of  such  officers 
must  be  requested  to  make  and  file  the  report,  but  on 
the  contrary,  states  that  if  either  of  them  fails  to  per- 


12 

form  after  written  request  shall  be  liable.  It  follows 
that  written  request  upon  either  of  them  is  sufficient 
to  subject  him  to  the  penalty  imposed  by  the  statute 
for  his  failure  to  comply. 

CONCLUSION 

Paragraph  one  (1)  of  the  statute  in  question 
states  that  the  duty  is  on  the  corporation  to  file  a 
report,  made  and  verified  by  the  president  and  treas- 
urer, within  a  certain  period  of  time.  If  the  corpora- 
tion filed  a  report  which  was  not  made  and  verified  by 
the  president  and  treasurer,  it  would  be  the  same  as 
no  report  at  all. 

Paragraph  two  (2)  of  the  statute  provides  that 
the  corporation  shall  be  penalized  if  it  does  not  perform 
such  duty  as  stated  in  the  first  paragraph,  to-wit,  that 
the  contracts  of  the  corporation  with  the  residents  of 
Alaska  shall  be  voidable,  as  to  the  corporation,  until 
such  corporation  performs  such  duty. 

Paragraph  four  (4)  of  the  statute  provides  that 
the  duty  shall  devolve  to  the  president  and  treasurer 
if  written  request  is  made  upon  either  of  such  officers 
by  a  stockholder  and  if  he  or  they  neglect  or  refuse  he 
or  they  shall  be  liable  for  the  penalty  as  provided  by 
the  statute. 

Paragraph  four  (4)  places  this  duty  on  the  officer 
for  the  first  time,  after  the  corporation  fails  to  perform 
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such  duty.  There  was  no  duty  upon  them  either  sev- 
erally or  jointly  and  severally  before  the  written  re- 
quest was  made  by  the  stockholder.  After  the  request 
was  made  upon  either  of  such  officers  then  the  duty 
was  placed  upon  him  for  the  first  time.  He  could  per- 
form this  duty  without  the  aid  or  assistance  of  the 
other  officer. 

The  duty  and  liability  upon  the  president  and 
treasurer,  as  provided  by  paragraph  four  (4)  is  sev- 
eral or  joint  and  several,  and  it  is  not  necessary  to 
make  a  written  request  upon  both  in  order  to  make 
the  one  upon  whom  written  request  was  made  liable, 
for  the  penalty  provided  by  the  statute. 

We  think,  therefore,  that  the  trial  court  erred  in 
sustaining  defandant's  demurrer  to  plaintiff's  amend- 
ed complaint  on  the  ground  that  the  facts  alleged  are 
insufficient  to  constitute  a  cause  of  action  against  de- 
fendant for  failure  to  file  the  annual  report  of  the 
corporation  of  which  he  is  secretary  and  treasurer, 
after  having  been  requested,  in  writing,  to  do  so,  by 
plaintiff  stockholder. 

Respectfully  submitted, 

HAROLD  H.  BATES, 

Attorney  for  Appellant. 
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CASH  COLE, 

Appellant, 

VS. 

WALLIS  GEORGE, 


Appellee. 


APPELLEE^S  BRIEF 


STATEMENT  OF  CASE 

This  action  was  commenced  in  the  District  Court 
for  the  Territory  of  Alaska,  First  Division,  at  Juneau, 
by  the  appellant  Cash  Cole  (hereinafter  called  the 
plaintiff),  a  stockholder  of  the  domestic  corporation 
Baranof    Hotel    Incorporated,    against    the    appellee 


Wallis  George  (hereinafter  called  the  defendant),  the 
treasurer  of  said  corporation,  to  recover  from  the  de- 
fendant personally  a  statutory  penalty  of  $50.00  per 
day  for  the  period  of  63  days,  and  amounting  to  $3,- 
150.00,  on  account  of  the  alleged  refusal  and  neglect 
of  the  defendant,  for  63  days  after  written  request  by 
the  plaintiff  stockholder,  to  make  and  file  the  annual 
corporation  report  required  by  Section  923,  Compiled 
Laws  of  Alaska  for  1933,  as  amended  by  Chapter  89, 
page  183,  Session  Laws  of  Alaska  for  1935  (correctly 
quoted  on  page  2  of  Appellant's  Brief) . 

The  defendant  demurred  (Trans,  p.  7)  to  the 
plaintiff's  amended  complaint  on  the  statutory  grounds 
(C.L.A.  3416,  4  and  6)  : 

1.  That  there  is  a  defect  in  non -joinder  of 
necessary  parties  def  andant ;  and 

2.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against 
the  defendant  Wallis  George. 

The  defendant's  demurrer  to  the  plaintiff's  amend- 
ed complaint  was  sustained  (Trans,  p.  7)  by  the  Dis- 
trict Court;  and  the  Court  in  its  written  opinion 
(Trans,  p.  8)  gave  its  reasons  for  sustaining  the  de- 
murrer. The  plaintiff  refused  to  plead  further,  and 
judgment  dismissing  the  plaintiff's  action  was  entered 
(Trans,  p.  15).  The  plaintiff  has  appealed  to  this 
Court  from  the  judgment  of  dismissal. 


THE  STATUTE  INVOLVED 

Section  923,  Compiled  Laws  of  Alaska  for  1933 
(correctly  quoted  at  page  2,  Appellant's  Brief)  was 
originally  enacted  by  the  Territorial  Legislature  at  its 
1931  Session  as  Section  23  of  Chapter  8  (Session  Laws 
of  Alaska  for  1931).  It  was  incorporated  in  the  Com- 
piled Laws  of  Alaska  for  1933  as  Section  923.  Section 
923  was  amended,  to  read  as  quoted,  at  the  1935  Ses- 
sion. As  far  as  we  know  no  court,  other  than  the  Dis- 
trict Court  for  the  First  Division  in  its  Opinion  filed 
in  this  action  (Trans,  p.  8),  has  ever  attempted  to 
construe  the  involved  wording  of  the  statute  in  respect 
of  the  points  now  before  the  court.  As  far  as  we  know 
the  statute  is  the  original  idea  of  the  Alaska  Legisla- 
ture. We  have  not  been  able  to  find  a  similar  statute 
anywhere  assessing  such  a  heavy  and  arbitrary  penalty 
against  officers  of  a  corporation  personally  in  favor 
of  creditors  and  stockholders;  and  without  any  show- 
ing required  by  such  creditors  or  stockholders  that  they 
were  in  some  way  damaged  or  injured  in  consequence 
of  failure  to  file  the  report.  Such  is  the  statute  on 
which  the  plaintiff  relies  for  recovery  of  the  penalty. 

STATEMENT  OF  FACTS 
The  plaintiff's  amended  complaint  (Trans,  p.  2) 
sets  up  that  the  Baranof  Hotel  Incorporated  is  a  domes- 
tic corporation  of  Alaska;  that  Section  923  requires 
domestic  corporations  to  file  an  annual  report  in  speci- 
fied Territorial  offices;  that  the  corporation  failed  to 


file  the  report ;  that, 

"On  the  17th  day  of  November,  1941,  this 
plaintiff,  as  a  stockholder,  made  a  written  request 
of  the  defendant  Wallis  George,  treasurer  of  said 
corporation,  that  such  duty  be  performed,  to  wit, 
file  said  annual  report,  as  required  by  law,  of  the 
said  Baranof  Hotel  Corporation ;  that  said  defend- 
ant Wallis  George,  as  hereinbefore  alleged,  failed, 
refused  and  neglected  to  make  or  cause  to  be 
made  said  annual  report  and  file  the  same  with 
the  Auditor  of  the  Territory  of  Alaska  and  the 
clerk  of  the  District  Court  for  the  First  Division ; 
that  at  the  date  of  the  filing  of  the  first  complaint 
on  behalf  of  the  plaintiff  sixty-three  (63)  days 
had  expired  since  plaintiff  Cash  Cole  made  said 
written  request  herein  above  referred  to,  to  wit, 
from  the  17th  day  of  November,  1941,  to  January 
19th,  1942;  that  by  reason  of  the  premises  the 
defendant  forfeited  and  became  indebted  to  the 
plaintiff  in  the  sum  of  .$3,150.00,  whereby  an 
action  accrued  to  this  plaintiff  in  accordance  with 
Section  923  of  the  Session  Laws  of  Alaska  of 
1935." 

The  defendant  contends  in  support  of  his  de- 
murrer to  the  plaintiff's  amended  complaint : 

Point  1.  That  Section  923  makes  it  the  duty 
of  the  president  and  treasurer  of  the  corporation 
jointly,  and  not  severally,  to  make,  verify  and 
file  the  annual  report  required  by  the  statute; 
and  as  the  plaintiff's  amended  complaint  shows 
only  a  written  request  was  made  on  the  treasurer 
to  make  and  file  the  report,  and  no  request  what- 
ever made  on  the  president,  the  amended  com- 
plaint fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action. 


Point  2.  That  the  statute  gives  a  right  of 
action  only  to  an  '"aggrieved"  stockholder  or  cred- 
itor of  the  corporation ;  and  the  plaintiff's  amend- 
ed complaint  fails  to  show  that  the  plaintiff  is 
such  a  stockholder  or  creditor. 

Point  3.  That  the  penalty  exacted  by  the 
statute,  when  applied  to  the  facts  of  the  case 
before  the  court,  as  shown  by  the  plaintiff's 
amended  complaint,  is  arbitrary,  unreasonable, 
excessive,  discriminatory,  and  amounts  to  con- 
fiscation of  the  defendant's  property  without  due 
process  of  law. 

ARGUMENT 

Statutes  allowing  a  stockholder  to  recover  a  pen- 
alty from  officers  are  penal  in  character.  Such  sta- 
tutes are  to  be  strictly  construed,  and  liability  exists 
only  when  the  case  is  brought  within  the  statute.  14 A 
Corpus  Juris  168;  and  25  Corpus  Juris  1197. 

So  construing  the  statute  and  plaintiff's  amended 
complaint,  the  District  Court's  order  sustaining  the 
defendant's  demurrer,  and  its  judgment  dismissing  the 
plaintiff's  action,  should  be  affirmed  for  the  following 
reasons : 

POINT  1 

The  statute  definitely  places  the  duty  on  the  cor- 
poration itself  in  the  first  instance  of  annually  filing 
a  report  "made  and  verified  by  the  president  and  treas- 
urer" of  the  corporation.  The  words  of  the  statute 
in  this  respect  are : 


''Every  corporation  formed  under  this  article 
shall  annually  .  .  .  file  with  the  Auditor  .  .  .  and 
with  the  Clerk  of  the  District  Court  ...  a  report 
MADE  AND  VERIFIED  BY  THE  PRESIDENT 
AND  TREASURER."  (Capitalization  ours). 

Therefore,  in  the  first  instance,  any  officer  of  the 
corporation,  or  any  person  representing  the  corpora- 
tion, such  as  its  attorney  as  is  generally  the  case,  may 
file  the  report.  As  far  the  officei's  of  the  corporation 
are  concerned,  the  only  condition  of  the  statute  is  that 
the  report  ''shall  be  made  and  verified  by  the  president 
and  treasurer  of  the  corporation." 

The  statute  then  prescribes  that : 

"If  any  report  be  not  made  and  filed  AS 
PRESCRIBED  IN  THIS  SECTION,  either  of 
such  officers  who  shall  thereafter  refuse  or  neg- 
lect TO  MAKE  AND  FILE  SUCH  REPORTS 
within  ten  days  after  a  written  request  to  do  so 
shall  have  been  made  by  a  creditor  or  a  stockholder 
of  the  corporation,  shall  be  under  penalty  of  $50.00 
recoverable  by  such  AGGRIEVED  creditor  or 
stockholder,  for  every  day  he  or  they  shall  so 
neglect  or  refuse."  (Capitalization  ours). 

In  order  for  a  creditor  or  stockholder  of  the  cor- 
poration to  fix  a  personal  liability  for  the  penalty  on 
the  president  or  treasurer  of  the  corporation  for  their 
refusal  or  neglect  to  MAKE  AND  FILE  the  report 
required  by  the  statute  all  the  conditions  fixing  the 
penalty  and  the  personal  liability  for  the  penalty  must 
be  shown  in  the  complaint,  namely : 


1.  That  the  corporation  itself  failed  to  file 
with  the  Territorial  Auditor  and  Clerk  of  the  Dis- 
trict Court  ''a  report  made  and  verified  by  the 
president  and  treasurer"  of  the  corporation. 

2.  A  written  request  made  by  a  creditor  or 
stockholder  of  the  corporation  upon  BOTH  the 
president  and  treasurer  of  the  corporation  to 
MAKE  AND  FILE  the  report  required  by  the 
statute,  namely,  a  report  MADE  AND  VERI- 
FIED by  both  the  president  and  treasurer  of  the 
corporation. 

3.  Refusal  or  neglect  of  both,  or  either,  the 
president  and/or  treasurer  of  the  corporation  ''to 
make  and  file"  the  report  required  by  the  statute, 
within  10  days  after  such  written  request  made 
on  both ;  and 

4.  That  the  creditor  or  stockholder  was  "ag- 
grieved" in  some  manner  recognized  by  law. 

The  words  of  the  statute  which  fix  the  penalty 
are :  "refusal  or  neglect  to  make  and  file  the  report  as 
prescribed  in  this  section."  The  word  "section"  plainly 
means  Section  923  of  the  Compiled  Laws  of  Alaska. 
According  to  Section  923,  the  report  which  is  to  be 
made  and  filed  must  contain  the  information  specified 
in  the  statute ;  and  it  must  be  "made  and  verified"  by 
both  the  president  and  treasurer  of  the  corporation. 
There  is  no  several  duty  on  the  part  of  the  treasurer 
to  make  and  verify,  or  to  make  and  file,  the  report.  A 
report  made  and  verified  only  by  the  treasurer  is  not 
the  report  prescribed  in  Section  923.  Unless  the  report 
is  made  and  verified  by  both  the  president  and  treas- 
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urer  of  the  corporation  it  is  a  nullity;  and  does  not 
operate  to  release  the  president  or  treasurer  from  the 
statutory  liability.  14A  Corpus  Juris  213,  Section 
2019. 

Nowhere  in  the  statute  is  there  any  modification 
of  the  original  statement  of  essential  information 
which  the  report  shall  contain.  Nor  is  there  any 
modification  whatever  of  the  provision  that  the  report 
shall  be  made  and  verified  by  both  the  president  and 
treasurer  of  the  corporation;  nor  any  modification 
whatever  of  the  joint  duty  of  the  president  and  treas- 
urer to  make  and  file  the  report.  The  only  report  that 
will  satisfy  the  statute  is  a  joint  report  containing  the 
information  specified  by  the  statute,  made  and  verified 
by  both  the  president  and  treasurer  of  the  corporation. 

In  this  case,  where  demand  was  made  only  on  the 
treasurer  to  make  and  file  the  report,  the  treasurer 
could  not  by  himself  make  and  file  such  a  report  as 
the  statute  requires.  The  treasurer  could  not  compel 
the  president  to  make  and  verify  the  report  with  him. 
The  president  of  the  corporation  is  not  liable  to  the 
stockholder  for  the  penalty,  for  no  demand  was  made 
on  the  president  by  the  stockholder.  The  stockholder 
could  enforce  by  penalty  the  refusal  or  failure  of  the 
president  to  make  and  verify,  or  make  and  file,  the 
report  with  the  treasurer,  but  he  has  failed  to  take  any 
step  to  do  so. 

It  seems  plain  that  the  duty  to  make  and  file  the 


report  is  JOINT, — the  duty  of  both  the  president  and 
the  treasurer,  and  not  the  several  duty  of  the  one  or 
of  the  other ;  and  that  the  duty  to  file  the  report  within 
10  days,  and  the  liability  for  the  penalty  in  case  of 
failure  to  do  so,  are  not  set  in  motion  by  a  written 
request  on  one  to  perform  the  duty.  The  demand  for 
perform.ance  of  the  statutory  duty  must  be  made  on 
all  who  are  jointly  obliged  to  perform  it ;  and  all  must 
be  joined  in  the  action. 

Where  proper  demand  is  made  on  both  the  presi- 
dent and  treasurer,  and  ''either  of  such  officers  there- 
after refuse  or  neglect  to  make  and  file  such  reports" 
within  10  days,  both  of  them  are,  or  either  of  them  is, 
liable  for  the  penalty.  The  final  words  of  the  statute 
fixing  a  penalty  of  $50.00  ''for  every  day  HE  OR 
THEY  shall  so  neglect  or  refuse"  indicate  that  after 
demand  on  both,  if  ONE  refuses  or  neglects  to  par- 
ticipate with  the  other  in  making  and  filing  the  report 
which  the  statute  requires  both  to  make  and  verify,  or 
if  BOTH  refuse  or  neglect  to  make  and  file  the  report, 
HE  OR  THEY  become  severally  or  jointly  liable  for 
the  penalty,  depending  upon  the  circumstances  of 
whether  one  or  both  neglect  or  refuse. 

That  such  was  apparently  the  intention  of  the  Leg- 
islature is  further  evidenced  by  the  fact  that  the  statute 
as  originally  enacted  in  1931  read: 

"$50.00  recoverable  by  such  aggrieved  cred- 
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itor  or  stockholder  for  every  day  HE  shall  so  neg- 
lect or  refuse", 

and  now,  since  amendment  by  the  1935  Legislature, 
reads : 

"$50.00  recoverable  by  such  aggrieved  cred- 
itor or  stockholder  for  every  day  HE  OR  THEY 
shall  so  neglect  or  refuse." 

Therefore,  before  both,  or  either,  become  liable 
for  the  penalty  the  joint  duty,  and  the  joint  or  several 
breach  of  that  duty,  must  be  established  and  pleaded. 
Certainly  the  statute  should  not  be  construed  so  as  to 
penalize  the  treasurer  of  a  corporation  severally  for 
neglecting  to  perform  a  duty  which  the  statute  speci- 
fically provides  can  only  be  performed  by  the  treasurer 
and  president  jointly. 

The  action  for  the  penalty  is  quasi  contractu;  and 
both  the  treasurer  and  president  of  the  corporation 
should  have  been  joined  as  defendants.  The  rule  is  laid 
down  in  Pomeroy's  Code  Remedies  (Fifth  Ed.)  page 
327,  section  200,  as  follows: 

"In  an  action  against  joint  debtors,  or  to 
enforce  a  joint  liability  arising  out  of  contract, 
all  of  the  joint  debtors  or  joint  contractors  that 
are  living  must  be  united  as  co-defendants;  and 
a  neglect  to  make  such  union  of  parties,  if  proper- 
ly taken  advantage  of,  will  be  fatal  to  the  action 
.  .  .  The  codes,  in  the  absence  of  such  express  pro- 
visions as  are  found  in  those  of  some  States,  have 
not  changed  the  nature  of  a  joint  liability  on  con- 
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tract,  nor  assimilated  it  to  a  several  or  joint  and 
several  one.'* 

Sections  3892  and  3859  Compiled  Laws  of  Alaska 
for  1933  provide: 

"Of  the  parties  to  the  action  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or 
defendants  ..." 

The  plaintiff's  amended  complaint  alleges  only  a 
request  made  on  the  treasurer  Wallis  George  to  make 
and  file  the  report ;  and  alleges  that  it  was  the  duty  of 
the  treasurer  only  to  make  the  report.  The  complaint 
fails  to  make  the  president  of  the  corporation  a  party 
defendant.  For  these  reasons  the  defendant's  demur- 
rer should  be  sustained  on  both  points ;  and  the  District 
Court's  judgment  dismissing  the  plaintiff's  action 
should  be  affirmed. 

POINT  2 

The  statute  makes  the  president  and  treasurer  of 
the  corporation  personally  liable  for  the  penalty  only 
to  an  ''aggrieved  creditor  or  stockholder."  The  plain- 
tiff's complaint  wholly  fails  to  show  that  the  plaintiff 
was  ''aggrieved"  in  any  manner;  and  therefore  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  District  Court  took  the  narrow  view  of  the 
statute  that  any  creditor  or  stockholder  was  "ag- 
grieved" if  he  was  a  creditor  or  stockholder  and  the 
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report  was  not  filed  within  10  days  after  written  re- 
quest was  made  as  provided  by  the  statute ;  and  that  it 
was  not  necessary  for  such  creditor  or  stockholder  to 
show  that  any  damage  or  injury  resulted  to  him  from 
the  failure  to  file  the  report. 

However,  if  such  was  the  intention  of  the  Legisla- 
ture, there  was  no  reason  for  the  Legislature  to  use 
the  words  ''recoverable  by  such  AGGRIEVED  creditor 
or  stockholder."  Instead,  the  Legislature  would  have 
said  only,  ''recoverable  by  such  creditor  or  stockhold- 
er." And  we  think  it  incredible  that  the  Legislature 
intended  to  make  an  officer  of  a  corporation  personally 
liable  to  a  creditor  or  stockholder  for  a  cumulative 
$50.00  per  day  penalty,  which  might  amount  to  $3,- 
150.00  as  is  alleged  in  this  case,  without  a  showing  by 
the  creditor  or  stockholder  that  he  suffered  loss  or 
injury  in  some  manner, — that  he  was  aggrieved. 

In  2  Corpus  Juris  at  page  973  the  word  "ag- 
grieved" is  defined  as: 

"Having  suffered  loss  or  injury;  damnified; 
injured.  An  aggrieved  party  or  person  is  one 
who  is  injured  in  a  legal  sense,  one  who  has  suf- 
fered an  injury  to  person  or  property." 

In  the  case  of  State  v.  Central  Vermont  Railroad, 
21  LRA  NS  949,  the  words  "aggrieved  party"  are  de- 
fined as  "one  who  is  injured  in  a  legal  sense;  one  whose 
pecuniary  interest  is  directly  affected, — enlarged  or 
diminished. 
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Even  under  the  narrow  construction  placed  upon 
the  word  ^'aggrieved",  the  plaintiff  could  not  be  an 
aggrieved  stockholder  if  he  failed  to  acquire  a  right 
to  the  penalty  by  reason  of  his  failure  to  make  a  writ- 
ten request  on  both  the  president  and  treasurer  of  the 
corporation  to  make  and  file  the  annual  report. 

The  plaintiffs  amended  complaint  wholly  fails  to 
show  that  the  plaintiff  is  an  ''aggrieved  stockholder", 
and  in  consequence  the  amended  complaint  fails  to  state 
a  cause  of  action  against  the  defendant. 

POINT  3 

The  penalty  exacted  by  the  statute,  when  applied 
to  the  facts  of  the  case  before  the  court,  as  shown  by 
the  plaintiffs  complaint,  is  arbitrary,  unreasonable, 
excessive,  discriminatory,  and  amounts  to  confiscation 
of  the  defendant's  property  without  due  process  of  law. 

In  25  Corpus  Juris  at  page  1180,  section  75  is  the 
following  statement  of  law : 

''The  amount  of  a  penalty  to  be  inflicted  rests 
in  sound  discretion  of  the  legislature,  and  it  is 
only  when  the  minimum  prescribed  by  statute  is 
flagrantly  oppressive  and  disproportionate  to  the 
offense  for  which  it  is  imposed  that  the  courts  will 
interfere  and  refuse  to  enforce  the  enactment." 

Such,  we  think  is  the  law  generally.  But  we  do 
not  limit  our  contention  herein  to  the  proposition  that 
the  Alaska  statute  imposing  a  penalty  of  $50.00  a  day 
for  failure  to  file  a  corporation's  annual  report  is  in 
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violation  of  due  process  in  every  case.  A  case  might 
be  found  where  penalties  aggregating  $3,150.00  would 
not  be  unreasonable  when  applied  to  the  facts  of  that 
case, — as  for  instance  where  a  stockholder  bought  or 
sold  stock  and  incurred  loss  amounting  to  $3,150.00 
which  he  would  not  have  incurred  had  the  report  been 
filed.  Our  point  is  that  the  statute,  when  applied  to 
the  facts  of  this  case  (Cash  Cole  v.  Wallis  George) 
deprives  the  defendant  Wallis  George  of  his  property 
in  violation  of  the  due  process  provision  of  the  Consti- 
tution ;  and  that  the  court  should  hold  that  the  penalty 
prescribed,  when  applied  to  the  facts  pleaded,  are  so 
arbitrary,  excessive  and  unreasonable  as  to  deprive  the 
defendant  of  his  property  without  due  process  of  law. 
That  such  is  the  case  seems  at  once  apparent,  if  the 
plaintiff  is  not  required  to  show  any  damage  or  injury. 

The  plaintiff's  amended  complaint  fails  to  show 
that  the  plaintiff  was  damaged  or  injured  in  any  par- 
ticular by  reason  of  the  failure  of  the  officers  of  the 
corporation  to  file  the  annual  report.  The  plaintiff 
does  not  show  that  he  was  aggrieved,  and  in  the  absence 
of  such  a  showing  it  must  be  presumed  that  the  defend- 
ant was  not  damaged  or  aggrieved  in  any  pecuniary 
sense.  Without  some  showing  that  plaintiff's  damage 
or  injury  was  in  reasonable  proportion  to  the  penalties 
claimed,  we  think  the  amended  complaint,  on  its  face, 
shows  the  penalties  claimed  are  so  unreasonable,  arbi- 
trary and  excessive  as  to  deprive  the  defendant  of  his 
property  without  due  process  of  law. 
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In  the  case  of  Southwestern  Tel.  &  Tel.  v.  Danaher^ 
238  US  482,  35  Sup.  Ct.  886,  a  statute  of  the  State  of 
Arkansas  prescribed  a  penalty  of  $100  for  each  day 
a  telephone  company  continued  specified  discrimina- 
tions against  a  telephone  subscriber.  The  action  was 
to  recover  penalties  at  the  rate  of  $100  per  day  for  63 
days  for  alleged  discrimination  against  the  plaintiff. 
The  trial  resulted  in  judgment  against  the  telephone 
company  for  $6300,  and  the  judgment  was  affirmed 
by  the  Supreme  Court  of  Arkansas.  The  Supreme 
Court  of  the  United  States  on  appeal  said : 

"Of  course,  it  is  not  open  to  us  to  revise  the 
construction  placed  upon  the  statute  by  the  state 
court,  but  it  is  open  to  us  to  determine  WHETH- 
ER THE  APPLICATION  MADE  OF  THE  STA- 
TUTE IN  THIS  INSTANCE  was  so  arbitrary 
as  to  contravene  the  fundamental  principles  of 
justice  which  the  constitutional  guaranty  of  due 
process  of  law  is  intended  to  preserve.  What, 
then,  are  the  circumstances  in  the  light  of  which 
this  question  must  be  determined?"  (Capitaliza- 
tion ours). 

The  Supreme  Court  then  reviewed  the  application 
of  the  statute  to  the  facts  of  the  particular  case,  and 
after  reviewing  the  facts  said  in  conclusion : 

"In  these  circumstances  to  inflict  upon  the 
company  penalties  aggregating  $6,300  was  so 
plainly  arbitrary  and  oppressive  as  to  be  nothing 
short  of  a  taking  of  its  property  without  due  pro- 
cess of  law.  It  follows  that  the  ruling  of  the  trial 
court,  as  sustained  by  the  Supreme  Court  of  the 
state,  tended  to  deprive  the  defendant  of  a  right 
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secured  by  the  14th  Amendment.    The  judgment 
of  the  lower  court  is  reversed." 

Our  point  is  thus  clear :  that  the  court  will  apply 
the  facts  of  the  case  before  it  in  determining  whether 
the  penalty  is  arbitrary  and  oppressive  when  applied 
to  the  facts  of  that  particular  case.  So  applied  it  is 
seen  that  a  court  is  justified  in  holding  a  penal  statute, 
when  applied  to  the  facts  of  a  particular  case,  may 
work  a  violation  of  the  due  process  clause  of  the  Con- 
stitution; while  the  same  statute  when  applied  to  the 
facts  of  another  case  may  not  work  a  violation  of  the 
due  process  guaranty. 

That  such  is  the  case  also  appears  in  the  Supreme 
Court  case  of  Missouri  R.R.  Co.  v.  Tucker,  230  US 
340,  33  Sup.  Ct.  961.  In  this  case  a  statute  of  Kansas 
prescribed  a  schedule  of  minimum  railroad  rates  for 
transportation  of  certain  articles  and  provided  that 
every  such  railroad  carrier, 

"which  shall  demand,  exact,  or  receive  for 
such  transportation  or  delivery  any  sum  in  excess 
of  the  rates  hereby  made  lawful  shall  be  liable 
to  any  person  injured  thereby  in  the  sum  of  $500 
as  liquidated  damages,  to  be  recovered  by  action 
in  any  court  of  competent  jurisdiction,  together 
with  a  reasonable  attorney's  fee  to  be  fixed  by  the 
court." 

The  railroad  company  defended  upon  the  grounds 
that  the  statutory  rates  were  confiscatory  and  void, 
and  that  the  statute,  and  particularly  the  provision  for 
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the  recovery  of  $500  as  liquidated  damages,  was  so 
arbitrary  and  unreasonable  as  to  be  repugnant  to  the 
due  process  of  law  and  equal  protection  clauses  of  the 
Constitution.  The  plaintiff  recovered  judgment  for 
the  $500,  which  was  affirmed  by  the  Supreme  Court 
of  the  State,  and  the  railroad  company  appealed  to  the 
U.  S.  Supreme  Court.  The  Supreme  Court  reviewed 
the  circumstances  of  the  case  before  it,  and  said : 

"It  is  in  the  light  of  these  considerations  that 
the  validity  of  the  provision  imposing  a  liability 
for  liquidated  damages  in  the  sum  of  $500  for 
every  charge  in  excess  of  the  legislative  rates  must 
be  tested. 

"It  will  be  perceived  that  this  liability  is  not 
proportioned  to  the  actual  damages.  It  is  not 
as  if  double  or  treble  damages  were  allowed,  as 
often  is  done,  and  as  we  think  properly  could  have 
been  done  here.  Nor  is  it  as  if  there  would  be 
difficulty  in  proving  or  ascertaining  the  actual 
damages,  thereby  furnishing  a  reason  for  pre- 
scribing a  liquidated  amount  reasonably  approxi- 
mating the  probable  damages,  taking  one  case 
with  another.  What  the  statute  does  is  to  author- 
ize a  recovery  of  $500  in  every  case  ...  In  the 
present  case  the  shipment  was  of  25  barrels  for 
a  distance  of  300  miles,  and  the  excess  over  the 
legislative  rate,  $3.02,  was  less  than  l/150th  of 
the  authorized  recovery.  .  .  . 

"As  applied  to  cases  like  the  present,  the  im- 
position of  $500  liquidated  damages,  is  not  only 
grossly  out  of  proportion  to  the  possible  actual 
damages,  but  is  so  arbitrary  and  oppressive  that 
its  enforcement  would  be  nothing  short  of  the  tak- 
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ing  of  property  without  due  process  of  law,  and 
therefore  in  contravention  of  the  14th  Amend- 
ment. Upon  this  ground  the  judgment  is  reversed, 
and  the  case  is  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion." 

See  also  Chicago  &  NW  RR  Co.  v.  Nye  Schneider 
Fowler  Co.  260  US  35,  43  Sup.  Ct.  55  in  which  the  Su- 
preme Court  said : 

"Such  penalties  or  fees  must  be  moderate  and 
reasonably  sufficient  to  accomplish  their  legiti- 
mate object  and  that  the  imposition  of  penalties  or 
conditions  that  are  plainly  arbitrary  and  oppres- 
sive and  Violate  the  rudiments  of  fair  play'  in- 
sisted on  in  the  14th  Amendment  will  be  held  to 
infringe  it.  In  this  scrutiny  of  the  particular 
operation  of  a  statute  of  this  kind,  we  have  sus- 
tained in  it  its  application  to  one  set  of  facts  by 
the  state  court  and  held  it  invalid  when  applied  to 
another  ..." 

It  seems  clear  then  that  when  in  any  particular 
case  the  application  of  a  penal  statute,  such  as  the 
statute  relied  upon  by  the  plaintiff  in  this  case,  shocks 
the  court's  sense  of  fairness  —  when  its  application 
contravenes  the  established  principles  of  justice — when 
it  results  in  an  unjust  or  excessive  claim  —  when  its 
application  is  oppressive  and  not  fair  play  —  when 
its  application  is  arbitrary  and  not  proportioned  to  any 
actual  or  legal  damage  or  injury  —  when,  as  in  this 
case,  the  plaintiff  has  wholly  failed  to  show  that  he  has 
been  ''aggrieved"  in  any  particular,  the  court  ought  to 
hold  such  an  application  of  the  statute  as  to  be  nothing 
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short  of  the  taking  of  property  without  due  process 
of  law. 

$50.00  a  day  for  63  days,— $3,150.00  is  the  plain- 
tiff's prayer  for  judgment  against  the  defendant  Wal- 
lis  George  personally, — as  if  the  plaintiff  was  entitled 
to  that  sum  as  a  reward  for  making  a  written  request 
of  the  defendant  to  make  and  file  an  annual  report  for 
the  Baranof  Hotel  Corporation, — all  without  even  a 
pretense  that  he  had  been  adversely  or  injuriously  af- 
fected in  any  particular,  or  ''aggrieved"  in  any  man- 
ner. The  bare  statement  of  the  claim  itself,  as  shown 
in  the  plaintiff's  amended  complaint,  ought  to  be  suf- 
ficient to  show  that  the  defendant's  demurrer  is  well 
taken. 

We  have  herein  stated  that  the  penalty  imposed 
by  Section  923  is  discriminatory.  And  so  it  is.  The 
$50.00  a  day  penalty  is  exacted  only  of  the  president 
and  treasurer  of  domestic  corporations  doing  business 
in  the  Territory.  Foreign  corporations  doing  business 
in  the  Territory  are  required  to  file  annual  reports 
(C.L.A.  Section  946,  as  amended  by  Chapter  89,  Laws 
1935).  Section  945,  as  amended  by  Chapter  89,  Laws 
1935,  provides  that: 

"If  any  such  corporation  or  company  (for- 
eign) shall  attempt  or  commence  to  do  business 
in  the  Territory  without  having  first  filed  such 
statements  and  certificates  it  shall  forfeit  the 
sum  of  $25.00  for  every  day  it  shall  so  neglect  to 
file  the  same  ..." 
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That  penalty  is  forfeited  by  the  corporation  itself, 
and  not  by  any  officer  or  person ;  and  the  penalty  is 
paid  into  the  Territorial  Treasury,  and  not  to  an  ag- 
grieved creditor  or  stockholder,  as  in  the  case  of  a 
domestic  corporation ;  and  it  is  the  duty  of  the  Attorney 
General  of  the  Territory  to  sue  for  and  recover  the 
penalty  in  the  name  of  the  Territory. 

While  we  make  no  claim  of  violation  of  the  equal 
protection  clause  of  the  14th  Amendment,  same  being 
of  questionable  application  to  the  Territory,  we  do 
claim  that  the  discrimination  and  other  inequitable 
facts  shown  are  good  grounds  for  holding  that  the  facts 
of  the  case  before  the  court  do  come  within  the  mean- 
ing, and  protection,  of  the  due  process  clause  of  the 
5th  Amendment,  which  is  unquestionably  applicable  in 
the  Territory. 

CONCLUSION 

On  the  points  and  reasons  stated,  we  believe  the 
defendant's  demurrer  to  the  plaintiff's  amended  com- 
plaint, and  the  District  Court's  judgment  of  dismissal 
of  plaintiff's  action,  ought  to  be  affirmed. 

Respectfully  submitted, 

HOWARD  D.  STABLER, 
Defendant's  Attorney, 
Juneau,  Alaska. 
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No.  10,147 


IN   THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Cash  Cole, 

vs. 
Wallis  George, 


Appellant, 


Appellee. 


Upon  Appeal  from  the  District  Court  for  the  Territory  of  Alaska 
Division  Number  One. 

APPELLANT'S  REPLY  BRIEF. 


The  appellee's  brief  argues  numerous  questions  of 
law.  We  believe  that  but  one  of  these  is  unpoi-tant. 
That  is,  does  Section  923,  Compiled  Laws  of  Alaska 
for  1933,  require  that  written  notice  be  served  upon 
both  the  president  and  treasurer  of  a  corporation  to 
give  the  stockholder  a  cause  of  action?  We  shall  de- 
vote the  major  portion  of  this  reply  brief  to  that  point. 
Questions  concerning  the  necessity  of  joining  both  of- 
ficers; of  what  constitutes  an  "aggrieved"  stockholder 
and  whether  the  act  is  repugnant  to  the  due  process 
clause  of  the  United  States  Constitution  we  consider 
to  be  minor  points  worthy  of  but  little  reply. 


THE  ARGUMENT. 
The  decision  of  the  learned  Court  below  is  infused 
with  a  subtle  error  in  logic  and  the  appellee's  brief 
mirrors  the  same  mistake.  Whether  a  written  notice 
must  be  alleged  to  have  been  made  on  both  the  presi- 
dent and  the  treasurer  of  a  corporation  before  re- 
covery can  be  had  under  the  statute  is  primarily  a 
matter  to  be  determined  by  inspecting  the  statute 
itself.  It  is  set  forth  on  pages  two  and  three  of  the 
appellant's  brief. 

The  Act  speaks  in  the  singular 
number. 

Observation  shows  us  that  the  first  paragraph  of  the 
statute  states  the  perfoiTnance  required  by  the  Terri- 
tory. The  second  paragraph  fixes  the  time  in  which 
that  performance  is  to  be  made.  The  third  paragraph 
levies  a  penalty  upon  the  corporation  for  failure  of 
compliance.  The  fourth  paragraph,  with  which  we  are 
most  concerned,  levies  a  penalty  upon  the  officers 
whose  act  is  necessary  for  the  corporation's  perform- 
ance, and  specifies  the  conditions  mider  which  those 
officers  become  liable.  Does  this  paragraph  require 
that  demand  be  made  upon  both  the  president  and  the 
treasurer?  As  far  as  the  language  is  concerned  we 
note  that  the  law  states 

u*  *  *  either  of  such  officers  who  shall  thereafter 
refuse  or  neglect  to  make  and  file  such  reports 
within  ten  days  after  a  written  request  to  do  so 
shall  have  been  made  by  a  creditor  or  a  stock- 
holder   *    *    *" 

shall  be  liable  for  the  penalty  provided.     ''Either" 


is  obviously  speaking-  and  thinking  in  the  singular 
number.  If  we  omit  the  connective  language  we  find 
that  the  substance  reads  ''*  *  *  either  *  *  *  after  a 
written  request  *  *  *"  shall  be  liable.  As  far  as  the 
language  is  capable  of  grammatical  analysis  it  is  ap- 
parent that  the  written  request  is  to  be  made  upon 
either  of  the  officers. 

On  the  contrary,  if  it  had  been  the  legislature's  in- 
tent to  provide  that  the  request  must  be  made  upon 
both,  then  it  would  have  been  simple  enough  for  the 
legislature  to  supply  the  requisite  language,  as  we  do 
here  in  parentheses: 

a*  *  *  either  of  such  officers  who  shall  thereafter 
refuse  or  neglect  to  make  and  file  such  repoi-ts 
within  ten  days  after  a  written   request    (upon 

both)  to  do  so  shall  have  been  made  by  a  creditor 

*  *  #>> 

shall  be  liable.  As  we  say,  in  consideration  of  the 
facility  with  which  this  addition  could  have  been  made, 
we  must  conclude  that  its  absence  is  intentional,  and 
that  the  legislature  did  not  add  the  words  ' '  upon  both ' ' 
because  it  did  not  intend  to  require  a  demand  upon 
both.  If  we  are  to  construe  this  statute  as  did  the 
District  Court,  then  we  must  read  into  the  statute 
words  that  are  not  there  and  we  must  disregard  the 
words  actually  used. 

In  the  opinion  of  the  District  Court,  at  the  bottom 
of  page  eleven  of  the  transcript,  we  find  the  crux  of 
the  decision  in  the  following  words: 

"*  *  *  the  law  makes  it  their  joint  duty  to  file  such 
report,  and  therefore  before  recovery  can  be  had 


under  the  statute  against  either  the  president  or 
treasurer  of  such  corporation  a  demand  must  be 
made  u])on  both  the  president  and  treasurer  of 
such  corporation    *    *    *" 

No  reasons  are  given  in  the  opinion  why  the  demand 
must  be  made  on  botli  officers.  This  mere  conclusion 
of  law  is  supported  by  no  argument  and,  in  faict,  is 
not  arrived  at  by  any  demonstrable  process  of  logic  or 
deduction.  It  is,  indeed,  a  supplying  to  the  statute  of 
the  words  "upon  both"  that  the  statute  lacks. 

Penal   statutes  must  be  construed  to  ^ 

determine  the  intent  of  the  legislature. 

Grammatical  analysis,  no  matter  how  favorable  the 
results  be  to  the  appellant's  position,  is  not  the  only 
means  of  determining  that  it  was  not  the  intent  of  the 
legislature  to  require  sei'vice  of  demand  upon  both 
officers.  We  think  that  this  statute  bears  further  evi- 
dence of  our  contention  and  we  shall  proceed  with  its 
construction.  But  it  is  not  inappropriate  at  this  point 
to  discuss  what  should  be  the  proper  attitude  for  the 
Court  in  construing  a  law  of  this  type.  On  page  five 
of  the  appellee 's  brief  is  found  the  statement  that  this 
is  a  penal  statute  and  should  be  strictly  construed. 
We  now  show  the  Court  the  judicial  acceptation  of 
that  rule. 

Statutes  of  this  type  were  formerly  more  prevalent 
than  they  are  today.  The  term  "penal  statute"  was 
frequently  used  in  characterizing  them,  and  the  rule 
of  strict  construction  was  often  stated.  Later  cases 
have  brought  into  question  the  meaning  of  the  phrase 
"penal  statute",  and  the  legal  fashion  of  more  re- 


cent  times  seems  to  require  that  they  be  called  ''re- 
medial statutes".  Certainly  many  of  the  incidents  of 
penal  statutes  do  not  apply  to  them.  For  example,  the 
rule  is  well  known  that  one  state  will  not  enforce  the 
penal  statutes  of  another.  Yet  in  Huntington  v.  At- 
trill,  46  U.  S.  657,  36  L.  Ed.  1123,  13  Sup.  Ct.  224,  the 
Supreme  Court  of  the  United  States  approved  such 
enforcement  of  a  statute  very  similar  to  the  one  in  this 
case.  The  whole  question  is  thoroughly  discussed 
there. 

Even  the  older  cases  stating  the  doctrine  of  strict 
construction  have  nevertheless  said  that  the  Courts 
were  not  justified  in  taking  an  mireasonable  view  of 
their  meaning  which  would  defeat  the  j)urpose  of  the 
statute.  Cooper  v.  Nutt,  254  111.  Apj).  445,  and  many 
other  cases  have  insisted  that  the  construction  to  be 
given  to  them  is  one  that  will  enable  the  legislature's 
intent  to  be  carried  out.  To  the  same  effect  are  Strope 
V.  Alhank  Steel,  etc.,  Co.,  279  N.  Y.  S.  8,  162  Misc. 
934,  affirmed  299  N.  Y.  S.  400,  252  App.  Div.  311 ;  St. 
John  V.  Eherlin,  51  N.  Y.  S.  998,  23  Misc.  585,  5  N.  Y. 
Ann.  Cas.  247.  We  can  summarize  the  doctrine  briefly 
as  this :  The  ordinaiy  rules  and  methods  of  construc- 
tion are  to  be  applied  to  the  statute  to  detennine  the 
legislature's  intent.  Once  that  intent  has  been  found, 
a  plaintiff  is  required  to  show  that  he  comes  within 
the  statute,  and  no  extensions  are  made  to  cover  a  case 
which  approaches  but  does  not  achieve  the  statutory 
requirement.  But  let  it  be  understood  that  no  court 
has  held  that  the  rule  of  strict  construction  justifies  a 
refusal  to  discover  the  legislature's  intent ;  nor  has  any 


court  held  that  the  usual  methods  of  construction  are 
not  to  be  applied  to  statutes  of  this  type. 

Construing-  the  statute  as  requiring 
demand  on  one  officer  only  would  not 
be  productive  of  hardship  or  unjust 
result. 

It  is  a  well  known  rule  of  construction  that  if  two 
meanings  can  be  placed  upon  a  statute,  that  one  must 
be  avoided  which  will  produce  hardship  or  unjust  re- 
sults in  the  statute's  operation.    The  appellee  argues 
in  the  middle  of  page  ten  of  his  brief :    ' '  Certainly  the 
statute  should  not  be  construed  so  as  to  penalize  the 
treasurer  of  a  corporation  severally  for  neglecting  to 
perform  a  duty  which  the  statute  specifically  provides 
can  only  be  performed  by  the  treasurer  and  president 
jointly"  and  in  the  opinion  of  the  District  Court  we 
find  the  following  statement  (Transcript,  page  12) : 
''Such  a  demand,  we  think,  is  insufficient,  for  the 
reason  that  even  had  the  treasurer  furnished  or 
filed  a  report  made  and  verified  by  himself  only, 
it  would  not  be  a  compliance  with  the  statute, 
which  requires  a  report  signed  and  verified  by 
both  the  president  and  treasurer." 

From  these  statements  it  is  apparent  that  the  ap- 
pellee and  the  learned  Court  below  share  the  opinion 
that  to  hold  that  this  statute  permits  a  demand  upon 
''either"  officer  would  be  productive  of  injustice  and 
should  be  avoided.  With  this  principle  we  have  no 
quarrel ;  but  with  the  application  to  the  present  statute 
we  believe  that  the  appellee  and  the  District  Court 
have  erred.     We  desire  to  meet  this  point  squarely. 


because  we  believe  that  it  is  the  true  ratio  decidendi 
of  the  District  Court. 

What  did  the  Court  below  envision  as  the  unjust 
result  that  might  follow  from  holding  that  this  statute 
did  not  require  a  demand  upon  both  officers'?  Briefly, 
it  is  this:  Suppose  the  present  appellee,  the  treas- 
urer, had  been  ready  and  willing  to  comply  with  the 
act  but  that  he  was  prevented  from  doing  so  by  the 
refusal  of  the  president.  The  treasurer  we  may  as- 
sume to  have  been  served  with  a  demand;  the  presi- 
dent is  not.  Since  no  demand  has  been  made  upon 
him,  the  president  is  not  under  the  spur  of  action  and 
the  threat  of  mulcting  by  the  penalties  of  the  statute 
and  consequently  has  no  incentive  to  recede  from  his 
refusal.  Now,  says  the  District  Court,  ui  the  language 
quoted  above 

"*  *  *  even  had  the  treasurer*  furnished  or  filed  a 
report  made  and  verified  by  himself  only,  it  would 
not  be  a  compliance  with  the  statute  which  re- 
quires a  rei)ort  signed  and  veiified  by  both  the 
president  and  treasurer." 

Consequently,  we  are  to  infer  that  it  follows  that  the 
treasurer,  though  anxious  and  willing  to  perform  his 
duty  is  made  liable  because  he  cannot  alone  perform 
the  exculpatory  act.  The  Court  below  assumes  that 
only  by  filing  a  report  made  and  executed  by  both 
I)resident  and  treasurer  can  liability  be  avoided. 

If  such  a  result  would  follow — or  even  might  follow 
— from  a  holding  that  the  statute  did  not  require  a 
demand  on  both,  then  a  Court  might  well  do  a  little 
violence  to  the  language  of  a  statute  without  departing 


8 


from  the  nature  of  the  judicial  process.    Much  may  be 
ventured  to  avoid  injustice. 

But  such  results  would  not  tiow  from  the  view  that 
this  statute  does  not  require  a  demand  on  both  officers. 
The  appellant  in  his  argument  and  the  Court  in  its 
opinion  have  fallen  into  the  error  of  assuming  that 
only  by  the  filing  of  a  report  made  and  executed  by 
both  would  liability  be  avoided.  But  the  statute  does 
not  so  provide.  Its  provisions  to  the  contrary  are 
express  and  immistakable.  The  fourth  paragraph  of 
the  act  in  question  does  not  penalize  a  7nere  failure 
to  file  the  report,  nor  is  a  cause  of  action  created 
merely  because  the  report  was  not  filed  after  demand. 
The  language  is  specific,  and  to  give  rise  to  a  cause  of 
action  it  requires  that  the  ofiicer  '^ refuse  or  neglect'' 
this  duty.  The  penalty  itself  repeats  this  phrase  only 
a  few  words  farther  on  and  provides  that  fifty  dollars 
shall  be  recoverable  "for  every  day  he  or  they  shall 
so  neglect  or  refuse". 

An  officer  ready  and  willing  to  perform  could  never 
be  made  liable;  it  is  the  officer  who  contumaciously 
refuses  or  neglects  compliance  with  the  law  who  feels 
its  sanction. 

The  distinction  drawn  here  is  one  that  is  supported 
by  decided  cases.  In  Nassau  Bank  v.  Brown,  30  N.  J. 
Eq.  478,  the  Court  construed  a  very  similar  statute  in 
which  a  penalty  was  imposed  upon  directors  who 
should  ''neglect  or  refuse''  to  make  certain  reports. 
That  Court  held  that  in  the  absence  of  an  allegation 
of  neglect  or  refusal  to  act,  a  cause  of  action  was  not 


made  out,  though  the  report  had  not  been  made  and 
filed  as  required  by  law.  In  Gennert  v.  Ives,  102 
Mich.  547,  61  N.  W.  9,  a  statute  containing  the  phrase 
''willfully  neglect  or  refuse"  and  requiring  the  mak- 
ing and  filing  of  a  certain  report  by  a  corporation  was 
construed  by  the  Court  to  mean  that  a  mere  failure  to 
make  the  report,  not  accompanied  by  a  neglect  or  re- 
fusal to  do  so,  did  not  provide  ground  of  recovery. 

These  cases  are  persuasive  authority  for  the  con- 
clusion that  a  willing  treasurer,  under  the  present 
statute,  would  not  be  subject  to  the  penalties,  although 
no  report  made  and  executed  as  required  by  the  law 
had  ever  been  filed.  And  it  is  submitted  that  this 
Court  could  well  find  that  the  statute  in  question  was 
scientifically  drafted  precisely  for  the  purpose  of 
preventing  the  unjust  result  which  otherwise  might 
flow  from  permitting  the  demand  to  be  sei'ved  upon 
one  officer  only. 

Construing  the  statute  as  allowing  a 
demand  on  either  oflBcer  aids  in  the 
achievement  of  the  legislature's  pur- 
pose. 

It  is  a  well  known  rule  of  construction  that  when 
more  than  one  meaning  can  be  placed  upon  a  statute, 
that  one  should  be  chosen  which  will  facilitate  the 
legislative  purpose,  and  constructions  should  be 
avoided  that  will  tend  to  the  frustration  of  that  ])ur- 
pose.  As  we  said  at  the  beginning  of  this  argument, 
the  first  paragraph  of  the  statute  states  the  compliance 
required  by  th(^  legislatui'e.  The  third  paragi'aph  is 
concerned  with  the  effect  of  non-compliance.     Under 
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that  paragraph  the  mere  absence  of  the  stipulated  re- 
port from  the  file  of  the  auditor  and  from  the  file  of 
the  clerk  results  in  the  imposition  of  a  penalty  against 
the  corporation.  The  fourth  paragraph  is  not  so  much 
concerned  with  the  fact  of  non-compliance  as  it  is 
with  the  reason  therefor. 

The  compliance  with  paragraph  one  requires  the 
joint  act  of  two  officers,  but  non-compliance  can  bo 
created  by  07ie  officer.  One  officer,  by  neglecting  or 
refusing  to  act,  can  prevent  the  other — no  matter  how 
willing — from  making,  verifying  and  filing  the  re- 
quired report.  We  should  not  deny  to  the  legislature 
the  ability  to  see  this  fact.  Nor  should  we  think  that 
a  legislature  that  had  foreseen  this  possibility  did  not 
undertake  to  redress  the  mischief  where  it  existed. 
If  either  officer  can  prevent  compliance,  is  it  not  rea- 
sonable that  the  statute  should  provide  that  demand 
be  served  upon  such  officer  ? 

On  the  other  hand,  if  Ave  assume  that  one  officer  is 
willing  to  comply  and  the  other  neglects  or  refuses 
to  do  so,  is  it  reasonable  that,  as  the  appellee  contends, 
the  statute  requires  demand  made  upon  both?  As  we 
have  seen  above,  the  willing  officer,  under  this  statute, 
is  liable  for  no  penalty.  What,  then,  is  to  be  achieved 
by  demanding  of  him  that  he  do  an  act  that  he  is 
ready  and  willing  to  do  ?  This  is  certainly  a  vain  act ; 
and  construction  that  would  result  in  a  vain  and  boot- 
less act  must  surely  be  unreasonable.  On  the  con- 
trary, to  require  service  of  the  demand  upon  the  un- 
willing officer  only  is  to  strike  at  him  who  obstructs 
the  compliance  required  by  the  legislature.     To  say 
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that  service  upon  him  alone  is  not  sufficient  to  make 
him  subject  to  the  penalties  is  to  blunt  the  goad  the 
legislature  sharpened  for  his  encouragement.  The 
effect  is  to  make  more  difficult  the  enforcement  of  the 
legislative  will. 

If  both  officers  refuse  compliance  with  the  statute, 
the  view  of  the  Court  below  and  of  the  appellee  that 
both  must  be  served,  would,  by  increasing  the  burden 
on  the  party  plaintiff,  tend  to  decrease  the  facility 
with  which  the  legislative  purpose  could  be  achieved. 
Those  who  refuse  compliance  with  the  law  would  not 
be  reluctant  to  adopt  tactics  by  which  its  sanctions  are 
to  be  evaded.  By  that  view  both  would  have  to  be 
present  before  either  could  be  made  liable.  If  either 
was  absent,  they  might  continue  a  course  of  willful 
disobedience  in  complete  immunity.  This  statute 
should  not  be  construed  so  as  to  permit  such  result. 

To  permit  the  demand  to  be  made  upon  the  officer 
neglecting  or  refusing  without  regard  to  his  fellow 
officer  is,  we  submit,  the  view  that  would  facilitate  the 
end  to  be  achieved  by  this  statute,  would  avoid  a 
burden  upon  the  party  plaintiff  that  in  many  in- 
stances would  be  insupportable;  would  avoid  the  un- 
reasonable need  of  serving  a  willing  officer  and  would 
prevent  successful  conspiracies  whereby  both  officers 
might  refuse  with  impunity. 

The  statute  creates  a  joint  and  several 
hability  upon  the  officers. 

In  the  case  below  one  of  the  appellee's  grounds  of 
demurrer  was  that  there  was  a  non- joinder  of  a  nee- 
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essary  party  defendant  and  in  his  brief,  on  page  ten, 
he  argues  that  the  president  of  the  corporation  should 
have  been  joined. 

In  discussing  statutes  of  the  type  with  which  we 
are  here  concerned  the  following  appears  in  2  Thomp- 
son on  Corporations  (3rd  Ed.)  1011,  Sec.  1451: 

''Peculiar  wording  of  some  of  these  statutes 
leaves  doubtful  the  question  as  to  whether  the 
action  must  be  against  one  or  a  number.  This 
may  depend  largely  on  the  wording  of  the  par- 
ticular statute.'' 

It  is  submitted  that  the  particular  wording  of  para- 
graph four  of  the  present  statute  by  its  very  terms 
creates  a  joint  and  several  liability  against  either  or 
both  the  president  and  treasurer  and  that  the  District 
Court  properly  so  held  in  its  opinion  (Transcript  p. 

11). 

An  aggrieved  stockholder  is  one  who 
brings  himself  within  the  terms  of 
the  statute. 

The  appellee's  brief  mider  point  2,  page  11,  argues 
that  the  present  appellant  is  not  an  ''aggrieved"  stock- 
holder within  the  meaning  of  that  teiin  as  used  in 
the  statute  in  question. 

The  language  of  the  statute  clearly  shows  that  it 
was  the  purpose  of  the  legislature  to  permit  any 
stockholder  who  had  complied  with  the  requirements 
of  this  section  and  under  the  circinnstances  therein 
stij)ulated  to  have  a  cause  of  action  and  recover  the 
amount  jjrovided.    The  appellee  now  argues  that  since 
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the  legislature  calls  such  a  stockholder  ''aggrieved" 
he  must  have  suffered  some  legal  loss  or  injury  in 
addition  to  his  being  the  stockholder  designated  by 
the  law  as  being  entitled  to  recover.  Such  logic  is  self- 
defeating.  On  page  12  of  his  brief  he  defines  "ag- 
grieved" as  one  who  is  injured  in  the  legal  sense — in 
short,  we  may  say,  one  who  has  a  cause  of  action.  If 
the  present  appellant  has  complied  with  the  statute  he 
has  a  cause  of  action  and  consequently  is  "aggrieved". 

In  KeJlsey  v.  Pfatilder  Process  etc.  Co.,  3  N.  Y.  S. 
723,  the  Court  construed  a  statute  of  New  York  and 
held  that  as  used  in  that  statute  the  term  "injured 
party"  was  a  stockholder  to  whom  an  officer  of  a  cor- 
poration "refused  or  neglected"  to  exhibit  the  stock 
book  and  that  no  showing  of  additional  injury  was 
necessary  for  the  plaintiff  therein  to  qualify  as  an 
injured  party.  Baker  v.  Steele,  43  N.  Y.  S.  346  (Co. 
Ct.),  construed  a  later  Act  of  New  York  requiring 
the  stock  book  of  any  corporation  to  be  exhibited  to 
any  stockholder  and  inflicting  a  penalty  of  fifty  dollars 
per  day  against  officers  who  "neglect  or  refuse"  so  to 
exhibit,  to  be  recovered  by  "the  party  injured".  That 
Court  held  that  the  denial  of  the  right  to  inspect  was 
the  injury  contemplated  by  the  statute  and  was  suffi- 
cient to  subject  the  defendant  to  the  penalty  without 
any  showing  of  any  other  injury  by  the  stockholder  or 
creditor  plaintiff. 
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The   statute  is  not  repugnant  to  the 
Constitution  of  the  United  States. 

Under  point  3  of  his  brief,  ])age  13,  the  appellee 
contends  that  the  statute  under  examination  is  re- 
pugnant to  the  due  process  clause  of  the  Constitution 
o-f  the  United  States.  He  argues  in  i)art:  ''We  have 
not  been  able  to  find  a  similar  statute  anywhere  as- 
sessing such  a  heavy  and  arbitrary  penalty  against 
officers  of  a  corporation  personally  in  favor  of  credi- 
tors and  stockholders;  and  without  any  showing  re- 
quired by  such  creditors  or  stockholders  that  they 
were  in  some  way  damaged  or  injured  in  consequence 
of  failure  to  file  a  report."    (Appellee's  Brief  p.  3.) 

In  2  Thompson  on  Corporations  (3rd  Ed.)  sub 
nomine  "Directors"  there  are  cited  literally  hmi- 
dreds  if  not  thousands  of  cases  arising  from  just  such 
statutes.  And  in  consequence  we  dare  to  say  that 
similar  statutes  either  now  are,  or  have  been,  the  law 
of  every  state  of  the  Union. 

The  present  statute  has  never  had  its  constitu- 
tionality determined  in  any  court,  nor  has  research 
enabled  us  to  produce  a  constitutional  holding  by  the 
Supreme  Court  of  the  United  States  on  any  similar 
statute.  The  Supreme  Court  has  had  cases  before  it 
which  arose  under  penal  statutes  of  this  type,  but 
apparently  the  constitutional  question  has  never  been 
raised.  For  example,  see  Himtington  v.  Attrill,  46 
U.  S.  657,  36  L.  Ed.  1123,  13  Sup.  Ct.  224.  Cases 
based  on  statutes  of  this  type  have  been  before  Dis- 
trict  Courts   of   the  United    States   and   before   the 
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United  States  Circuit  Court  of  Appeals,  but   in  no 
case  has  a  holding  of  unconstitutionality  been  made. 

The  appellee  argues  that  the  amoimt  of  the  penalty 
renders  this  statute  invalid  (Appellee's  Brief  pj).  14, 
19).  The  iifty  dollar  a  day  penalty  is  indeed  small  in 
comparison  with  many  statutes  enacted  in  the  several 
states  which  render  officers  or  directors  liable  for  ''all 
the  debts  of  the  corporation"  for  failure  to  file  cer- 
tain reports.  And  for  example,  the  State  of  Cali- 
fornia formerly  had  a  statute  imposing  a  penalty  of 
one  thousand  dollars  for  a  single  failure  to  file  a  re- 
port. Anderson  v.  Byrnes,  122  Cal.  272,  54  P.  821, 
reviews  the  litigation  under  this  law  and  therein 
states  that  the  statute  gave  rise  to  many  cases.  Yet 
so  highly  was  this  enactment  regarded  that  the  Ander- 
son case  was  under  the  necessity  of  deciding  that  it 
had  been  constitutionally  repealed. 

The  cases  on  constitutionality  cited  by  the  appellee 
are  not  in  i:)oint.  Not  one  concerns  a  statute  giving 
a  right  of  recovery  to  a  stockholder  for  the  purpose  of 
enforcing  the  state's  visitatorial  power  over  a  corpo- 
ration. 

In  the  absence  of  a  holding  that  a  statute  such  as 
the  one  here  involved  is  unconstitutional,  the  acquies- 
cence of  the  state  and  federal  Courts  in  the  enforce- 
ment of  similar  statutes  in  hundreds  of  cases  for  a 
period  of  eighty  years  is  indicative  of  this  statute's 
constitutional  validitv. 
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CONCLUSION. 

We  submit  that  the  judgment  of  the  District  Court 
should  be  reversed  and  this  case  sent  down  for  fui-ther 
proceedings. 

Dated,  San  Francisco,  California, 
September  21, 1942. 

Respectfully  submitted, 
Harold  H.  Bates, 
Charles  Bagby, 

Attorneys  for  Appellant. 


